
FOIA: EPA-HQ-FOIA 008391 Production Set #4 

To: 
From: 
Sent: 
Subject: 

Jordan, Scott[ Jordan .Scott@epa.gov] 
Jordan, Scott 
Mon 2/27/2017 2:36:15 PM 
CPP Litigation - Petitioner North Carolina withdrawing from CPP challenge 

Attached is a motion filed by petitioner North Carolina Department of Environmental Quality to 
withdraw from the consolidated cases challenging the Clean Power Plan/Ill( d) existing source 
rule. 

~----------Ex-~----s---=---Atto-r-n-ey---c-~-~-E~ini _________ l 

i..·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7 508 
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To: 
From: 
Sent: 
Subject: 

Kevin Culligan! Ex. 6 - Personal Privacy ! 
C u II igan, Kevi ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.; 

Wed 4/12/2017 12:57:52 PM 
Fwd: NSPS schedule questions 

Sent from my iPhone 

Begin forwarded message: 

From: "Culligan, Kevin" 
Date: April6, 2017 at 5:23:57 PM EDT 

Subject: NSPS schedule questions 

Peter, 

"Lassiter, Penny" 

"Lamason, Bill" 

Here is a first crack at the three one pagers on the three NSPS rules that David, Steve, 
Marguerite, Bill and I worked together to draft as we discussed on Tuesday. 

Kevin 
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To: Fruh, Steve[Fruh.Steve@epa.gov]; Cozzie, David[Cozzie.David@epa.gov]; Mclamb, 
Marguerite[Mclamb.Marguerite@epa.gov]; Lamason, Biii[Lamason.Bill@epa.gov] 
From: Culligan, Kevin 
Sent: Wed 4/5/2017 8:47:36 PM 
Subject: Updated write-up reflecting some comments from Bill 

From: Culligan, Kevin 
Sent: Wednesday, April 05, 2017 1:38PM 
To: Fruh, Steve <Fruh.Steve@epa.gov>; Cozzie, David <Cozzie.David@epa.gov>; McLamb, 
Marguerite <McLamb.Marguerite@epa.gov>; Lamason, Bill <Lamason.Bill@epa.gov> 
Subject: First shot at CPP questions document (and potential template for oil/gas and EGU new 
source rules 

Thanks to Margaret for a first round of review. I've also include Bill Lamson on this round of 
review as he was a key player in the Ill (d) effort. 
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To: Fruh, Steve[Fruh.Steve@epa.gov]; Cozzie, David[Cozzie.David@epa.gov]; Mclamb, 
Marguerite[Mclamb.Marguerite@epa.gov]; Lamason, Biii[Lamason.Bill@epa.gov] 
From: Culligan, Kevin 
Sent: Wed 4/5/2017 5:37:38 PM 
Subject: First shot at CPP questions document (and potential template for oil/gas and EGU new source 
rules 

Thanks to Margaret for a first round of review. I've also include Bill Lamson on this round of 
review as he was a key player in the Ill (d) effort. 
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To: 
From: 
Sent: 
Subject: 

Mclamb, Marguerite[Mclamb.Marguerite@epa.gov] 
Culligan, Kevin 
Wed 4/5/2017 3:33:44 PM 
wanted to share this with you first 

ED_0011318_00005974-00001 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Callaghan, Caitlin[Caitlin. Callaghan@Hq. Doe. Gov] 
Harvey, Reid[Harvey.Reid@epa.gov] 
Culligan, Kevin 
Mon 4/3/2017 5:12:53 PM 
RE: FR notices on CPP 

Helped me too -now I have the answer in case anyone else asks ©. 

From: Callaghan, Caitlin [mailto:Caitlin.Callaghan@Hq.Doe.Gov] 
Sent: Monday, April 03, 2017 1:05PM 
To: Culligan, Kevin <Culligan.Kevin@epa.gov> 
Cc: Harvey, Reid <Harvey.Reid@epa.gov> 
Subject: RE: FR notices on CPP 

Thanks ... haven't had a chance to check yet today, so that helps a lot! 

Caitlin 

Caitlin A Callaghan, PhD/JD 
Chemical Engineer, Transmission Permitting & Technical Assistance Division 
Program Lead, Electricity Policy Technical Assistance Program 
Office of Electricity Delivery & Energy Reliability 1 U.S. Department of Energy 
1000 Independence Ave, SW 1 Washington, DC 20585 
202.287.6345 office 1 240.477.0478 mobile 1 202.586.1472 fax 
gmmu~illn~mN~~~~~~~~~~~ 

Media Inquiries: Contact the Office of Public Affairs at (202) 586-4940 or 

From: Culligan, Kevin 
Sent: Monday, April3, 2017 12:58:48 PM 
To: Callaghan, Caitlin 
Cc: Harvey, Reid 
Subject: FR notices on CPP 

ED_0011318_00005980-00001 
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Caitlin, 

Two notices announcing our review of both the Ill (b) and (d) rules will be in the FR 
tomorrow. You can read them in the pre-release version today: weblink 
l!lll~:jj5!_CY:['_~~~ln?l~rugm;[QJJ!21K.:Jl!:llil~1ill~JJTI~) - scroll down to EPA. 

In today's FR we published a withdrawl of the October 15,2015, Federal Plan/Model rule 
proposal-illW~~~~~.~~lliY~k~~~LG~~la~~~~~~~ 

Hope this helps. 

Kevin 

ED_0011318_00005980-00002 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Caitlin, 

Caitlin. Callaghan@Hq. Doe. Gov[Caitli n. Ca llaghan@Hq. Doe. Gov] 
Harvey, Reid[Harvey.Reid@epa.gov] 
Culligan, Kevin 
Mon 4/3/2017 4:58:48 PM 
FR notices on CPP 

Two notices announcing our review of both the Ill (b) and (d) rules will be in the FR 
tomorrow. You can read them in the pre-release version today: weblink 
l!lll~:jj5!_CY:['_~~~ln?l~rugm;[QJJ!21K.:Jl!:llil~1ill~JJTI~) - scroll down to EPA. 

In today's FR we published a withdrawl of the October 15,2015, Federal Plan/Model rule 
proposal - till]~f:l:£~~~~WYMruLllfsgLl::K::~Ll::IH:lli1ill@lli~illJW;!ill 

Hope this helps. 

Kevin 
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FOIA: EPA-HQ-FOIA 008391 Production Set #4 

To: 
From: 
Sent: 
Subject: 

Harvey, Reid[Harvey.Reid@epa.gov] 
Culligan, Kevin 
Tue 3/28/2017 9:19:48 PM 
RE: file for DOE with my edits 

Some thoughts 

From: Harvey, Reid 
Sent: Tuesday, March 28, 2017 4:58PM 
To: Culligan, Kevin <Culligan.Kevin@epa.gov> 
Subject: file for DOE with my edits 

ED_0011318_00005991-00001 
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LIST OF PUBLISHED RULES AND OTHER FR NOTICES 

2017 

NSPS- EGU GHG New Source Rule- New Source Rule Review- 82 FR 16330 (April 4, 2017) 

NSPS- Clean Power Plan - CPP Review- 82 FR 16329 (April 4, 2017) 

NSPS- Clean Power Plan- Withdrawal of CPP-related proposals- 82 FR 16144 (April3, 2017) 

MACT- POTW RTR -Extension of Comment Period- 82 FR 11334 (Feb. 22, 2017) 

NSPS- Clean Power Plan- Reconsideration Denials- 82 FR 4864 (Jan. 17, 2017) 

2016 

MACT- Pulp and Paper Chemical Recovery Combustion- Proposed Rule- 81 FR 97046 (Dec. 30, 2016) 

MACT- POTW RTR- Proposed Rule- 81 FR 95352 (Dec. 27, 2016) 

NSPS-Wood Heaters- Notice of Burns Reconsideration Denial- 81 FR 72729 (Oct. 21, 2016) 

MACT-Brick/Ciay Ceramics- Reconsideration Responses- 81 FR 31234 (May 18, 2016) 

2015 

MACT- Brick/Clay Ceramics- Final Rule- 80 FR 65470 (Oct. 26, 2015) 

NSPS- EGU GHG NSPS- CPP/111(d) Final Rule- 80 FR 64662 (Oct. 23, 2015) 

NSPS- EGU GHG NSPS- New, Mods and Reconstructed/111(b)- 80 FR 64510 (Oct. 23, 2015) 

NSPS- EGU GHG NSPS- Federal Plan Proposed Rule- 80 FR 64966 (Oct. 23, 2015) 

MACT- POTW RTR -113(g) notice of Consent Decree- 80 FR 38444 (Juiy 6, 2015) 

NSPS- Nitric Acid- Denial of Dyno-Nobel Petition for Reconsideration- 80 FR 28215 (May 18, 2015) 

NSPS- Wood Heaters- Final Rule- 80 FR 13672 (March 16, 2015) 

2014 

MACT- Brick/Clay Ceramics- Proposed Rule- 79 FR 75622 (December 18, 2014) 

NSPS- EGU GHG- Existing Sources -Extension of Comment Period- 79 FR 57492 (Sept. 25, 2014) 

NSPS- Wood Heaters- NODA- 79 FR 37259 (July 1, 2014) 
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NSPS- EGU GHG- Existing Sources- Proposed Rule- 79 FR 34830 (June 18, 2014) 

NSPS- EGU GHG- Modified and Reconstructed Sources- Proposed Rule- 79 FR 34960 (June 18, 2014) 

NSPS- Wood Heaters Deadline Suit- CAA 113(g) notice re Consent Decree- 79 FR 26752 (May 9, 

2014) 

NSPS- Nitric Acid NSPS- Correction Notice (re Equation)- 79 FR 25681 (May 6, 2014) 

NSPS- Kraft Pulp Mill NSPS- Final Rule- 79 FR 18952 (April4, 2014) 

NSPS- EGU GHG 111(b) New Source Proposed Rule- Extension of Comment Period (to May 9)- 79 FR 

12681 (March 6, 2014) 

NSPS- Wood Heaters- Proposed Rule- 79 FR 6330 (Feb 3, 2014) 

NSPS- EGU GHG NSPS for New Sources- Proposed Rule- 79 FR 1430 (Jan 8, 2014) 

NSPS- EGU GHG NSPS for New Sources- Withdrawal of April 2012 Proposed Rule- 79 FR 1352 (Jan 8, 

2014) 

NSR- San Joaquin Valley NSR Error Correction re Ag Exemption- 78 FR 46504 (August 1, 2013) 

NSPS- Kraft Pulp Mill NSPS -Extension of Comment Period (to July 23)- 78 FR 38877 (June 28, 2013) 

NSPS- Kraft Pulp Mill NSPS- Proposed Rule- 78 FR 31316 (May 23, 2013) 

NSPS- Coa! !\/!ines NSPS Listing Denial Letter- 78 FR 26739 (May 8, 2013) 

MACT- Brick MACT Deadline Suit- 113(g) Notice of Consent Decree- 77 FR 73029 (December 7, 2012) 

NSR- Offsets- Sentinei/AB 1318 (South Coast SIP)- Final Rule (following Remand)- 77 FR 67767 (Nov. 

14, 2012) 

NSPS- Kraft Pulp Mill Deadline Suit- CAA 113(g) notice- 77 FR 56840 (Sept. 14, 2012) 

MACT- Pulp and Paper RTR Final Rule- 77 FR 55698 (Sept. 11, 2012) 
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NSR- Offsets- Sentinel/AS 1318 (South Coast SIP)- Supplemental Proposed Rule (following Remand)_-

77 FR 50973 (August 23, 2012)_ 

NSPS- Nitric Acid NSPS -Final Rule- 77 FR 48433 (August 14, 2012) 

NSR- South Coast Rule 1315- Final Rule- 77 FR 31200 (May 25, 2012) 

NSPS- EGU GHG NSPS for New Sources - Proposed Rule- 77 FR 22392 (April13, 2012) 

VOC- Aerosol Coatings- Addition of Three Compounds to Table of Reactivity Values- Direct Final Rule 

at 77 FR 14279 (March 9, 2012); Parallel Proposed Rule at 77 FR 14324 (March 9, 2012)._ 

NSR- Ohio NSR Reform- Notice of Denial of NRDC's Reconsideration Petition -77 FR 11742 (Feb. 28, 

2012) 

MACT- Pulp and Paper RTR Proposed Rule- 76 FR 81328 (Dec. 27, 2011) 

NSPS- No-Review Determination- ANPR- 76 FR 65653 (Oct. 24, 2011) 

NSPS - Nitric Acid Proposed Rule- 76 FR 63878 (Oct. 14, 2011) 

PSD- Biogenic C02 Deferral Rule - 76 FR 43490 (July 20, 2011) 

NSR- PM10/2.5 Surrogacy- Repeal Grandfather Provision/End Surrogate Policy- Final Rule- 76 FR 

28646 (May 18, 2011) 

NSR- Offsets- Sentinel/AS 1318 (South Coast SIP)- Final Rule- 76 FR 22038 (April 20, 2011) 

NSPS- EGU GHG NSPS- 113(g) Notice reSettlement Agreement- 75 FR 82392 (Dec. 30, 2010) 

PM2.5 Increments. Slls and SMCs -Final Rule- 75 FR 64864 (Oct. 20 2010) 

NSR- Texas Flexible Permits SIP Disapproval- Final Rule- 75 FR 41312 (July 15, 2010) 

SIP Approval- San Joaquin Valley Rules 2020 and 2201- Final Rule- 75 FR 26102 (May 11, 2010) 

NSR- Texas Qualified Facilities SIP Disapproval- Final Rule- 75 FR 19468 (April14, 2010) 

NSR Reform -Ohio NSR SIP Reform Approval- 75 FR 8496 (Feb. 25, 2010) 

NSR- PM10/2.5 Surrogacy- Repeal Grandfather Provision/End Surrogate Policy- Proposed Rule- 75 

FR 6827 (Feb. 11, 2010) 

SIP Approval- San Joaquin Valley Rules 2020 and 2201- Proposed Rule- 75 FR 4745 (Jan. 29, 2010) 
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NSR- PM10/2.5 Surrogacy- Stay Grandfather Provision- Final Rule- 74 FR 48153 (Sept. 22, 2009) 

NSPS -Subpart 000 (Nonmetallic Mineral Processing Plants) Final Rule- 74 FR 19294 (April 28, 2009) 

VOC- Aerosol Coatings Reactivity Rule- Withdrawal of Direct Final Rule and Final Rule on Parallel 

Proposed Rule - 73 FR 78994 (Dec. 24, 2008) (Rule extended compliance date and changed the 

submittal date for initial notification reports) 

NSR Reform- Wisconsin NSR SIP Reform Approval Final Rule -73 FR 76560 (December 17, 2008) 

PM2.5 NSR Implementation Rule- Final Rule- 73 FR 28321 (May 16, 2008) 

VOC- Aerosol Coatings Reactivity Rule- Final Rule- 73 FR 15604 (March 24, 2008) (Note: Direct final 

rule and parallel proposed rule to correct misstatements and potentially confusing language published 

same day at 73 FR 15421 and 15470 (March 24, 2008) 

SIP Approval- San Joaquin Valley Rules 2020 and 2201- Proposed Rule- 73 FR 9260 (Feb. 20, 2008) 

PM2.5 Increments. Slls and SMCs- Proposed Rule -72 FR 54112 (Sept 21, 2007) 
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To: Middleton, Brandon (ENRD)[Brandon.Middleton@usdoj.gov]; 
bruce.gelber@usdoj.gov[bruce.gelber@usdoj.gov]; Lipshultz, Jon (ENRD)[Jon.Lipshultz@usdoj.gov]; 
Vaden, Christopher (ENRD)[Christopher.Vaden@usdoj.gov]; Grishaw, Letitia 
(ENRD)[Letitia.Grishaw@usdoj.gov]; Jordan, Scott[Jordan.Scott@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Lynk, Brian (ENRD)[Brian.Lynk@usdoj.gov] 
From: Hostetler, Eric (ENRD) 
Sent: Wed 3/29/2017 1 :33:54 AM 
Subject: Filed CPP Abeyance Motion 

Attached is the CPP abeyance motion as filed with the Court. Brian will be filing the 
new source abeyance motion this evening as well. Thanks for all of your assistance 
with this. 

Eric 
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To: 
From: 
Sent: 
Subject: 

Jordan, Scott[ Jordan .Scott@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov] 
Zenick, Elliott 
Thur 3/16/2017 12:22:38 PM 
ENV _DEFENSE-#798834-v3-admin_su_CPP _abeyance_motion (002).DOC 

I added a few additional comments. 

ED_0011318_00011045-00001 
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To: 
From: 
Sent: 
Subject: 

lgoe, Sheila[lgoe.Sheila@epa.gov] 
Jordan, Scott 
Mon 6/26/2017 1 :08:11 PM 
CPP Status reports 

Here are the two status reports that we have filed so far in the CPP litigation. The June 12 status 
report is a "supplemental" status report to inform the court that a package went to OMB. 

The next status report in the CPP litigation is due on Thursday, June 29. 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7 508 

From: Igoe, Sheila 
Sent: Monday, June 26,2017 8:34AM 
To: Jordan, Scott <Jordan.Scott@epa.gov> 
Subject: FW: heads up on status report 

ED_0011318_00011067-00001 
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From: Smith, Kristi 
Sent: Friday, June 23, 2017 6:46PM 
To: Igoe, Sheila 
Subject: RE: heads up on status report 

I don't know what we've said in others. I'd ask Scott Jordan about the CCP case. 

Kristi M. Smith *Assistant General Counsel for the NAAQS Implementation Group* Air & Radiation Law 
Office * US EPA, Office of General Counsel* * (202) 564-3068 * 

CONFIDENTIAL communication for internal deliberations only; may contain deliberative, attorney-client, 
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ. 

From: Igoe, Sheila 
Sent: Friday, June 23, 2017 5:49PM 
To: Smith, Kristi 
Subject: RE: heads up on status report 

Ex. 5- Deliberative Process 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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From: Smith, Kristi 
Sent: Friday, June 23, 2017 4:48PM 
To: Igoe, Sheila 
Subject: RE: heads up on status report 

Not yet. 

Can you also ask Cheryl to add the status report to the Reg. Agenda? I know we don't normally 
include these, but this status report seems akin to the CPP ones, which are also on the Agenda. 

- Kristi 

Kristi M. Smith *Assistant General Counsel for the NAAQS Implementation Group* Air & Radiation Law 
Office * US EPA, Office of General Counsel* * (202) 564-3068 * 

CONFIDENTIAL communication for internal deliberations only; may contain deliberative, attorney-client, 
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ. 

From: Igoe, Sheila 
Sent: Thursday, June 22,2017 12:13 PM 
To: Smith, Kristi Wilcox, Geoffrey <~"~' ~"Q'2S._~ffilLG)r[@<mJL~QY::: 
Bianco, Karen ::::ttrnn~.JS:J:m;:.!l{fj~JS!J~e Schmidt, Lorie <~~l}lQl_LQ[II~gJJbg!lY 
Cc: Pilchen, Zach 
Subject: RE: heads up on status report 

ED_0011318_00011067-00003 
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From: Smith, Kristi 
Sent: Thursday, June 22, 2017 12:06 PM 
To: Wilcox, Geoffrey 

Cc: Igoe, Sheila Pilchen, Zach <!::'.lli:J~~l£11iflli~J!~IY-
Subject: RE: heads up on status report 

Actually, I'd like Sheila to cover this unless/until we get a decision that we aren't defending the 
ruk She also led the briefing with Justin, so I think it makes the most sense that she let him 
know that we have a status report due on July 24 and a briefing with Mandy regarding the rule 
generally and plan going forward_ 

.~_A ... nyone else have a different vie\~v? 

- Kristi 

Kristi M_ Smith *Assistant General Counsel for the NAAQS Implementation Group* Air & Radiation Law 
Office * US EPA, Office of General Counsel* * (202) 564-3068 * 

CONFIDENTIAL communication for internal deliberations only; may contain deliberative, attorney-client, 
attorney work product, or otherwise privileged material; do not distribute outside EPA or DOJ. 

ED_0011318_00011067-00004 
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From: Wilcox, Geoffrey 
Sent: Wednesday, June 21, 2017 6:26PM 
To: Bianco, Karen Smith, Kristi Schmidt, 
Lorie<~~~Lh~~£~~~ 
Cc: Igoe, Sheila Pilchen, Zach <f:'.ili:J~~!Q}@J~J!~IY 
Subject: heads up on status report 

PRIVILEGED COMMUNICATION 

KB, KS, and LS: 

Please note below that DOJ is reminding the agency about the need to report to the DC Circuit 
on the status of the reconsideration of the SIP call. 

I presume that KB will address this task with DOJ. 

G 

From: Maghamfar, Dustin (ENRD) LrmllilQ_J;!lli_t!!:L.Mi!ghfl!n.l:ill:'(fili:~lli;QYJ 
Sent: Wednesday, June 21, 2017 5:46PM 
To: Wilcox, Geoffrey 
Cc: Kaplan, David (ENRD) 

Lipshultz, Jon (ENRD) ::::Jg_!:Ll,ip_1;]n!l!:z@~lQL:gQY 
Subject: SSM SIP Call Update 

Attorney-Client Privileged 

ED_0011318_00011067-00005 
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Geoff, 

The D.C. Circuit entered an order granting Walter Coke's motion for voluntary dismissal. See 
attached. Note that the new case caption is: Environmental Committee of the Florida Electronic 
Power Coordinating Group v. EPA, Case No. 15-1239 (and consolidated cases). 

Also, while I'm emailing, P!~~§_e...P.:<.?.!.~_!h~!_Q!l!_.f!~~!.R<?.~!::~~-e_y_~P.:~.~--~-!~W.~-~~pg~t_!.~--4~~-gl) __ I!!JY.?.:4.L._; 
-~~i_c._~_i_s...?..~--~~y~ __ fr_~l?!._~g~_..L_ ___________________________________________ Ex. 5 - Attorney C I i e nt ! 

i-·-·-·-·-·-·-·-·-·-·---~~-~--~--~-~!!~-~~~x--~-~-~~-~-!-·-·-·-·-·-·-·-·-·-·--r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 

Thanks, 

Dustin 

Dustin J. Maghamfar 

Environmental Defense Section 

United States Department of Justice 

direct: 202.514.18061 fax: 202.514.8865 

P.O. Box 7611, Washington, DC 20044 
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0 RAL ARGUMENT HELD SEPTEMBER 27, 2016 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, ET AL., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, ET AL., 

Respondents. 

------------------------------------~) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 15-1363 (and 
consolidated cases) 

EPA SUPPLEMENTAL STATUS REPORT 

Respondents United States Environmental Protection Agency et al. 

(EPA) hereby provide the Court with a supplemental status report to advise the 

Court of a pertinent development in its review of the Rule at issue in these 

cases. As set forth further below, EPA has begun the interagency review 

process of a proposed regulatory action resulting from its review of the Rule. 

1. These cases involve numerous consolidated petitions for review 

of an EPA rule entitled "Carbon Pollution Emission Guidelines for Existing 

Stationary Sources: Electric Utility Generating Units" ("the Rule"). 80 Fed. 

Reg. 64,662 (Oct. 23, 2015). The Supreme Court granted applications for a 

stay of the Rule pending judicial review on February 9, 2016. Order, West 

1 
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Virginia v. EPA, No. 15A 773. Following full merits briefing, oral argument 

was held before this Court, sitting en bane, on September 27, 2016. 

2. On March 28, 2017, the President of the United States issued an 

Executive Order establishing the policy of the United States that executive 

departments and agencies "immediately review existing regulations that 

potentially burden the development or use of domestically produced energy 

resources and appropriately suspend, revise, or rescind those that unduly 

burden the development of domestic energy resources beyond the degree 

necessary to protect the public interest or otherwise comply with the law." 

Executive Order, "Promoting Energy Independence and Economic 

Growth,"§ 1(c), 82 Fed. Reg. 16,093 (Mar. 28, 2017). With respect to the 

Rule in particular, the Executive Order directs the Administrator of EPA to 

"immediately take all steps necessary" to review it for consistency with these 

and other policies set forth in the Order. Id. § 4. The Executive Order 

further instructs the agency to "if appropriate [and] as soon as practicable ... 

publish for notice and comment proposed rules suspending, revising, or 

rescinding" the Rule. Id. 

3. In accordance with the Executive Order and his authority under 

the Clean Air Act, the EPA Administrator signed a Federal Register notice on 

March 28, 2017, announcing EPA's review of the Rule and noting that if EPA's 

review "concludes that suspension, revision or rescission of this Rule may be 

2 
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appropriate, EPA's review will be followed by a rulemaking process that will be 

transparent, follow proper administrative procedures, include appropriate 

engagement with the public, employ sound science, and be firmly grounded in 

the law." "Review of the Clean Power Plan," 82 Fed. Reg. 16,329, 16,329 (Apr. 

4, 2017). 

4. Based on these significant developments, EPA filed a motion on 

March 28, 2017 to hold these cases in abeyance pending completion of EPA's 

review and any resulting forthcoming rulemaking. ECF No. 1668274. By 

order dated April28, 2017, this Court held the cases in abeyance for 60 days 

and directed EPA to file status reports at 30-day intervals from the date of the 

order. Id. The Court further directed the parties to file supplemental briefs by 

May 15, 2017, addressing "whether these consolidated cases should be 

remanded to the agency rather than held in abeyance." ECF No. 1673071. 

EPA timely submitted its supplemental brief and advocated continuing to hold 

these cases in abeyance for the reasons explained therein. ECF No. 1675243. 

EPA submitted its first scheduled 30-day status report on May 30, 2017, and its 

next scheduled 30-day status report is due on June 30, 2017. 

5. EPA is filing this supplemental non-scheduled status report to 

apprise the Court that it has begun the interagency review process of a 

proposed regulatory action resulting from its review of the Rule. EPA has 

transmitted a draft proposed rule to the Office of Management and Budget's 

3 
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Office of Information and Regulatory Affairs, consistent with the review 

procedures that are set forth in Executive Order 12866, 58 Fed. Reg. 190 (Oct. 

4, 1993). 

6. For the reasons set forth in EPA's March 28, 2017 Motion to 

Hold Cases in Abeyance (ECF No. 1668274) and May 15, 2017 Supplemental 

Brief in Support of Abeyance (ECF No. 1675243), these cases should remain in 

abeyance pending the conclusion of the expected forthcoming rulemaking. 

DATED: June 12, 2017 

Respectfully submitted, 

ERIC GRANT 
Deputy Assistant Attorney General 

BY: Is/ Eric G. Hostetler 
ERIC G. HOSTETLER 
NORMAN L. RAVE, JR. 
BRIAN H. L YNK 
AMANDASHAFERBERMAN 
CHLOE H. KOLMAN 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
Phone: (202) 305-2326 
Email: eric.hostetler@usdoj .gov 
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Of Counsel: 

Lorie Schmidt 
Elliott Zenick 
Scott J. Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Notice of Executive Order, 

EPA Review of Clean Power Plan, and Forthcoming Rulemaking, and Motion 

to Hold Cases in Abeyance have been served through the Court's CM/ECF 

system on all registered counsel this 12th day of June, 2017. 

6 

Is! Eric G. Hostetler 
Counsel for Respondent 
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0 RAL ARGUMENT HELD SEPTEMBER 27, 2016 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, ET AL., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, ET AL., 

Respondents. 

------------------------------------~) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

EPA STATUS REPORT 

No. 15-1363 (and 
consolidated cases) 

Pursuant to this Court's order of April28, 2017, Respondents United 

States Environmental Protection Agency et al. (EPA) hereby provide the Court 

with its scheduled 30-day status report. 

1. These cases involve numerous consolidated petitions for review 

of an EPA rule entitled "Carbon Pollution Emission Guidelines for Existing 

Stationary Sources: Electric Utility Generating Units" ("the Rule"). 80 Fed. 

Reg. 64,662 (Oct. 23, 2015). The Supreme Court granted applications for a 

stay of the Rule pending judicial review on February 9, 2016. Order, West 

Virginia v. EPA, No. 15A 773. Following full merits briefing, oral argument 

was held before this Court, sitting en bane, on September 27, 2016. 

1 
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2. On March 28, 2017, the President of the United States issued an 

Executive Order establishing the policy of the United States that executive 

departments and agencies "immediately review existing regulations that 

potentially burden the development or use of domestically produced energy 

resources and appropriately suspend, revise, or rescind those that unduly 

burden the development of domestic energy resources beyond the degree 

necessary to protect the public interest or otherwise comply with the law." 

Executive Order, "Promoting Energy Independence and Economic 

Growth,"§ 1(c), 82 Fed. Reg. 16,093 (Mar. 28, 2017). With respect to the 

Rule in particular, the Executive Order directs the Administrator of EPA to 

"immediately take all steps necessary" to review it for consistency with these 

and other policies set forth in the Order. Id. § 4. The Executive Order 

further instructs the agency to "if appropriate [and] as soon as practicable ... 

publish for notice and comment proposed rules suspending, revising, or 

rescinding" the Rule. Id. 

3. In accordance with the Executive Order and his authority under 

the Clean Air Act, the EPA Administrator signed a Federal Register notice on 

March 28, 2017, announcing EPA's review of the Rule and noting that if EPA's 

review "concludes that suspension, revision or rescission of this Rule may be 

appropriate, EPA's review will be followed by a rulemaking process that will be 

transparent, follow proper administrative procedures, include appropriate 

2 
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engagement with the public, employ sound science, and be firmly grounded in 

the law." "Review of the Clean Power Plan," 82 Fed. Reg. 16,329, 16,329 (Apr. 

4, 2017). 

4. Based on these significant developments, EPA filed a motion on 

March 28, 2017 to hold these cases in abeyance pending completion of EPA's 

review and any resulting forthcoming rulemaking. ECF No. 1668274. By 

order dated April28, 2017, this Court held the cases in abeyance for 60 days 

and directed EPA to file status reports at 30-day intervals from the date of the 

order. Id. The Court further directed the parties to file supplemental briefs by 

May 15, 2017, addressing "whether these consolidated cases should be 

remanded to the agency rather than held in abeyance." ECF No. 1673071. 

EPA timely submitted its supplemental brief and advocated continuing to hold 

these cases in abeyance for the reasons explained therein. ECF No. 1675243. 

5. EPA continues to review the Rule, as required under the 

Executive Order, and may be prepared to begin the interagency review process 

of a resulting proposed regulatory action in the near future. We will update the 

Court as EPA takes further steps. As set forth in EPA's March 28, 2017 

Motion to Hold Cases in Abeyance (ECF No. 1668274) and May 15,2017 

Supplemental Brief in Support of Abeyance (ECF No. 1675243), EPA believes 

these cases should remain in abeyance pending the conclusion of EPA's review 

of the Rule and any resulting forthcoming rulemaking. 

3 
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DATED: May 30, 2017 

Of Counsel: 

Lorie Schmidt 
Elliott Zenick 
Scott J. Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 

Respectfully submitted, 

ERIC GRANT 
Deputy Assistant Attorney General 

BY: /s/ Eric G. Hostetler 
ERIC G. HOSTETLER 
NORMAN L. RAVE,JR. 
BRIAN H. L YNK 
AMANDA SHAFER BERMAN 
CHLOE H. KOLMAN 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
Phone: (202) 305-2326 
Email: eric.hostetler@usdoj .gov 

4 

ED_0011318_00011069-00004 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Notice of Executive Order, 

EPA Review of Clean Power Plan, and Forthcoming Rulemaking, and Motion 

to Hold Cases in Abeyance have been served through the Court's CM/ECF 

system on all registered counsel this 30th day of May, 2017. 

5 

Is! Eric G. Hostetler 
Counsel for Respondent 
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ATTACHMENT 1 
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FOR IMMEDIATE RELEASE 
March 28, 2017 

THE WHITE HOUSE 
Office of the Press Secretary 

EXECUTIVE ORDER 

PROMOTING ENERGY INDEPENDENCE AND ECONOMIC GROWTH 

By the authority vested in me as President by the Constitution 
and the laws of the United States of America, it is hereby ordered as 
follows: 

Section 1. Policy. (a) It is in the national interest to 
promote clean and safe development of our Nation's vast energy 
resources, while at the same time avoiding regulatory burdens that 
unnecessarily encumber energy production, constrain economic growth, 
and prevent job creation. Moreover, the prudent development of these 
natural resources is essential to ensuring the Nation's geopolitical 
security. 

(b) It is further in the national interest to ensure that the 
Nation's electricity is affordable, reliable, safe, secure, and clean, 
and that it can be produced from coal, natural gas, nuclear material, 
flowing water, and other domestic sources, including renewable 
sources. 

(c) Accordingly, it is the policy of the United States that 
executive departments and agencies (agencies) immediately review 
existing regulations that potentially burden the development or use of 
domestically produced energy resources and appropriately suspend, 
revise, or rescind those that unduly burden the development of 
domestic energy resources beyond the degree necessary to protect the 
public interest or otherwise comply with the law. 

(d) It further is the policy of the United States that, to the 
extent permitted by law, all agencies should take appropriate actions 
to promote clean air and clean water for the American people, while 
also respecting the proper roles of the Congress and the States 
concerning these matters in our constitutional republic. 

(e) It is also the policy of the United States that necessary 
and appropriate environmental regulations comply with the law, are of 
greater benefit than cost, when permissible, achieve environmental 
improvements for the American people, and are developed through 
transparent processes that employ the best available peer-reviewed 
science and economics. 
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Sec. 2. Immediate Review of All Agency Actions that Potentially 
Burden the Safe, Efficient Development of Domestic Energy 
Resources. (a) The heads of agencies shall review all existing 
regulations, orders, guidance documents, policies, and any other 
similar agency actions (collectively, agency actions) that potentially 
burden the development or use of domestically produced energy 
resources, with particular attention to oil, natural gas, coal, and 
nuclear energy resources. Such review shall not include agency 
actions that are mandated by law, necessary for the public interest, 
and consistent with the policy set forth in section 1 of this order. 

(b) For purposes of this order, "burden" means to unnecessarily 
obstruct, delay, curtail, or otherwise impose significant costs on the 
siting, permitting, production, utilization, transmission, or delivery 
of energy resources. 

(c) Within 45 days of the date of this order, the head of each 
agency with agency actions described in subsection (a) of this section 
shall develop and submit to the Director of the Office of Management 
and Budget (OMB Director) a plan to carry out the review required by 
subsection (a) of this section. The plans shall also be sent to the 
Vice President, the Assistant to the President for Economic Policy, 
the Assistant to the President for Domestic Policy, and the Chair of 
the Council on Environmental Quality. The head of any agency who 
determines that such agency does not have agency actions described in 
subsection (a) of this section shall submit to the OMB Director a 
written statement to that effect and, absent a determination by the 
OMB Director that such agency does have agency actions described in 
subsection (a) of this section, shall have no further responsibilities 
under this section. 

(d) Within 120 days of the date of this order, the head of each 
agency shall submit a draft final report detailing the agency actions 
described in subsection (a) of this section to the Vice President, the 
OMB Director, the Assistant to the President for Economic Policy, the 
Assistant to the President for Domestic Policy, and the Chair of the 
Council on Environmental Quality. The report shall include specific 
recommendations that, to the extent permitted by law, could alleviate 
or eliminate aspects of agency actions that burden domestic energy 
production. 

(e) The report shall be finalized within 180 days of the date of 
this order, unless the OMB Director, in consultation with the other 
officials who receive the draft final reports, extends that deadline. 

(f) The OMB Director, in consultation with the Assistant to the 
President for Economic Policy, shall be responsible for coordinating 
the recommended actions included in the agency final reports within 
the Executive Office of the President. 
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(g) With respect to any agency action for which specific 
recommendations are made in a final report pursuant to subsection (e) 
of this section, the head of the relevant agency shall, as soon as 
practicable, suspend, revise, or rescind, or publish for notice and 
comment proposed rules suspending, revising, or rescinding, those 
actions, as appropriate and consistent with law. Agencies shall 
endeavor to coordinate such regulatory reforms with their activities 
undertaken in compliance with Executive Order 13771 of January 30, 
2017 (Reducing Regulation and Controlling Regulatory Costs). 

Sec. 3. Rescission of Certain Energy and Climate-Related 
Presidential and Regulatory Actions. (a) The following Presidential 
actions are hereby revoked: 

(i) Executive Order 13653 of November 1, 2013 (Preparing 
the United States for the Impacts of Climate Change); 

(ii) The Presidential Memorandum of June 25, 2013 (Power 
Sector Carbon Pollution Standards); 

(iii) The Presidential Memorandum of November 3, 2015 
(Mitigating Impacts on Natural Resources from Development 
and Encouraging Related Private Investment); and 

(iv) The Presidential Memorandum of September 21, 2016 
(Climate Change and National Security). 

(b) The following reports shall be rescinded: 

(i) The Report of the Executive Office of the President 
of June 2013 (The President's Climate Action Plan); and 

(ii) The Report of the Executive Office of the President 
of March 2014 (Climate Action Plan Strategy to Reduce 
Methane Emissions) . 

(c) The Council on Environmental Quality shall rescind its final 
guidance entitled "Final Guidance for Federal Departments and Agencies 
on Consideration of Greenhouse Gas Emissions and the Effects of 
Climate Change in National Environmental Policy Act Reviews," which is 
referred to in "Notice of Availability," 81 Fed. Reg. 51866 (August 5, 
2016) 

(d) The heads of all agencies shall identify existing agency 
actions related to or arising from the Presidential actions listed in 
subsection (a) of this section, the reports listed in subsection (b) 
of this section, or the final guidance listed in subsection (c) of 
this section. Each agency shall, as soon as practicable, suspend, 
revise, or rescind, or publish for notice and comment proposed rules 
suspending, revising, or rescinding any such actions, as appropriate 
and consistent with law and with the policies set forth in section 1 
of this order. 
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Sec. 4. Review of the Environmental Protection Agency's "Clean 
Power Plan" and Related Rules and Agency Actions. (a) The 
Administrator of the Environmental Protection Agency (Administrator) 
shall immediately take all steps necessary to review the final rules 
set forth in subsections (b) (i) and (b) (ii) of this section, and any 
rules and guidance issued pursuant to them, for consistency with the 
policy set forth in section 1 of this order and, if appropriate, 
shall, as soon as practicable, suspend, revise, or rescind the 
guidance, or publish for notice and comment proposed rules suspending, 
revising, or rescinding those rules. In addition, the Administrator 
shall immediately take all steps necessary to review the proposed rule 
set forth in subsection (b) (iii) of this section, and, if appropriate, 
shall, as soon as practicable, determine whether to revise or withdraw 
the proposed rule. 

(b) This section applies to the following final or proposed 
rules: 

(i) The final rule entitled "Carbon Pollution Emission 
Guidelines for Existing Stationary Sources: Electric 
Utility Generating Units," 80 Fed. Reg. 64661 (October 23, 
2015) (Clean Power Plan); 

(ii) The final rule entitled "Standards of Performance 
for Greenhouse Gas Emissions from New, Modified, and 
Reconstructed Stationary Sources: Electric Utility 
Generating Units," 80 Fed. Reg. 64509 (October 23, 2015); 
and 

(iii) The proposed rule entitled "Federal Plan 
Requirements for Greenhouse Gas Emissions From Electric 
Utility Generating Units Constructed on or Before January 
8, 2014; Model Trading Rules; Amendments to Framework 
Regulations; Proposed Rule," 80 Fed. Reg. 64966 (October 
23, 2015). 

(c) The Administrator shall review and, if appropriate, as soon 
as practicable, take lawful action to suspend, revise, or rescind, as 
appropriate and consistent with law, the "Legal Memorandum 
Accompanying Clean Power Plan for Certain Issues," which was published 
in conjunction with the Clean Power Plan. 

(d) The Administrator shall promptly notify the Attorney General 
of any actions taken by the Administrator pursuant to this order 
related to the rules identified in subsection (b) of this section so 
that the Attorney General may, as appropriate, provide notice of this 
order and any such action to any court with jurisdiction over pending 
litigation related to those rules, and may, in his discretion, request 
that the court stay the litigation or otherwise delay further 
litigation, or seek other appropriate relief consistent with this 
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order, pending the completion of the administrative actions described 
in subsection (a) of this section. 

Sec. 5. Review of Estimates of the Social Cost of 
Carbon, Nitrous Oxide, and Methane for Regulatory Impact 
Analysis. (a) In order to ensure sound regulatory decision making, 
it is essential that agencies use estimates of costs and benefits in 
their regulatory analyses that are based on the best available science 
and economics. 

(b) The Interagency Working Group on Social Cost of Greenhouse 
Gases (IWG), which was convened by the Council of Economic Advisers 
and the OMB Director, shall be disbanded, and the following documents 
issued by the IWG shall be withdrawn as no longer representative of 
governmental policy: 

(i) Technical Support Document: Social Cost of Carbon 
for Regulatory Impact Analysis Under Executive Order 12866 
(February 2010); 

(ii) Technical Update of the Social Cost of Carbon for 
Regulatory Impact Analysis (May 2013); 

(iii) Technical Update of the Social Cost of Carbon for 
Regulatory Impact Analysis (November 2013); 

(iv) Technical Update of the Social Cost of Carbon for 
Regulatory Impact Analysis (July 2015); 

(v) Addendum to the Technical Support Document for 
Social Cost of Carbon: Application of the Methodology to 
Estimate the Social Cost of Methane and the Social Cost of 
Nitrous Oxide (August 2016); and 

(vi) Technical Update of the Social Cost of Carbon for 
Regulatory Impact Analysis (August 2016). 

(c) Effective immediately, when monetizing the value of changes 
in greenhouse gas emissions resulting from regulations, including with 
respect to the consideration of domestic versus international impacts 
and the consideration of appropriate discount rates, agencies shall 
ensure, to the extent permitted by law, that any such estimates are 
consistent with the guidance contained in OMB Circular A-4 of 
September 17, 2003 (Regulatory Analysis), which was issued after peer 
review and public comment and has been widely accepted for more than a 
decade as embodying the best practices for conducting regulatory cost
benefit analysis. 

Sec. 6. Federal Land Coal Leasing Moratorium. The Secretary of 
the Interior shall take all steps necessary and appropriate to amend 
or withdraw Secretary's Order 3338 dated January 15, 2016 
(Discretionary Programmatic Environmental Impact Statement (PEIS) to 
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Modernize the Federal Coal Program), and to lift any and all moratoria 
on Federal land coal leasing activities related to Order 3338. The 
Secretary shall commence Federal coal leasing activities consistent 
with all applicable laws and regulations. 

Sec. 7. Review of Regulations Related to United States Oil and 
Gas Development. (a) The Administrator shall review the final rule 
entitled "Oil and Natural Gas Sector: Emission Standards for New, 
Reconstructed, and Modified Sources," 81 Fed. Reg. 35824 (June 3, 
2016), and any rules and guidance issued pursuant to it, for 
consistency with the policy set forth in section 1 of this order and, 
if appropriate, shall, as soon as practicable, suspend, revise, or 
rescind the guidance, or publish for notice and comment proposed rules 
suspending, revising, or rescinding those rules. 

(b) The Secretary of the Interior shall review the following 
final rules, and any rules and guidance issued pursuant to them, for 
consistency with the policy set forth in section 1 of this order and, 
if appropriate, shall, as soon as practicable, suspend, revise, or 
rescind the guidance, or publish for notice and comment proposed rules 
suspending, revising, or rescinding those rules: 

(i) The final rule entitled ~oil and Gas; Hydraulic 
Fracturing on Federal and Indian Lands," 80 Fed. Reg. 16128 
(March 26, 2015); 

(ii) The final rule entitled "General Provisions and Non
Federal Oil and Gas Rights," 81 Fed. Reg. 77972 (November 
4, 2016); 

(iii) The final rule entitled "Management of Non-Federal 
Oil and Gas Rights," 81 Fed. Reg. 79948 (November 14, 
2016); and 

(iv) The final rule entitled "Waste Prevention, 
Production Subject to Royalties, and Resource 
Conservation," 81 Fed. Reg. 83008 (November 18, 2016) 

(c) The Administrator or the Secretary of the Interior, as 
applicable, shall promptly notify the Attorney General of any actions 
taken by them related to the rules identified in subsections (a) and 
(b) of this section so that the Attorney General may, as appropriate, 
provide notice of this order and any such action to any court with 
jurisdiction over pending litigation related to those rules, and may, 
in his discretion, request that the court stay the litigation or 
otherwise delay further litigation, or seek other appropriate relief 
consistent with this order, until the completion of the administrative 
actions described in subsections (a) and (b) of this section. 

Sec. 8. General Provisions. (a) Nothing in this order shall be 
construed to impair or otherwise affect: 
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(i) the authority granted by law to an executive 
department or agency, or the head thereof; or 

(ii) the functions of the Director of the Office 
of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 

(b) This order shall be implemented consistent with applicable 
law and subject to the availability of appropriations. 

(c) This order is not intended to, and does not, create any 
right or benefit, substantive or procedural, enforceable at law or in 
equity by any party against the United States, its departments, 
agencies, or entities, its officers, employees, or agents, or any 
other person. 

THE WHITE HOUSE, 
March 28, 2017. 

DONALD J. TRUMP 

# # # 
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0 RAL ARGUMENT HELD SEPTEMBER 27, 2016 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, ET AL., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, ET AL. 

Respondents. 

--------------------------------~) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 15-1363 (and 
consolidated cases) 

NOTICE OF EXECUTIVE ORDER, EPA REVIEW OF CLEAN POWER 
PLAN AND FORTHCOMING RULEMAKING, 

AND MOTION TO HOLD CASES IN ABEYANCE 

Respondents United States Environmental Protection Agency, et al. 

(collectively "EPA"), hereby provide notice of (1) an Executive Order from the 

President of United States titled "Promoting Energy Independence and Economic 

Growth" and directing EPA to review the Clean Power Plan - the Rule at issue in this 

case; and (2) EPA's initiation of a review of the Clean Power Plan; and (3) if 

appropriate, a forthcoming rulemaking related to the Rule and consistent with the 

Executive Order. Pursuant to these developments, the Clean Power Plan is under 

close scrutiny by the EPA, and the prior positions taken by the agency with respect to 

the Rule do not necessarily reflect its ultimate conclusions. EPA should be afforded 

ED_0011318_00011010-00001 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

the opportunity to fully review the Clean Power Plan and respond to the President's 

direction in a manner that is consistent with the terms of the Executive Order, the 

Clean Air Act, and the agency's inherent authority to reconsider past decisions. 

Deferral of further judicial proceedings is thus warranted. 

Accordingly, EPA respectfully requests this Court to hold these cases in 

abeyance while the agency conducts its review of the Clean Power Plan, and that the 

abeyance remain in place until 30 days after the conclusion of review and any resulting 

forthcoming rulemaking, with motions to govern further proceedings due upon 

expiration of the abeyance period. As discussed further below, such abeyance will 

promote judicial economy by avoiding unnecessary adjudication and will support the 

integrity of the administrative process. Respondents contacted coordinating counsel 

for Petitioners, Petitioner-Intervenors, and Respondent-Intervenors regarding their 

positions on this motion. Petitioners and Petitioner-Intervenors do not oppose the 

motion. Respondent-Intervenors oppose the motion and intend to file responses in 

opposition, except that Respondent-Intervenor Next Era Energy Inc. takes no 

position on the motion. 

BACKGROUND 

The Executive Order and EPA's current review of the Clean Power Plan 

follow various proceedings undertaken during the prior Administration. These 

proceedings and the more recent developments under the new Administration are 

summarized below. 

2 
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On October 23, 2015, EPA promulgated "Carbon Pollution Emission 

Guidelines for Existing Stationary Sources: Electric Utility Generating Units" (the 

"Rule" or "the Clean Power Plan"). The Rule established "COz [carbon dioxide] 

emission guidelines for existing fossil fuel-fired electric generating units." 80 Fed. 

Reg. 64,662, 64,663 (Oct. 23, 2015). EPA cited its authority under the Clean Air Act 

as the basis for the Rule. Id. at 64,707-10. 

Numerous petitions for review of the Rule were filed in this Court and were 

subsequently consolidated under lead case West Virginia v. EPA, No. 15-1363 ("West 

Virginia"). The Supreme Court granted applications for a stay of the Rule pending 

judicial review on February 9, 2016. Order, West Virginia v. EPA, No. 15A773. 

Following full merits briefing, oral argument was held before this Court, sitting en 

bane, on September 27, 2016. 

While the West Virginia litigation was proceeding, EPA received 38 petitions 

for administrative reconsideration of various aspects of the Rule. On January 11, 

2017, shortly before the change in Administrations, EPA denied most of the petitions 

for reconsideration. See 82 Fed. Reg. 4864 Qan. 17, 2017) (the "Denial Action"). To 

date, 17 petitions for review of the Denial Action have been filed in this Court and 

consolidated under lead case State of North Dakota v. EPA, No. 17-1014. 1 

1 On February 24, 2017, petitioners Utility Air Regulatory Group, American Public 
Power Association and LG&E and KU Energy LLC filed a motion to sever their 

3 
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On March 28, 2017, the President of the United States signed an Executive 

Order establishing the policy of the United States that executive departments and 

agencies (Agencies) "immediately review existing regulations that potentially burden 

the development or use of domestically produced energy resources and appropriately 

suspend, revise, or rescind those that unduly burden the development of domestic 

energy resources beyond the degree necessary to protect the public interest or 

otherwise comply with the law." Executive Order, "Promoting Energy Independence 

and Economic Growth," (Attachment 1 hereto),§ 1(c). The Executive Order also 

sets forth the policy that "all agencies should take appropriate actions to promote 

clean air and clean water for the American people, while also respecting the proper 

roles of the Congress and the States concerning these matters in our constitutional 

republic." Id. § 1.(Q1. 

With respect to the Rule, the Executive Order directs the Administrator of 

EPA to "immediately take all steps necessary" to review it for consistency with these 

and other policies set forth in the Order. Id. at§ 4. The Executive Order further 

petitions for review in North Dakota v. EPA, No. 17-1014, consolidate those 
petitions with the Movants' respective petitions in West Virginia v. EPA, No. 15-
1363, and issue an order directing the parties in West Virginia v. EPA to submit a 
proposal to govern the scheduling of supplemental briefing. EPA filed a response to 
this motion in which it noted that while it did not oppose consolidation, 
"consolidation of all of the petitions for review of the Denial Action with the 
challenges to the Rule would be more appropriate than consolidating only two of the 
petitions for review of the Denial Action, so as to avoid having overlapping claims 
challenging the same Denial Action pursued within separate proceedings." No. 15-
1363, DN1665820 (filed Mar. 13, 2017), at 2. 
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instructs the agency to "if appropriate [and] as soon as practicable ... publish for 

notice and comment proposed rules suspending, revising, or rescinding" the Rule. Id. 

In accordance with the Executive Order and his authority under the Clean Air 

Act, the EPA Administrator signed a Federal Register notice on March 28, 2017, 

announcing EPA's review of the Rule and providing advanced notice of forthcoming 

rulemaking proceedings. See Notice of Review of the Clean Power Plan (Attachment 

2 hereto). Specifically, the Federal Register notice announces that EPA "is initiating 

its review of the [Clean Power Plan]," and "providing advanced notice of forthcoming 

rulemaking proceedings consistent with the President's policies." Id. at 3. The 

Federal Register notice further notes that if EPA's review "concludes that suspension, 

revision or rescission of this Rule may be appropriate, EPA's review will be followed 

by a rulemaking process that will be transparent, follow proper administrative 

procedures, include appropriate engagement with the public, employ sound science, 

and be firmly grounded in the law." Id. 

SUMMARY OF ARGUMENT 

The Executive Order, Clean Power Plan review, and potential rulemaking 

proceedings mark substantial new developments that warrant holding this litigation in 

abeyance. Consistent with the inherent authority of federal agencies to reconsider 

past decisions and EPA's statutory authority under the Clean Air Act, EPA should be 

afforded the opportunity to respond to the Executive Order by reviewing the Clean 

Power Plan in accordance with the new policies set forth in the Order. 

5 
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Because the Rule is under agency review and may be significantly modified or 

rescinded through further rulemaking in accordance with the Executive Order, 

holding this case in abeyance is the most efficient and logical course of action here. 

Abeyance will further the Court's interests in avoiding unnecessary adjudication, 

support the integrity of the administrative process, and ensure due respect for the 

prerogative of the executive branch to reconsider the policy decisions of a prior 

Administration. 

ARGUMENT 

Agencies have inherent authority to reconsider past decisions and to revise, 

replace or repeal a decision to the extent permitted by law and supported by a 

reasoned explanation. FCC v. Fox Television Stations. Inc., 556 U.S. 502, 515 (2009); 

Motor Vehicle Mfrs. Ass'n v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 42 

(1983) ("State Farm"). EPA's interpretations of statutes it administers are not "carved 

in stone" but must be evaluated "on a continuing basis," for example, "in response to 

... a change in administrations." Nat'l Cable & Telecomm. Ass'n v. Brand X Internet 

Servs., 545 U.S. 967, 981 (2005) (internal quotation marks and citations omitted). See 

also Nat'l Ass'n of Home Builders v. EPA. 682 F.3d 1032, 1038 & 1043 (D.C. Cir. 

2012) (a revised rulemaking based "on a reevaluation of which policy would be better 

in light of the facts" is "well within an agency's discretion," and "'[a] change in 

administration brought about by the people casting their votes is a perfectly 

reasonable basis for an executive agency's reappraisal of the costs and benefits of its 

6 
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programs and regulations"') (quoting State Farm, 463 U.S. at 59 (Rehnquist,J., 

concurring in part and dissenting in part)). The Clean Air Act complements EPA's 

inherent authority to reconsider prior rulemakings by providing the agency with broad 

authority to prescribe regulations as necessary to carry out the Administrator's 

authorized functions under the statute. 42 USC § 7601 (a). 

Courts may defer judicial review of a final rule pending completion of 

reconsideration proceedings. See Am. Petroleum Inst. v. EPA ("API"), 683 F.3d 382 

(D.C. Cir. 2012). And this Court has often held challenges to Clean Air Act rules, in 

particular, in abeyance pending completion of reconsideration proceedings. See, ~ 

Sierra Club v. EPA, 551 F.3d 1019,1023 (D.C. Cir. 2008); New York v. EPA, No. 02-

1387, 2003 WL 22326398. at *1 (D.C. Cir. 2003) (same). 

With these principles in mind, and based on recent developments, abeyance is 

warranted in this case. The President of the United States has directed EPA to 

immediately take all steps necessary to review the Rule and, if appropriate and as soon 

as practicable, initiate a new rulemaking relating to the Rule. In accordance with this 

directive, EPA has begun a review of the Rule. EPA has also announced that if the 

review concludes that suspension, revision, or rescission of the Rule may be 

appropriate, EPA's review will be followed by a rulemaking process. Thus, "[i]t 

would hardly be sound stewardship of judicial resources to decide this case now." 

API, 683 F.3d at 388. Abeyance would allow EPA to "apply its expertise and correct 

any errors, preserveD the integrity of the administrative process, and preventO 

7 
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piecemeal and unnecessary judicial review," !d., while furthering the policy set forth in 

the Executive Order, as consistent with the Clean Air Act. 

Abeyance is also warranted to avoid compelling the United States to represent 

the current Administration's position on the many substantive questions that are the 

subject of EPA's nascent review. A decision from the Court at this time would 

almost certainly generate a petition for writ of certiorari from some party to the 

litigation or another, thereby compelling further briefing on substantive questions 

prior to EPA's completion of its review. This could call into question the fairness and 

integrity of the ongoing administrative process. 

Holding the present challenges in abeyance will preserve the status quo, in 

which the Rule is presently stayed pending judicial review by Order of the Supreme 

Court. None of the Petitioners challenging the Rule oppose the requested abeyance 

of proceedings. Respondent-Intervenors oppose abeyance, but they face no 

immediate harm arising from the postponement of judicial review. The requirements 

of the Rule, which have been stayed by the Supreme Court, would not become 

effective any time soon even were this litigation to proceed and the stay ultimately 

lifted. Indeed, no carbon dioxide emission reductions are required from sources 

under the Rule until 2022 at the earliest. 

WHEREFORE, EPA requests that this Court hold these cases in abeyance 

while the agency conducts its review of the Clean Power Plan, and that the abeyance 

remain in place until 30 days after the conclusion of review and any resulting 

8 
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forthcoming rulemaking, with motions to govern further proceedings due upon 

expiration of the abeyance period. 2 

DATED: March 28,2017 

Of Counsel: 

Scott J. Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 

Respectfully submitted, 

BRUCE S. GELBER 
Deputy Assistant Attorney General 

BY: Is! Eric G. Hostetler 
ERIC G. HOSTETLER 
NORMAN L. RAVE,JR. 
BRIAN H. L YNK 
AMANDA SHAFER BERMAN 
CHLOE H. KOLMAN 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
Phone: (202) 305-2326 
Email: eric.hostetler@usdoj .gov 

2 EPA is willing to provide status reports at regular intervals during the abeyance 
period (EPA suggests every 120 days) if the Court would find that useful. 
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CERTIFICATE OF COMPLIANCE 

I hereby certify that this motion complies with the requirements of Fed. R. 

App. P. Rule 27(d)(2) because it contains approximately 1,950 words according to the 

count of Microsoft Word and therefore is within the word limit of 5,200 words. 

Dated: March 28, 2017 

10 

Is! Eric G. Hostetler 
Counsel for Respondent 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Notice of Executive Order, EPA 

Review of Clean Power Plan, and Forthcoming Rulemaking, and Motion to Hold 

Cases in Abeyance have been served through the Court's CM/ECF system on all 

registered counsel this 28th day of March, 2017. 

11 

Is! Eric G. Hostetler 
Counsel for Respondent 
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The President 

16093 

Presidential Documents 

Executive Order 13783 of March 28, 2017 

Promoting Energy Independence and Economic Growth 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, it is hereby ordered as follows: 

Section 1. Policy. (a) It is in the national interest to promote clean and 
safe development of our Nation's vast energy resources, while at the same 
time avoiding regulatory burdens that unnecessarily encumber energy produc
tion, constrain economic growth, and prevent job creation. Moreover, the 
prudent development of these natural resources is essential to ensuring 
the Nation's geopolitical security. 

(b) It is further in the national interest to ensure that the Nation's electricity 
is affordable, reliable, safe, secure, and clean, and that it can be produced 
from coal, natural gas, nuclear material, flowing water, and other domestic 
sources, including renewable sources. 

(c) Accordingly, it is the policy of the United States that executive depart
ments and agencies (agencies) immediately review existing regulations that 
potentially burden the development or use of domestically produced energy 
resources and appropriately suspend, revise, or rescind those that unduly 
burden the development of domestic energy resources beyond the degree 
necessary to protect the public interest or otherwise comply with the law. 

(d) It further is the policy of the United States that, to the extent permitted 
by law, all agencies should take appropriate actions to promote clean air 
and clean water for the American people, while also respecting the proper 
roles of the Congress and the States concerning these matters in our constitu
tional rep ubi ic. 

(e) It is also the policy of the United States that necessary and appropriate 
environmental regulations comply with the law, are of greater benefit than 
cost, when permissible, achieve environmental improvements for the Amer
ican people, and are developed through transparent processes that employ 
the best avai I able peer-reviewed science and economics. 
Sec. 2. Immediate Review of All Agency Actions that Potentially Burden 
the Safe, Efficient Development of Domestic Energy Resources. (a) The heads 
of agencies shall review all existing regulations, orders, guidance documents, 
policies, and any other similar agency actions (collectively, agency actions) 
that potentially burden the development or use of domestically produced 
energy resources, with particular attention to oil, natural gas, coal, and 
nuclear energy resources. Such review shall not include agency actions 
that are mandated by law, necessary for the pub I ic interest, and consistent 
with the pol icy set forth in section 1 of this order. 

(b) For purposes of this order, "burden" means to unnecessarily obstruct, 
delay, curtail, or otherwise impose significant costs on the siting, permitting, 
production, uti I ization, transmission, or delivery of energy resources. 

(c) Within 45 days of the date of this order, the head of each agency 
with agency actions described in subsection (a) of this section shall develop 
and submit to the Director of the Office of Management and Budget (OMB 
Director) a plan to carry out the review required by subsection (a) of this 
section. The plans shall also be sent to the Vice President, the Assistant 
to the President for Economic Pol icy, the Assistant to the President for 
Domestic Policy, and the Chair of the Council on Environmental Quality. 
The head of any agency who determines that such agency does not have 
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agency actions described in subsection (a) of this section shall submit to 
the OMB Director a written statement to that effect and, absent a determina
tion by the OMB Director that such agency does have agency actions de
scribed in subsection (a) of this section, shall have no further responsibilities 
under this section. 

(d) Within 120 days of the date of this order, the head of each agency 
shall submit a draft final report detailing the agency actions described in 
subsection (a) of this section to the Vice President, the OMB Director, 
the Assistant to the President for Economic Policy, the Assistant to the 
President for Domestic Policy, and the Chair of the Council on Environmental 
Quality. The report shall include specific recommendations that, to the 
extent permitted by law, could alleviate or eliminate aspects of agency 
actions that burden domestic energy production. 

(e) The report shall be finalized within 180 days of the date of this 
order, unless the OMB Director, in consultation with the other officials 
who receive the draft final reports, extends that deadline. 

(f) The OMB Director, in consultation with the Assistant to the President 
for Economic Policy, shall be responsible for coordinating the recommended 
actions included in the agency final reports within the Executive Office 
of the President. 

(g) With respect to any agency action for which specific recommendations 
are made in a final report pursuant to subsection (e) of this section, the 
head of the relevant agency shall, as soon as practicable, suspend, revise, 
or rescind, or publish for notice and comment proposed rules suspending, 
revising, or rescinding, those actions, as appropriate and consistent with 
law. Agencies shall endeavor to coordinate such regulatory reforms with 
their activities undertaken in compliance with Executive Order 13771 of 
January 30, 2017 (Reducing Regulation and Controlling Regulatory Costs). 
Sec. 3. Rescission of Certain Energy and Climate-Related Presidential and 
Regulatory Actions. (a) The following Presidential actions are hereby revoked: 

(i) Executive Order 13653 of November 1, 2013 (Preparing the United 
States for the Impacts of Climate Change); 

(ii) The Presidential Memorandum of June 25, 2013 (Power Sector Carbon 
Poll uti on Standards); 

(iii) The Presidential Memorandum of November 3, 2015 (Mitigating Im
pacts on Natural Resources from Development and Encouraging Related 
Private Investment); and 

(iv) The Presidential Memorandum of September 21, 2016 (CI imate Change 
and National Security). 
(b) The following reports shall be rescinded: 
(i) The Report of the Executive Office of the President of June 2013 
(The President's Climate Action Plan); and 

(ii) The Report of the Executive Office of the President of March 2014 
(Climate Action Plan Strategy to Reduce Methane Emissions). 
(c) The Council on Environmental Quality shall rescind its final guidance 

entitled "Final Guidance for Federal Departments and Agencies on Consider
ation of Greenhouse Gas Emissions and the Effects of Climate Change in 
National Environmental Policy Act Reviews," which is referred to in "Notice 
of Availability," 81 Fed. Reg. 51866 (August 5, 2016). 

(d) The heads of all agencies shall identify existing agency actions related 
to or arising from the Presidential actions listed in subsection (a) of this 
section, the reports listed in subsection (b) of this section, or the final 
guidance listed in subsection (c) of this section. Each agency shall, as soon 
as practicable, suspend, revise, or rescind, or publish for notice and comment 
proposed rules suspending, revising, or rescinding any such actions, as 
appropriate and consistent with law and with the policies set forth in 
section 1 of this order. 

ED_0011318_00010884-00002 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Federal Register/Val. 82, No. 61/Friday, March 31, 2017/Presidential Documents 16095 

Sec. 4. Review of the Environmental Protection Agency's "Clean Power Plan" 
and Related Rules and Agency Actions. (a) The Administrator of the Environ
mental Protection Agency (Administrator) shall immediately take all steps 
necessary to review the final rules set forth in subsections (b)(i) and (b)(ii) 
of this section, and any rules and guidance issued pursuant to them, for 
consistency with the policy set forth in section 1 of this order and, if 
appropriate, shall, as soon as practicable, suspend, revise, or rescind the 
guidance, or publish for notice and comment proposed rules suspending, 
revising, or rescinding those rules. In addition, the Administrator shall imme
diately take all steps necessary to review the proposed rule set forth in 
subsection (b)(iii) of this section, and, if appropriate, shall, as soon as 
practicable, determine whether to revise or withdraw the proposed rule. 

(b) This section applies to the following final or proposed rules: 
(i) The final rule entitled "Carbon Pollution Emission Guidelines for Exist
ing Stationary Sources: Electric Utility Generating Units," 80 Fed. Reg. 
64661 (October 23, 2015) (Clean Power Plan); 

(ii) The final rule entitled "Standards of Performance for Greenhouse 
Gas Emissions from New, Modified, and Reconstructed Stationary Sources: 
Electric Utility Generating Units," 80 Fed. Reg. 64509 (October 23, 2015); 
and 

(iii) The proposed rule entitled "Federal Plan Requirements for Greenhouse 
Gas Emissions From Electric Utility Generating Units Constructed on or 
Before January 8, 2014; Model Trading Rules; Amendments to Framework 
Regulations; Proposed Rule," 80 Fed. Reg. 64966 (October 23, 2015). 
(c) The Administrator shall review and, if appropriate, as soon as prac

ticable, take !awfu! action to suspend, revise, or rescind, as appropriate 
and consistent with law, the "Legal Memorandum Accompanying Clean 
Power Plan for Certain Issues," which was published in conjunction with 
the Clean Power Plan. 

(d) The Administrator shall promptly notify the Attorney General of any 
actions taken by the Administrator pursuant to this order related to the 
rules identified in subsection (b) of this section so that the Attorney General 
may, as appropriate, provide notice of this order and any such action to 
any court with jurisdiction over pending litigation related to those rules, 
and may, in his discretion, request that the court stay the litigation or 
otherwise delay further I itigation, or seek other appropriate rei ief consistent 
with this order, pending the completion of the administrative actions de
scribed in subsection (a) of this section. 
Sec. 5. Review of Estimates of the Social Cost of Carbon, Nitrous Oxide, 
and Methane for Regulatory Impact Analysis. (a) In order to ensure sound 
regulatory decision making, it is essential that agencies use estimates of 
costs and benefits in their regulatory analyses that are based on the best 
available science and economics. 

(b) The Interagency Working Group on Social Cost of Greenhouse Gases 
(IWG), which was convened by the Council of Economic Advisers and 
the OMB Director, shall be disbanded, and the following documents issued 
by the IWG shall be withdrawn as no longer representative of governmental 
policy: 

(i) Technical Support Document: Social Cost of Carbon for Regulatory 
Impact Analysis Under Executive Order 12866 (February 2010); 

(ii) Technical Update of the Social Cost of Carbon for Regulatory Impact 
Analysis (May 2013); 

(iii) Technical Update of the Social Cost of Carbon for Regulatory Impact 
Analysis (November 2013); 

(iv) Technical Update of the Social Cost of Carbon for Regulatory Impact 
Analysis (July 2015); 

(v) Addendum to the Technical Support Document for Social Cost of 
Carbon: Application of the Methodology to Estimate the Social Cost of 
Methane and the Social Cost of Nitrous Oxide (August 2016); and 
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(vi) Technical Update of the Social Cost of Carbon for Regulatory Impact 
Analysis (August 2016). 

(c) Effective immediately, when monetizing the value of changes in green
house gas emissions resulting from regulations, including with respect to 
the consideration of domestic versus international impacts and the consider
ation of appropriate discount rates, agencies shall ensure, to the extent 
permitted by law, that any such estimates are consistent with the guidance 
contained in OMB Circular A-4 of September 17, 2003 (Regulatory Analysis), 
which was issued after peer review and pub I ic comment and has been 
widely accepted for more than a decade as embodying the best practices 
for conducting regulatory cost-benefit analysis. 
Sec. 6. Federal Land Coal Leasing Moratorium. The Secretary of the Interior 
shall take all steps necessary and appropriate to amend or withdraw Sec
retary's Order 3338 dated January 15, 2016 (Discretionary Programmatic 
Environmental Impact Statement (PElS) to Modernize the Federal Coal Pro
gram), and to lift any and all moratoria on Federal land coal leasing activities 
related to Order 3338. The Secretary shall commence Federal coal leasing 
activities consistent with all applicable laws and regulations. 

Sec. 7. Review of Regulations Related to United States Oil and Gas Develop
ment. (a) The Administrator shall review the final rule entitled "Oil and 
Natural Gas Sector: Emission Standards for New, Reconstructed, and Modi
fied Sources," 81 Fed. Reg. 35824 (June 3, 2016), and any rules and guidance 
issued pursuant to it, for consistency with the pol icy set forth in section 
1 of this order and, if appropriate, shall, as soon as practicable, suspend, 
revise, or rescind the guidance, or publish for notice and comment proposed 
rules suspending, revising, or rescinding those rules. 

(b) The Secretary of the Interior shall review the following final rules, 
and any rules and guidance issued pursuant to them, for consistency with 
the pol icy set forth in section 1 of this order and, if appropriate, shall, 
as soon as practicable, suspend, revise, or rescind the guidance, or publish 
for notice and comment proposed rules suspending, revising, or rescinding 
those rules: 

(i) The final rule entitled "Oil and Gas; Hydraulic Fracturing on Federal 
and Indian Lands," 80 Fed. Reg. 16128 (March 26, 2015); 

(ii) The final rule entitled "General Provisions and Non-Federal Oil and 
Gas Rights," 81 Fed. Reg. 77972 (November 4, 2016); 

(iii) The final rule entitled "Management of Non-Federal Oil and Gas 
Rights," 81 Fed. Reg. 79948 (November 14, 2016); and 

(iv) The final rule entitled "Waste Prevention, Production Subject to Royal
ties, and Resource Conservation," 81 Fed. Reg. 83008 (November 18, 2016). 

(c) The Administrator or the Secretary of the Interior, as applicable, shall 
promptly notify the Attorney General of any actions taken by them related 
to the rules identified in subsections (a) and (b) of this section so that 
the Attorney General may, as appropriate, provide notice of this order and 
any such action to any court with jurisdiction over pending litigation related 
to those rules, and may, in his discretion, request that the court stay the 
I itigation or otherwise delay further I itigation, or seek other appropriate 
relief consistent with this order, until the completion of the administrative 
actions described in subsections (a) and (b) of this section. 
Sec. 8. General Provisions. (a) Nothing in this order shall be construed 
to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency, 
or the head thereof; or 

(ii) the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 

(b) This order shall be implemented consistent with applicable law and 
subject to the avai labi I ity of appropriations. 
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[FR Doc. 2017-06576 

Filed 3-30-17; 11:15 am] 

Billing code 3295-F7-P 

(c) This order is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or in equity by any party 
against the United States, its departments, agencies, or entities, its officers, 
employees, or agents, or any other person. 

THE WHITE HOUSE, 
March 28, 2017. 
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ORAL ARGUMENT NOT YET SCHEDULED IN NO. 17-1014 
ORAL ARGUMENT HELD SEPTEMBER 27,2016 IN NO. 15-1363 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
NORTH DAKOTA ) 

) 
Pdh~oo~ ) 

) 
v. ) 

) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

______________________________ ) 
) 

WEST VIRGINIA ) 
) 

Pdh~oo~ ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, et al., ) 

) 
Respondents. ) 

_____________________________ ) 

No. 17-1014 and 
consolidated cases 

No. 15-1363 and 
consolidated cases 

REPLY IN SUPPORT OF JOINT MOTION 
TO SEVER AND CONSOLIDATE 

Petitioners Entergy Corporation ("Entergy"), W estar Energy, Inc. 

("Westar"), and NorthWestern Corporation d/b/a NorthWestern Energy 

("NorthWestern Corporation") (together, "Movants") submit this reply to the 
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oppositions filed by Respondent-Intervenor Public Health and Environmental 

Organizations ("Environmental Respondent-Intervenors"), ECF #1670227 (No. 

17-1014); ECF #1670225 (No 15-1363), and Respondent-Intervenor States and 

Municipalities ("State Respondent-Intervenors"), ECF #1670118 (No. 17-1014); 

ECF. #1670114 (No. 15-1363), to Movants' Joint Motion to Sever and 

Consolidate, ECF #1668921 (No. 17-1014); ECF #1668932 (No. 15-1363). 

Respondent United States Environmental Protection Agency ("EPA") does not 

oppose Movants' motion. 1 

For the following reasons, Respondent-Intervenors' arguments lack merit: 

1. Respondent-Intervenors do not deny that this Court repeatedly has 

consolidated petitions for review of an agency's reconsideration denial with 

ongoing challenges to the same rule. See Envtl. Resp.-Intvs.' Mtn. at 3-4, 9; State 

Resp.-Intvs.' Mtn. at 6-7. Respondent-Intervenors argue that such consolidation is 

inappropriate here given the "late phase of the litigation" in the main West Virginia 

cases, Envtl. Resp.-Intvs.' 11tn. at 2; see also State Resp.-Intvs.' 11tn. at 5, 7-8, 

but Respondent-Intervenors cite no authority for the proposition that this Court 

1 EPA, Respondents' Response to Motions to Sever and Consolidate at 2, No. 17-
1014, ECF #1670437 (Apr. 10, 2017); No. 15-1363, ECF #1670438 (Apr. 10, 
20 17) ("EPA does not object to consolidation of the challenges to the Clean Power 
Plan [in West Virginia v. EPA, No. 15-1363] ... with the challenges to EPA's 
action denying reconsideration petitions" of the Clean Power Plan in North Dakota 
v. EPA, No. 17-1014). 

2 
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may grant consolidation only at an early phase of the litigation (e.g., before 

briefing has begun) in the main case. It is within this Court's authority to grant 

consolidation even after briefing and oral argument is complete in the main case, 

especially if doing so would promote judicial economy. 2 

2. Environmental Respondent-Intervenors characterize the Issues 

Movants raise in their challenges to the reconsideration denial as "workaday notice 

and record-based issues," while at the same time acknowledging that Movants' 

reconsideration denial challenges involve "direct challenges to the Rule." Envtl. 

Resp.-Intvs.' Mtn. at 4, 6; see also State Resp.-Intvs.' Mtn. at 7 (referring to 

"record-specific issues" raised in Movants' reconsideration petitions). Far from 

being "workaday," the issues raised in Movants' reconsideration denial challenges 

are fundamental to the legality and scope of the Clean Power Plan. 3 If Movants' 

arguments are accepted by this Court, they could result in full or partial vacature of 

the rule. These issues are of "exceptional importance" and appropriate for review 

before the en bane panel in West Virginia. Fed. F'-. .LA~pp. P. 35. 

2 As explained in Movants' motion, consolidating Movants' challenges to the 
Clean Power Plan reconsideration denial with the closely-related challenges to the 
Clean Power Plan would promote judicial efficiency and economy and avoid 
duplication of effort by the Court and the parties. See Mvnts.' Mtn. at~~ 1-3. 

3 These issues are of central relevance to the outcome of the Clean Power Plan and 
are now indisputably ripe for judicial review in the main West Virginia cases in 
light of the reconsideration denial. See Mvnts.' Mtn. at~ 3. 

3 

ED_0011318_00011236-00003 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

3. Respondent-Intervenors also argue that consolidation would prejudice 

their interests by delaying resolution of the main West Virginia cases and the 

opportunity to lift the U.S. Supreme Court's stay of the Clean Power Plan. Envtl. 

Resp.-Intvs.' Mtn. at 5; State Resp.-Intvs.' Mtn. at 8. EPA recently filed motions 

with this Court to hold the West Virginia and North Dakota cases in abeyance 

pending EPA's administrative review of the Clean Power Plan and any resulting 

forthcoming rulemakings to rescind or modify the rule.4 This Court has not yet 

ruled on EPA's motions. If this Court grants EPA's motion to hold West Virginia 

in abeyance, then Respondent-Intervenors' concerns that consolidation would 

delay resolution of that case likely would become moot. 

4. Even if this Court does not grant EPA's motion to hold West Virginia 

in abeyance, the stay of the Clean Power Plan will remain in place until after the 

resolution of any Supreme Court review of this Court's en bane decision in that 

case, as Respondent-Intervenors acknowledge. See Order in Pending Case, West 

Virginia v. EPA, No. l5i~~773 (U.S. Feb. 9, 2016); Envtl. Resp.-Intvs.' 11tn. at 5. 

Such final resolution may not occur until 2018 or later. Given this extended 

4 See Notice of Executive Order, EPA Review of Clean Power Plan and 
Forthcoming Rulemaking, and Motion to Hold Cases in Abeyance ("Abeyance 
Motion"), No. 15-1363, ECF #1668274 (Mar. 28, 2017); No. 17-1014, ECF 
#1668936 (Mar. 31, 2017); see also 82 Fed. Reg. 16,329 (Apr. 4, 2017) 
(announcing administrative review of Clean Power Plan). Movants do not oppose 
EPA's motions to hold the cases in abeyance. 
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timeframe for the potential lifting of the stay of the Clean Power Plan, any 

additional delay in the resolution of the underlying case from consolidation would 

not unduly prejudice the interests of Respondent-Intervenors. 

5. Finally, not consolidating the challenges would prejudice Movants 

and other regulated entities and states. In both challenges, Movants raise issues 

that, if accepted by the court, could result in full or partial vacature of the Clean 

Power Plan. Unless the cases are consolidated, it is possible that this Court or the 

U.S. Supreme Court could issue a decision in West Virginia that would result in a 

lifting the stay of the rule while North Dakota remains pending. A subsequent 

decision in North Dakota could then result in full or partial vacature of the rule, 

after the stay is lifted. Under this scenario, States would end up wasting 

substantial resources implementing a rule that ultimately would be overturned or 

significantly altered-resources that could be devoted to other environmental 

programs and priorities. 5 This scenario also would create substantial regulatory 

5 In light of its administrative review of the Clean Power Plan, EPA already has 
withdrawn proposed guidance that would have assisted states in crafting their 
implementation plans for the rule. See EPA, Withdrawal of Proposed Rules: 
Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility 
Generating Units Constructed on or Before January 8, 2014; Model Trading 
Rules; Amendments to Framework Regulations; and Clean Energy Incentive 
Program Design Details, 82 Fed. Reg. 16,144 (Apr. 3, 2017). Should the stay of 
the rule be lifted before EPA's administrative review and any forthcoming 
rulemakings are complete, states would be left to implement the highly-complex 
and resource-intensive rule in a vacuum. 
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uncertainty for regulated entities like Movants. To avoid the inefficiency and 

prejudice that would result, this Court should consider all arguments on the legality 

of the Clean Power Plan in West Virginia before issuing a decision in that case. 6 

For the foregoing reasons, Movants respectfully request that the Court grant 

their motion. 

April13, 2017 Respectfully submitted, 

Is/ William M. Bumpers 
William M. Bumpers 
Megan H. Berge 
Leslie Couvillion 
Baker Botts L.L.P. 
1299 Pennsylvania Ave., NW 
Washington, DC 20004 
(202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 
leslie.couvillion@bakerbotts.com 
Counsel for Entergy, Westar, and 
North Western Corporation 

Kelly McQueen 
Entergy Services, Inc. 
425 W. Capitol Ave., 27th Floor 
Little Rock, AR 72201 
(501) 377-5760 
kmcquel@entergy .com 
Counsel for Entergy 

6 Contrary to what Respondent-Intervenors contend, see State Resp.-Intvs.' Mtn. at 
8; Envtl. Resp.-Intvs.' Mtn. at 5, consolidation would effectuate expedited review 
of the Clean Power Plan by allowing this Court to review the entirety of the rule in 
one go, instead of a piecemeal approach across two separate proceedings. 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Rules 27(d)(2) and 32(g) of the Federal Rules of Appellate 

Procedure and Circuit Rules 32(a)(1) and 32(e)(1), I hereby certify that the 

foregoing document contains 1,162 words, as counted by a word processing system 

that includes headings, footnotes, quotations, and citations in the count, and 

therefore is within the word limit set by the Court. 

April13, 2017 Is/ Megan H. Berge 
Megan H. Berge 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 13th day of April, 2017, I caused a copy of the 

foregoing to be served by the Court's CM/ECF System on all counsel of record in 

this matter who have registered with the CM/ECF System. 

Is/ Megan H. Berge 
Megan H. Berge 
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ORAL ARGUMENT NOT YET SCHEDULED IN NO. 17-1014 
ORAL ARGUMENT HELD SEPTEMBER 27,2016 IN NO. 15-1363 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
NORTH DAKOTA ) 

) 
Pdh~oo~ ) 

) 
v. ) 

) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

______________________________ ) 
) 

WEST VIRGINIA ) 
) 

Pdh~oo~ ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, et al., ) 

) 
Respondents. ) 

_____________________________ ) 

No. 17-1014 and 
consolidated cases 

No. 15-1363 and 
consolidated cases 

REPLY IN SUPPORT OF NATIONAL ASSOCIATION OF HOME 
BUILDERS' MOTION TO SEVER AND CONSOLIDATE 

Petitioner National Association of Home Builders ("NAHB") submits this 

reply to the oppositions filed by Respondent-Intervenor Public Health and 

Environmental Organizations ("Environmental Respondent-Intervenors"), ECF 
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#1670227 (No. 17-1014); ECF #1670225 (No 15-1363), and Respondent-

Intervenor States and Municipalities ("State Respondent-Intervenors"), ECF 

#1670118 (No. 17-1014); ECF #1670114 (No. 15-1363), to NAHB's Motion to 

Sever and Consolidate, ECF #1668929 (No. 17-1014); ECF #1668937 (No. 15-

1363). Respondent United States Environmental Protection Agency ("EPA") does 

not oppose NAHB' s motion. 1 

For the following reasons, Respondent-Intervenors' arguments lack merit: 

1. Respondent-Intervenors do not deny that this Court repeatedly has 

consolidated petitions for review of an agency's reconsideration denial with 

ongoing challenges to the same rule. See Envtl. Resp.-Intvs.' Mtn. at 3-4, 9; State 

Resp.-Intvs.' Mtn. at 6-7. Respondent-Intervenors argue that such consolidation is 

inappropriate here given the "late phase of the litigation" in the main West Virginia 

cases, Envtl. Resp.-Intvs.' Mtn. at 2; see also State Resp.-Intvs.' Mtn. at 5, 7-8, 

but Respondent-Intervenors cite no authority for the proposition that this Court 

may grant consolidation only at an early phase of the litigation (e.g., before 

briefing has begun) in the main case. It is within this Court's authority to grant 

1 EPA, Respondents' Response to Motions to Sever and Consolidate at 2, No. 17-
1014, ECF #1670437 (Apr. 10, 2017); No. 15-1363, ECF #1670438 (Apr. 10, 
20 17) ("EPA does not object to consolidation of the challenges to the Clean Power 
Plan [in West Virginia v. EPA, No. 15-1363] ... with the challenges to EPA's 
action denying reconsideration petitions" of the Clean Power Plan in North Dakota 
v. EPA, No. 17-1014). 
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consolidation even after briefing and oral argument is complete in the main case, 

especially if doing so would promote judicial economy. 2 

2. In its challenge to the reconsideration denial, NAHB raises notice 

issues that are of central relevance to the outcome of the Clean Power Plan and are 

now indisputably ripe for judicial review in West Virginia in light of the 

reconsideration denial. See NAHB Mtn. at ~ 3. If NAHB's arguments are 

accepted by this Court, they could result in partial vacature of the rule. Contrary to 

what Respondent-Intervenors' claim, Envtl. Resp.-Intvs.' Mtn. at 5; State Resp.-

Intvs.' Mtn. at 7-8, these issues are of "exceptional importance" and appropriate 

for review before the en bane panel in West Virginia. Fed. R. App. P. 35. 

3. Respondent-Intervenors also argue that consolidation would prejudice 

their interests by delaying resolution of West Virginia and the opportunity to lift 

the U.S. Supreme Court's stay of the Clean Power Plan. Envtl. Resp.-Intvs.' Mtn. 

at 5; State Resp.-Intvs.' Mtn. at 8. EPA recently filed motions with this Court to 

hold the West Virginia and ]\/orth Da,"ota cases in abeyance pending EP.i\~'s 

administrative review of the Clean Power Plan and any resulting rulemakings to 

2 As explained in NAHB' s motion, consolidating NAHB' s challenge to the Clean 
Power Plan reconsideration denial with its closely-related challenge to the Clean 
Power Plan would promote judicial efficiency and economy and avoid duplication 
of effort by the Court and the parties. See NAHB Mtn. at ~~ 1-3. 
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rescind or modify the rule. 3 This Court has not yet ruled on EPA's motions. If this 

Court grants EPA's motion to hold West Virginia in abeyance, then Respondent-

Intervenors' concerns that consolidation would delay resolution of that case likely 

would become moot. 

4. Even if this Court does not grant EPA's motion to hold West Virginia 

in abeyance, the stay of the Clean Power Plan will remain in place until after the 

resolution of any Supreme Court review of this Court's en bane decision in that 

case, as Respondent-Intervenors acknowledge. See Order in Pending Case, West 

Virginia v. EPA, No. 15A773 (U.S. Feb. 9, 2016); Envtl. Resp.-Intvs.' Mtn. at 5. 

Such final resolution may not occur for months or more. Given this extended 

timeframe for the potential lifting of the stay of the Clean Power Plan, any 

additional delay in the resolution of the underlying case from consolidation would 

not unduly prejudice the interests of Respondent-Intervenors. 

5. Finally, not consolidating the challenges would prejudice NAHB, as 

\:vell as regulated entities and states. In both challenges, ~J.il~HB and other 

petitioners that have similarly moved for consolidation of their respective 

3 See Notice of Executive Order, EPA Review of Clean Power Plan and 
Forthcoming Rulemaking, and Motion to Hold Cases in Abeyance ("Abeyance 
Motion"), No. 15-1363, ECF #1668274 (Mar. 28, 2017); No. 17-1014, ECF 
#1668936 (Mar. 31, 2017); see also 82 Fed. Reg. 16,329 (Apr. 4, 2017) 
(announcing administrative review of Clean Power Plan). NAHB does not oppose 
EPA's motions to hold the cases in abeyance. 
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challenges 4 raise issues that, if accepted by the court, could result in full or partial 

vacature of the Clean Power Plan. Unless the cases are consolidated, it is possible 

that this Court or the U.S. Supreme Court could issue a decision in West Virginia 

that would result in lifting the stay of the rule while North Dakota remains 

pending. A subsequent decision in North Dakota could then result in full or partial 

vacature of the rule, after the stay is lifted. Under this scenario, states would end 

up wasting substantial resources implementing a rule that ultimately would be 

significantly altered or eliminated-resources that could be devoted to other 

environmental programs and priorities. 5 This scenario also would create 

substantial uncertainty for NAHB' s members, which could be affected by state 

4 See, e.g., Entergy, et al., Joint Motion to Sever and Consolidate, No. 17-1014, 
ECF #1668921 (Mar. 31, 2017), No. 15-1363; ECF #1668932 (Mar. 31, 2017); 
Utility Air Regulatory Group and the American Public Power Association and 
LG&E and KU Energy LLC, Joint Motion to Sever and Consolidate, No. 17-1014, 
ECF #1663047 (Feb. 24, 2017); No. 15-1363, ECF #1663046 (Feb. 24, 2017). 

5 In light of its administrative review of the Clean Power Plan, EPA already has 
withdrawn proposed guidance that would have assisted states in crafting their 
implementation plans for the rule. See EPA, Withdrawal of Proposed Rules: 
Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility 
Generating Units Constructed on or Before January 8, 2014; Model Trading 
Rules; Amendments to Framework Regulations; and Clean Energy Incentive 
Program Design Details, 82 Fed. Reg. 16,144 (Apr. 3, 2017). Should the stay of 
the rule be lifted before EPA's administrative review and any forthcoming 
rulemakings are complete, states would be left to implement the highly-complex 
and resource-intensive rule in a vacuum. 
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implementation plans.6 To avoid the inefficiency and prejudice that would result, 

this Court should consider all arguments that could undermine the Clean Power 

Plan in West Virginia before issuing a decision in that case. 7 

For the foregoing reasons, NAHB respectfully requests that the Court grant 

its motion. 

Aprill4, 2017 Respectfully submitted, 

Is/ Megan H. Berge 
Megan H. Berge 
Leslie Couvillion 
Baker Botts L.L.P. 
1299 Pennsylvania "~ .. ve., N\V 
Washington, DC 20004 
(202) 639-7700 
megan. berge@bakerbotts.com 
leslie. couvillion@bakerbotts. com 

Counsel for NAHB 

6 EPA has identified residential energy efficiency programs as a potential element 
of state plans. See EPA, Carbon Pollution Emission Guidelines for Existing 
Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,662, 64,666 
(Oct. 23, 2015). NAHB members implement residential energy efficiency 
programs as part of their home building and remodeling activities, and would be 
directly affected by the incorporation of such measures into state plans. See 
NAHB, Addendum to Docketing Statement, No. 15-1379, ECF # 1589519 (Dec. 
18, 2015) at 3. 

7 Contrary to what Respondent-Intervenors contend, see State Resp.-Intvs.' Mtn. at 
8; Envtl. Resp.-Intvs.' Mtn. at 5, consolidation would effectuate expedited review 
of the Clean Power Plan by allowing this Court to review the entirety of the rule in 
one go, instead of a piecemeal approach across two separate proceedings. 
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CERTIFICATE OF COMPLIANCE 

Pursuant to Rules 27(d)(2) and 32(g) of the Federal Rules of Appellate 

Procedure and Circuit Rules 32(a)(1) and 32(e)(1), I hereby certify that the 

foregoing document contains 1,24 7 words, as counted by a word processing system 

that includes headings, footnotes, quotations, and citations in the count, and 

therefore is within the word limit set by the Court. 

April14, 2017 Is/ Leslie Couvillion 
Leslie Couvillion 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 14th day of April, 2017, I caused a copy of the 

foregoing to be served by the Court's CM/ECF System on all counsel of record in 

this matter who have registered with the CM/ECF System. 

Is/ Leslie Couvillion 
Leslie Couvillion 
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ORALARGUMENTHEARDENBANC 
ON SEPTEMBER 27,2016 IN CASE NO. 15-1363 

ORAL ARGUMENT NOT YET SCHEDULED IN CASE NO. 17-1014 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, et al., 
) 
) 

Petitioners, 
) 
) 

v. 
) 
) No. 15-1363 

UNITED STATES 
) 

ENVIRONMENTAL PROTECTION 
) 

AGENCY, 
) 
) 

(and consolidated cases) 

Respondent. 
) 
) 

STATE OF NORTH DAKOTA, ) 
) 
) 

Petitioner, 
) 
) 

v. ) 
No. 17-1014 

UNITED STATES 
) 
\ 

(and consolidated cases) 

ENVIRONMENTAL PROTECTION 
) 

) 
AGENCY, et al., 

) 

Respondents. ) 
) 

STATE AND MUNICIPAL RESPONDENT-INTERVENORS' 
OPPOSITION TO MOTION TO SEVER AND CONSOLIDATE 
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The undersigned Intervenor-Respondent States and Municipalities (State 

Intervenors) oppose the motion ofUtility Air Regulatory Group, American Public 

Power Association, LG&E, and KU Energy LLC (collectively, Movants) for an 

order (1) severing their reconsideration petitions for review in State of North 

Dakota, et al. v. EPA (No. 17-1014) from the other reconsideration petitions; 

(2) consolidating them with West Virginia v. EPA (No. 15-1363), which has 

already been fully briefed and argued to the en bane court; and (3) allowing 

supplemental briefing in West Virginia more than five months after oral argument. 

See Joint Motion to Sever and Consolidate, ECF No. 1663046 (Feb. 24, 2017). 

Movants' proposed approach would be inefficient and inconsistent with this 

Court's practice in similar cases, and would result in unnecessary delay in 

resolving the West Virginia case. This Court should deny the motion and resolve 

the North Dakota reconsideration proceedings in the regular course. 

BACKGROUND 

11ovants are a small subset of the petitioners in West Virginia challenging 

the Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015), EPA's regulation of 

greenhouse gas emissions from existing fossil-fuel fired power plants under section 

Ill (d) of the Clean Air Act. This Court previously denied a motion by Movants 

LG&E and KU Energy LLC to sever issues that were then the subject of pending 

reconsideration petitions before EPA. See Order, ECF No. 1594951 (Jan. 21, 

2 
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2016); Motion to Sever, ECF No. 1589612 (Dec. 18, 2015). This Court then 

ordered expedited briefing and argument before the en bane Court on all of the 

issues in West Virginia, including the notice issues raised in Movants' petitions for 

reconsideration. Oral argument occupied a full day before the en bane Court on 

September 27, 2016. A decision remains pending. 

In January 2017, EPA denied the petitions seeking reconsideration of the 

Clean Power Plan on procedural and/or substantive grounds, with certain 

exceptions that are not relevant here. 82 Fed. Reg. at 4,864 (Jan. 17, 2017). 1 EPA 

concluded that the reconsideration petitions raised issues on which there had been 

adequate notice and opportunity to comment during the rulemaking process and 

which, in any case, were not of central relevance, and therefore would not have 

altered the outcome of EPA rulemaking. See Basis for Denial of Petitions to 

Reconsider and Petitions to Stay the CAA section Ill (d) Emission Guidelines for 

Greenhouse Gas Emissions and Compliance Times for Electric Utility Generating 

Units (Jan. 11, 2017), at 4. 

1 See also Basis for Denial of Petitions to Reconsider and Petitions to Stay the 
CAA section Ill (d) Emission Guidelines for Greenhouse Gas Emissions and 
Compliance Times for Electric Utility Generating Units (Jan. 11, 2017), available 
at https:/ /www.epa.gov/sites/production/files/20 17-
011 documents/basis_ for_ denial_ of _petitions_ to _reconsider_ and _petitions_ to_ stay 
_the_ final_ cpp. pdf. 
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Shortly thereafter, Movants and others filed new petitions for review of 

EPA's decision denying reconsideration. State of North Dakota, et al. v. EPA (No. 

17-1014). The Court consolidated those petitions and designated the North Dakota 

proceeding as the lead case. 

Movants now seek to sever their reconsideration petitions alone from all the 

other reconsideration petitions in the North Dakota proceeding and to consolidate 

them with their earlier petitions in West Virginia. See Joint Motion to Sever and 

Consolidate ("Mot."), ECF No. 1663046 (Feb. 24, 2017). They also seek to submit 

supplemental briefing in West Virginia, thereby effectively and unnecessarily 

delaying the resolution of that case. This Court should reject Movants' inefficient 

approach. 

ARGUMENT 

Movants' Request Seeks Unprecedented Relief and Would Be Both 
Inefficient and Inconsistent with This Court's Usual Practice. 

Movants' proposal requests unprecedented relief. The West Virginia case 

has been fully briefed and argued before the en bane Court. This Court has never 

consolidated newly-filed petitions with a case that has been fully argued-let alone 

a case that this Court has taken the extraordinary step of hearing en bane in the 

first instance. Rather, the usual path followed by this Court has been to rule on the 

merits of the original petition while resolving at a later time the challenges to 

EPA's subsequent denial of reconsideration petitions. See, e.g., EME Homer City 
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Gen. v. EPA, 795 F.3d 118, 137 (D.C. Cir. 2015) (deciding merits ofrule 

notwithstanding pending administrative reconsideration petitions); Mexichem 

Specialty Resins v. EPA, 787 F.3d 544, 549 (D.C. Cir. 2015) (same); Utility Air 

Regulatory Group v. EPA, 744 F.3d 741,743-744 (D.C. Cir. 2014) (same). There 

is no basis for adopting a different approach here. 

Movants' examples (Mot. ,-r 5) of this Court's supposedly "routine[]" 

practice of consolidating reconsideration petitions are distinguishable. In State of 

North Dakota v. EPA, No. 15-1391, petitioners had brought an unopposed motion 

for such consolidation very early in the litigation, before even a briefing schedule 

had been established, and neither the original nor reconsideration proceedings were 

before the en bane Court. See Unopposed Motion to Consolidate, No. 15-1381, 

ECF No. 1624282 (July 12, 2016); Unopposed Motion Concerning Briefing 

Schedule, No. 15-1381, ECF No. 1628713 (August 8, 2016). Similarly, in Sierra 

Club v. Castle, 657 F.2d 298, 316 (D.C. Cir. 1981), the Court consolidated the 

original petitions \:vith the reconsideration petitions before the case \:vas briefed or 

argued. See Feb. 29, 1980 Order, Electric Utilities v. EPA (D.C. Cir. No. 79-1719). 

The procedural context is markedly different here. The case has been fully 

briefed and argued, and more than five months have elapsed since oral argument. 

Moreover, West Virginia was heard en bane at the outset-and Movants do not 

explain why the record-specific issues raised in their reconsideration petitions also 

5 
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warrant such extraordinary treatment. Under these circumstances, reopening the 

West Virginia proceeding to additional issues and briefing would be both 

unprecedented and uniquely disruptive, and would needlessly delay this Court's 

resolution of the case. 

Moreover, Movants' proposed approach would undermine the expedited 

consideration of these proceedings that this Court ordered in January 2016. ECF 

No. 1595951. At that time, this Court specifically declined to sever issues that 

were then subject to pending reconsideration petitions before EPA, and instead 

decided to address them along with the core legal issues in the West Virginia 

proceeding. After the Rule was stayed by the Supreme Court, this Court took 

further steps to resolve the proceedings expeditiously by reviewing the case en 

bane in the first instance. See ECF 1613489 (May 16, 20 16). Movants' proposed 

approach would prevent expedited resolution of the case by reopening briefing on 

issues this Court previously declined to sever and hear separately. 

In short, rather than injecting 11ovants' reconsideration arguments into this 

proceeding at the eleventh hour, this Court should require Movants to brief and 

argue their reconsideration petitions alongside all the other pending reconsideration 

petitions in the North Dakota proceeding before a three-judge panel of this Court. 

CONCLUSION 

This Court should deny the motion. 
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Dated: March 13, 2017 Respectfully Submitted, 

FOR THE STATE OF NEW YORK 

ERIC T. SCHNEIDERMAN 
ATTORNEY GENERAL 

/s/ Brian Lusignan2 

Barbara D. Underwood 
Solicitor General 
Steven C. Wu 
Deputy Solicitor General 
Bethany A. Davis Noll 
Assistant Solicitor General 
Michael J. Myers 
Morgan A. Costello 
Brian Lusignan 
Assistant Attorneys General 
Environmental Protection Bureau 
The Capitol 
Albany, NY 12224 
(518) 776-2400 

2 Counsel for the State ofNew York represents that the other parties listed in 
the signature blocks below consent to the filing of this motion. 
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FOR THE STATE OF CALIFORNIA 

XAVIER BECERRA 
ATTORNEY GENERAL 
Robert W. Byrne 
Sally Magnani 
Senior Assistant Attorneys General 
Gavin G. McCabe 
David A. Zonana 
Supervising Deputy Attorneys General 
Jonathan Wiener 
M. Elaine Meckenstock 
Deputy Attorneys General 
1515 Clay Street 
Oakland, CA 94612 
(510) 879-1300 

Attorneys for the State of Caiifornia, 
by and through Governor Edmund G. 
Brown, Jr., the California Air 
Resources Board, and Attorney 
General Xavier Becerra 

FOR THE STATE OF DELAWARE 

MATTHEW P. DENN 
ATTORNEY GENERAL 
Valerie S. Edge 
Deputy .LA:..ttorney General 
Delaware Department of Justice 
102 West Water Street, 3d Floor 
Dover, DE 19904 
(302) 739-4636 
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FOR THE STATE OF 
CONNECTICUT 

GEORGE JEPSEN 
ATTORNEY GENERAL 
Matthew I. Levine 
Kirsten S. P. Rigney 
Scott N. Koschwitz 
Assistant Attorneys General 
Office of the Attorney General 
P.O. Box 120, 55 Elm Street 
Hartford, CT 06141-0120 
(860) 808-5250 

FOR THE STATE OF HAWAII 

DOUGLAS S. CHIN 
ATTORNEY GENERAL 
William F. Cooper 
Deputy .LA1ttorney General 
465 S. King Street, Room 200 
Honolulu, HI 96813 
(808) 586-4070 
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FOR THE STATE OF ILLINOIS 

LISA MADIGAN 
ATTORNEY GENERAL 
Matthew J. Dunn 
Gerald T. Karr 
James P. Gignac 
Assistant Attorneys General 
69 W. Washington St., 18th Floor 
Chicago, IL 60602 
(312) 814-0660 

FOR THE STATE OF MAINE 

JANET T. MILLS 
ATTORNEY GENERAL 
Gerald D. Reid 
Naturai Resources Division Chief 
6 State House Station 
Augusta, ME 04333 
(207) 626-8800 

FOR THE COMMONWEALTH OF 
MASSACHUSETTS 

MAURA HEALEY 
ATTORNEY GENERAL 
Melissa A. Hoffer 
Christophe Courchesne 
Assistant Attorneys General 
Environmental Protection Division 
One Ashburton Place, 18th Floor 
Boston, MA 02108 
(617) 963-2423 

9 

FOR THE STATE OF IOWA 

THOMAS J. MILLER 
ATTORNEY GENERAL 
Jacob Larson 
Assistant Attorney General 
Office of Iowa Attorney General 
Hoover State Office Building 
1305 E. Walnut Street, 2nd Floor 
Des Moines, Iowa 50319 
(515) 281-5341 

FOR THE STATE OF MARYLAND 

BRIAN E. FROSH 
ATTORNEY GENERAL 
Steven M. Sullivan 
Soiicitor Generai 
200 St. Paul Place, 20th Floor 
Baltimore, MD 21202 
(410) 576-6427 

FOR THE STATE OF MINNESOTA 

LORI SWANSON 
ATTORNEY GENERAL 
Karen D. 0 lson 
Deputy Attorney General 
11ax Kieley 
Assistant Attorney General 
445 Minnesota Street, Suite 900 
St. Paul, MN 55101-2127 
(651) 757-1244 

Attorneys for State of Minnesota, by 
and through the Minnesota Pollution 
Control Agency 
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FOR THE STATE OF NEW 
HAMPSHIRE3 

JOSEPH A. FOSTER 
ATTORNEY GENERAL 
K. Allen Brooks 
Senior Assistant Attorney General 
Chief, Environmental Bureau 
33 Capitol Street 
Concord, NH 03301 
(603) 271-3679 

FOR THE STATE OF OREGON 

ELLEN F. ROSENBLUM 
ATTORNEY GENERAL 
Paul Garrahan 
Attorney-in-Charge 
Natural Resources Section 
Oregon Department of Justice 
1162 Court Street NE 
Salem, OR 97301-4096 
(503) 947-4593 

FOR THE STATE OF NEW MEXICO 

HECTOR BALDERAS 
ATTORNEY GENERAL 
Joseph Yar 
Assistant Attorney General 
Office of the Attorney General 
408 Galisteo Street 
Villagra Building 
Santa Fe, NM 87501 
(505) 490-4060 

FOR THE STATE OF RHODE 
ISLAND 

PETER F. KILMARTIN 
ATTORNEY GENERAL 
Gregory S. Schuitz 
Special Assistant Attorney General 
Rhode Island Department of Attorney 
General 
150 South Main Street 
Providence, RI 02903 
(401) 274-4400 

3 The State ofNew Hampshire joins in the filing in Case No. 15-1363, but 
not in the filing in Case No. 17-1014. 
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FOR THE STATE OF VERMONT 

THOMAS J. DONOVAN, JR. 
ATTORNEY GENERAL 
Nicholas F. Persampieri 
Assistant Attorney General 
Office of the Attorney General 
109 State Street 
Montpelier, VT 05609-1001 
(802) 828-2359 

FOR THE STATE OF 
WASHINGTON 

ROBERT W. FERGUSON 
ATTORNEY GENERAL 
Katharine G. Shirey 
Assistant Attorney General 
Office of the Attorney General 
P.O. Box 40117 
Olympia, W A 98504-0117 
(360) 586-6769 
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FOR THE COMMONWEALTH OF 
VIRGINIA 

MARK HERRING 
ATTORNEY GENERAL 
John W. Daniel, II 
Deputy Attorney General 
Donald D. Anderson 
Sr. Asst. Attorney General and Chief 
Matthew L. Gooch 
Assistant Attorney General 
Environmental Section 
Office of the Attorney General 
900 East Main Street 
Richmond, VA 23219 
(804) 225-3193 

FOR THE DISTRICT OF 
COLUMBIA 

KARL A. RACINE 
ATTORNEY GENERAL 
James C. McKay, Jr. 
Senior Assistant Attorney General 
Office of the Attorney General 
441 Fourth Street, NW 
Suite 630 South 
Washington, DC 20001 
(202) 724-5690 
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FOR THE CITY OF NEW YORK 

ZACHARY W. CARTER 
CORPORATION COUNSEL 
Carrie Noteboom 
Senior Counsel 
New York City Law Department 
100 Church Street 
New York, NY 10007 
(212) 356-2319 

FOR BROW ARD COUNTY, 
FLORIDA 

JONI ARMSTRONG COFFEY 
COUNTY ATTORNEY 
Mark A. Journey 
Assistant County Attorney 
Broward County Attorney's Office 
155 S. Andrews Avenue, Room 423 
Fort Lauderdale, FL 33301 
(954) 357-7600 

FOR THE CITY OF PHILADELPHIA 

SOZI PEDRO TULANTE 
CITY SOLICITOR 
Scott J. Schwarz 
Patrick K. O'Neill 
Divisional Deputy City Solicitors 
The City of Philadelphia 
Law Department 
One Parkway Building 
1515 Arch Street, 16th Floor 
Philadelphia, P A 19102-1595 
(215) 685-6135 
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FOR THE CITY OF BOULDER 

TOM CARR 
CITY ATTORNEY 
Debra S. Kalish 
City Attorney's Office 
1777 Broadway, Second Floor 
Boulder, CO 80302 
(303) 441-3020 

FOR THE CITY OF CHICAGO 

EDWARD N. SISKEL 
Corporation Counsel 
BENNA RUTH SOLOMON 
Deputy Corporation Counsel 
30 N. LaSaHe Street, Suite 800 
Chicago, IL 60602 
(312) 744-7764 

FOR THE CITY OF SOUTH MIAMI 

THOMAS F. PEPE 
CITY ATTORNEY 
City of South Miami 
1450 11adruga "A~ venue, Ste 202 
Coral Gables, Florida 33146 
(305) 667-2564 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Opposition to Motion to Sever 

and Consolidate was filed on March 13, 2017 using the Court's CM/ECF system, 

and that, therefore, service was accomplished upon counsel of record by the 
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/s/ Brian Lusignan 
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ORAL ARGUMENT NOT YET SCHEDULED IN NO. 17-1014 
ORAL ARGUMENT HELD SEPTEMBER 27,2016 IN NO. 15-1363 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
NORTH DAKOTA ) 

) 
Pcth~~~ ) 

) 
v. ) 

) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

_____________________________ ) 
) 

WEST VIRGINIA ) 
) 

Pcth~oo~ ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, et al., ) 

) 
Respondents. ) 

_____________________________ ) 

No. 17-1014 and 
consolidated cases 

No. 15-1363 and 
consolidated cases 

NATIONAL ASSOCIATION OF HOME BUILDER'S MOTION TO 
SEVER AND CONSOLIDATE 

Petitioner National Association of Home Builders ("NAHB") respectfully 

moves the Court to (1) sever its petition for review in North Dakota v. EPA, No. 
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17-1014/ which challenges the final agency action of respondent United States 

Environmental Protection Agency ("EPA") entitled "Denial of Reconsideration 

and Administrative Stay of the Emission Guidelines for Greenhouse Gas Emissions 

and Compliance Times for Electric Utility Generating Units." 82 Fed. Reg. 4,864 

(Jan. 17, 2017) ("CPP Reconsideration Denial"); (2) consolidate that petition with 

NAHB's petition for review in West Virginia v. EPA, No. 15-1363,2 which 

challenges the final EPA rule entitled "Carbon Pollution Emission Guidelines for 

Existing Stationary Sources: Electric Utility Generating Units." 80 Fed. Reg. 

64,661 (October 23, 2015) ("CPP Final Rule"); and (3) order the parties in West 

Virginia v. EPA to submit a proposal to govern the scheduling of supplemental 

briefing in that case, if the Court does not hold that case in abeyance. 3 

In support of this motion, NAHB states as follows: 

1. NAHB' s challenge to the CPP Reconsideration Denial raises issues 

fundamental to the legality and scope of the CPP Final Rule. Consolidating 

1 In North Dakota v. EPA, NAHB is the petitioner in No. 17-1023. NAHB's petition was 
consolidated with lead case No. 17-1014, by the Court's order of January 25, 2017, ECF No. 
1657354. 

2 In West Virginia v. EPA, NAHB is the petitioner in No. 15-1379. NAHB's petition was 
consolidated with lead case No. 15-1363. 

3 On March 28, 2017, EPA filed a motion to hold West Virginia v. EPA and consolidated 
challenges in abeyance. This Court has not yet ruled on the motion. See Notice of Executive 
Order, EPA Review of Clean Power Plan and Forthcoming Rulemaking, and Motion to Hold 
Cases in Abeyance, No. 15-1363, ECF No. #1668274 (Mar. 28, 2017). NAHB does not oppose 
EPA's motion to hold West Virginia v. EPA and consolidated cases in abeyance. 

2 
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NAHB's challenge to the CPP Reconsideration Denial with its closely-related 

challenge to the CPP Final Rule would promote judicial efficiency and economy 

and avoid duplication of effort by the Court and the parties. This Court routinely 

consolidates challenges to an agency's denial of petitions for reconsideration of a 

rule with ongoing challenges to that same rule.4 

2. NAHB's challenge to the CPP Reconsideration Denial shares 

common issues with those raised by other petitioners seeking consolidation of their 

respective CPP Reconsideration Denial and CPP Final Rule challenges. 5 These 

shared issues include objections to EPA's failure to provide adequate notice of and 

opportunity to comment on elements of the CPP Final Rule that were not available 

for public comment because they were introduced only when the final rule was 

published ("Notice Issues"). Granting all pending motions to consolidate would 

promote judicial efficiency and economy and avoid having this Court hear shared 

issues in separate proceedings. 

3. ~J.LAJo.HB's ~Jotice Issues are of central relevance to the outcome of the 

CPP Final Rule. These Notice Issues are now indisputably ripe for judicial review 

4 See, e.g., Order, North Dakota v. EPA, No. 15-1381 (and consolidated cases), ECF No. 
1625550 (July 19, 2016); Order, United States Sugar Corporation v. EPA, No. 11-1108 (and 
consolidated cases), ECF No. 1436267 (May 15, 2013); Order, Coalition for Responsible 
Regulation, Inc., et al. v. EPA, No. 09-1322 (and consolidated cases), ECF No. 1277479 (Nov. 
15, 2010). 

5 See, e.g., Joint Motion to Sever and Consolidate by Utility Air Regulatory Group and the 
American Public Power Association ("UARG") and LG&E and KU Energy LLC ("LKE"), Nos. 
17-1014 and 15-1363, ECF No. 1663047 and ECF No. 1663046 (Feb. 24, 2017). 

3 
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in light of the CPP Reconsideration Denial. See Portland Cement Ass 'n. v. EPA, 

665 F.3d 177, 186 (D.C. Cir. 2011) (proceeding to the merits of petitioner's 

objection after determining that petitioner "is not jurisdictionally barred from 

petitioning EPA for reconsideration and that it may therefore seek review in this 

Court of EPA's denial"). Consolidating NAHB' s CPP Reconsideration Denial and 

CPP Final Rule challenges and ordering supplemental briefing in the CPP Final 

Rule challenges would avoid piecemeal review of the CPP Final Rule. 

For the foregoing reasons, NAHB respectfully requests that the Court grant 

this motion. 

March 31,2017 Respectfully submitted, 

Is/ Megan H. Berge 
Megan H. Berge 
Leslie Couvillion 
Baker Botts L.L.P. 
1299 Pennsylvania Ave., NW 
\Vashington, DC 20004 

4 

(202) 639-7700 
megan. berge@bakerbotts.com 
leslie. couvillion@bakerbotts. com 

Counsel for NAHB 
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Pursuant to Rules 27(d)(2) and 32(g) of the Federal Rules of Appellate 

Procedure and Circuit Rules 32(a)(1) and 32(e)(1), I hereby certify that the 

foregoing document contains 691 words, as counted by a word processing system 

that includes headings, footnotes, quotations, and citations in the count, and 

therefore is within the word limit set by the Court. 

March 31,2017 Is/ Megan H. Berge 
Megan H. Berge 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 31st day of March, 2017, I caused a copy of the 

foregoing to be served by the Court's CM/ECF System on all counsel of record in 

this matter who have registered with the CM/ECF System. 

Is/ Megan H. Berge 
Megan H. Berge 
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ORAL ARGUMENT NOT YET SCHEDULED IN NO. 17-1014 
ORAL ARGUMENT HELD SEPTEMBER 27,2016 IN NO. 15-1363 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
NORTH DAKOTA ) 

) 
Pdh~oo~ ) 

) 
v. ) 

) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

______________________________ ) 
) 

WEST VIRGINIA ) 
) 

Pdh~oo~ ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, et al., ) 

) 
Respondents. ) 

_____________________________ ) 

No. 17-1014 and 
consolidated cases 

No. 15-1363 and 
consolidated cases 

JOINT MOTION TO SEVER AND CONSOLIDATE 

Petitioners Entergy Corporation ("Entergy"), W estar Energy, Inc. 

("Westar"), and NorthWestern Corporation d/b/a NorthWestern Energy 

("NorthWestern Corporation") (together, "Movants") respectfully move the Court 

to (1) sever their respective petitions for review in North Dakota v. EPA, No. 17-
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1014,1 which challenge the final agency action of respondent United States 

Environmental Protection Agency ("EPA") entitled "Denial of Reconsideration 

and Administrative Stay of the Emission Guidelines for Greenhouse Gas Emissions 

and Compliance Times for Electric Utility Generating Units." 82 Fed. Reg. 4,864 

(Jan. 17, 2017) ("CPP Reconsideration Denial"); (2) consolidate those petitions 

with the Movants' respective petitions for review in West Virginia v. EPA, No. 15-

1363,2 which challenge the final EPA rule entitled "Carbon Pollution Emission 

Guidelines for Existing Stationary Sources: Electric Utility Generating Units." 80 

Fed. Reg. 64,661 (October 23, 2015) ("CPP Final Rule"); and (3) order the parties 

in West Virginia v. EPA to submit a proposal to govern the scheduling of 

supplemental briefing in that case, if the Court does not hold that case m 

abeyance. 3 

In support of this motion, Movants state as follows: 

1 In North Dakota v. EPA, Entergy is the petitioner in No. 17-1037. Westar is the petitioner in 
No. 17-1062. North Western Corporation is the petitioner in No. 17-1081. All three of these 
petitions were consolidated with lead case No. 17-1014, by the Court's orders of February 8, 
2017, ECF No. 1660036 (No. 17-1037); March 1, 2017, ECF No. 1663628 (No. 17-1062); and 
March 14,2017, ECF No. 1665869 (No. 17-1081). 

2 In West Virginia v. EPA, Entergy is the petitioner in No. 15-1413. Westar is the petitioner in 
No. 15-1377. NorthWestern Corporation is the petitioner in No. 15-1378. All three of these 
challenges were consolidated with lead case No. 15-1363. 

3 On March 28, 2017, EPA filed a motion to hold West Virginia v. EPA and consolidated 
challenges in abeyance. This Court has not yet ruled on the motion. See Notice of Executive 
Order, EPA Review of Clean Power Plan and Forthcoming Rulemaking, and Motion to Hold 
Cases in Abeyance, No. 15-1363, ECF No. #1668274 (Mar. 28, 2017). Movants do not oppose 
EPA's motion to hold West Virginia v. EPA and consolidated cases in abeyance. 

2 
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1. Movants' challenges to the CPP Reconsideration Denial raise issues 

fundamental to the legality and scope of the CPP Final Rule. Consolidating 

Movants' challenges to the CPP Reconsideration Denial with the closely-related 

challenges to the CPP Final Rule would promote judicial efficiency and economy 

and avoid duplication of effort by the Court and the parties. This Court routinely 

consolidates challenges to an agency's denial of petitions for reconsideration of a 

rule with ongoing challenges to that same rule.4 

2. Movants' challenges to the CPP Reconsideration Denial share 

common issues with those raised by other petitioners seeking consolidation of their 

respective CPP Reconsideration Denial and CPP Final Rule challenges.5 

Granting all pending motions to consolidate would promote judicial efficiency and 

economy and avoid having this Court hear shared issues in separate proceedings. 

3. In their challenges to the CPP Final Rule, Movants raised objections 

to EPA's failure to provide adequate notice of and opportunity to comment on 

elements of the CPP Final F'-ule that \:vere not available for public comment 

because they were introduced only when the final rule was published ("Notice 

4 See, e.g., Order, North Dakota v. EPA, No. 15-1381 (and consolidated cases), ECF No. 
1625550 (July 19, 2016); Order, United States Sugar Corporation v. EPA, No. 11-1108 (and 
consolidated cases), ECF No. 1436267 (May 15, 2013); Order, Coalition for Responsible 
Regulation, Inc., et al. v. EPA, No. 09-1322 (and consolidated cases), ECF No. 1277479 (Nov. 
15, 2010). 

5 See, e.g., Joint Motion to Sever and Consolidate by Utility Air Regulatory Group and the 
American Public Power Association ("UARG") and LG&E and KU Energy LLC ("LKE"), Nos. 
17-1014 and 15-1363, ECF No. 1663047 and ECF No. 1663046 (Feb. 24, 2017). 

3 
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Issues"). These Notice Issues are of central relevance to the outcome of the CPP 

Final Rule and are now indisputably ripe for judicial review in light of the CPP 

Reconsideration Denial. See Portland Cement Ass 'n. v. EPA, 665 F.3d 177, 186 

(D.C. Cir. 2011) (proceeding to the merits of petitioner's objection after 

determining that petitioner "is not jurisdictionally barred from petitioning EPA for 

reconsideration and that it may therefore seek review in this Court of EPA's 

denial"). Consolidating Movants' CPP Reconsideration Denial and CPP Final 

Rule challenges and ordering supplemental briefing in the CPP Final Rule 

challenges would avoid piecemeal review of the CPP Final Rule. 

For the foregoing reasons, Movants respectfully request that the Court grant 

this motion. 

March 31,2017 Respectfully submitted, 

Is/ William M. Bumpers 
William M. Bumpers 
Megan H. Berge 

4 

Leslie Couvillion 
Baker Botts L.L.P. 
1299 Pennsylvania Ave., NW 
Washington, DC 20004 
(202) 639-7700 
william.bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 
leslie. couvillion@bakerbotts. com 

Counsel for Entergy, Westar, and 
North Western Corporation 
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5 

Kelly McQueen 
Entergy Services, Inc. 
425 W. Capitol Ave., 27th Floor 
Little Rock, AR 72201 
(501) 377-5760 
kmcquel@entergy .com 

Counsel for Entergy 
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Pursuant to Rules 27(d)(2) and 32(g) of the Federal Rules of Appellate 

Procedure and Circuit Rules 32(a)(1) and 32(e)(1), I hereby certify that the 

foregoing document contains 760 words, as counted by a word processing system 

that includes headings, footnotes, quotations, and citations in the count, and 

therefore is within the word limit set by the Court. 

March 31,2017 Is/ Megan H. Berge 
Megan H. Berge 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 31st day of March, 2017, I caused a copy of the 

foregoing to be served by the Court's CM/ECF System on all counsel of record in 

this matter who have registered with the CM/ECF System. 

Is/ Megan H. Berge 
Megan H. Berge 
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ORAL ARGUMENT HELD ON SEPTEMBER 27,2016 IN NO. 15-1363 
ORAL ARGUMENT NOT YET SCHEDULED INNO. 17-1014 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
STATE OF WEST VIRGINIA, et al., ) 

) 
Petitioners, ) 

) 
v. ) 

) 
U.S. ENVIRONMENTAL ) 
PROTECTION AGENCY, et al., ) 

) 
Respondents. ) 

___________________________ ) 
) 

STATE OF NORTH DAKOTA, ) 
) 

Petitioner, ) 
) 

v. ) 
) 

U.S. ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

___________________________ ) 

No. 15-1363 
(and consolidated cases) 

No. 17-1014 
(and consolidated cases) 

RESPONDENT-INTERVENOR ENVIRONMENTAL AND PUBLIC 
HEALTH ORGANIZATIONS' OPPOSITION TO 

MOTION TO SEVER AND CONSOLIDATE 

Nearly a year and a half ago, the Environmental Protection Agency ("EPA") 

promulgated a final rule (the "Clean Power Plan" or "Plan") under the Clean Air 

Act to address the largest sources of carbon dioxide emissions that are driving 

1 
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dangerous climate change. This Court granted expedited consideration to the 

petitions for review of the Clean Power Plan, heard from hundreds of parties and 

amici, and held a nearly seven hour en bane oral argument over five months ago. 

Now, after full briefing and argument, and after months of judicial deliberation, a 

few of the challengers ask the Court for an extended delay to bring before the en 

bane panel run-of-the-mill issues raised in a separate case challenging a separate 

EPA decision to deny their administrative reconsideration petitions. 

This Court should reject this extremely inefficient proposal. The en bane 

court should decide the case that has been briefed and argued, including all issues 

properly brought in the petitions for review of the Plan. As the Court has routinely 

done, it should consider the challenges to EPA's decision regarding administrative 

reconsideration separately, and may wish to assign that case to a three-judge panel. 

BACKGROUND 

Immediately after EPA finalized the Clean Power Plan, petitioners filed 

legal challenges to, and requests for a judicial stay of, the Plan in West T7irginia ~). 

EPA, Nos. 15-1363, et al. (D.C. Cir.) (the "main case"). Various parties also filed 

petitions for administrative reconsideration with EPA. A panel of this Court 

unanimously denied the stay requests, and, notwithstanding the pending 

administrative reconsideration petitions, established an expedited briefing 

schedule. Order, No. 15-1363, ECF No. 1594951 (D.C. Cir. Jan. 16, 2016). 

2 
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After the Supreme Court stayed the Plan, West Virginia v. EPA, No. 15A773 

(U.S. Feb. 9, 2016), this Court continued to hear the main case on an expedited 

basis. More than 200 parties and hundreds of amici briefed the case throughout the 

Spring of 2016. The case was argued for a full day before the en bane Court on 

September 27, 2016. 

In January 2017, nearly four months after oral argument, EPA denied almost 

all of the administrative reconsideration petitions. 82 Fed. Reg. 4864 (Jan. 17, 

20 17). EPA explained that the petitions did not meet the Clean Air Act 

requirements for granting reconsideration because the petitioners had "adequate 

notice" of the relevant issues during the comment period on the Plan, and because 

they had failed to bring forth "new information or objections of central relevance" 

to the Plan. Basis for Denial at 4, Doc. ID EPA-HQ-OAR-2013-0602-37338 (Jan. 

11, 20 17). Shortly thereafter, a subset of the petitioners in the main case filed 

thirteen petitions for review of EPA's denial of the reconsideration petitions. 

]'forth Dakota v. EPA, Nos. 17-1014, et al. (D.C. Cir.) (the "reconsideration case"). 

On February 24, 2017, four reconsideration petitioners (Utility Air 

Regulatory Group, American Public Power Association, LG&E, and KU Energy 

LLC (collectively, the "UARG Movants")), asked this Court to sever their two 

petitions for review in the reconsideration case and consolidate them with the main 

case for supplemental briefing. See Joint Mot. to Sever & Consol., No. 15-1363, 

3 
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ECF No. 1663046 (D.C. Cir. Feb. 24, 2017). None of the parties to the eleven 

other petitions for review in the reconsideration case have sought such relief. 

ARGUMENT 

I. The Court Should Consider the Reconsideration Case Separately from 
the Main Case, as It Routinely Does. 

The challenges in the main case and the reconsideration case are distinct: 

they challenge different agency actions and are governed by different 

requirements. In the main case, petitioners may challenge the Clean Power Plan 

directly, but may not bring claims that are subject to the statutory bar in 42 U.S.C. 

§ 7607( d)(7)(B), which iimits judicial review of a rule to objections raised during 

the public comment period. See Portland Cement Ass 'n. v. EPA, 665 F .3d 177, 

185 (D.C. Cir. 2011). By contrast, in the reconsideration case, petitioners may 

bring certain claims subject to the statutory bar, but "cannot challenge the rule 

directly," and may instead seek "review of the Administrator's refusal" to grant 

reconsideration. Id.; see 42 U.S.C. § 7607(d)(7)(B) ("If the Administrator refuses 

to convene [a reconsideration] proceeding, such person may seek review of such 

refusal .... ") (emphasis added). Depending on factors such as the stage the 

litigation in the main case has reached, the timing of EPA's resolution of the 

reconsideration petitions, judicial economy, and prejudice to the parties, this Court 

sometimes considers direct petitions for review of a Clean Air Act rule and 

petitions for review of EPA's administrative reconsideration decision separately 

4 
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and sometimes consolidates them for briefing and argument. Either way, the 

separate petitions for review are distinct, as is the relief granted respecting the 

issues raised in each. See Portland Cement Ass 'n, 665 F.3d at 189, 194. 

The relief requested here-halting the Court's consideration months after 

oral argument to consolidate separate reconsideration challenges-appears to be 

unprecedented. We have found no case in which this Court, after setting a case for 

expedited adjudication, has reversed course after oral argument to take additional 

briefing on reconsideration claims, let alone only those of a small subset of 

challengers. The effect would be to delay the Court's resolution of the many issues 

properly presented and thoroughly briefed and argued before the en bane court. 

Keeping the merits case and reconsideration case on separate tracks is 

consistent with section 7 607 ( d)(7)(B) and past practice, and avoids delay in giving 

effect to the Clean Power Plan. The Clean Air Act delineates what issues may be 

decided in each case: In the main case argued last fall, the Court can adjudicate all 

claims that it determines \:vere properly brought in that case-i.e., those not subject 

to the judicial review bar in section 7607( d)(7)(B). Objections that could not have 

been raised during the comment period and that meet the other requirements of 

section 7607( d)(7)(B) can be heard in the reconsideration case. 

This Court frequently keeps challenges to Clean Air Act rules and those to 

the EPA's actions regarding reconsideration on separate review tracks. Doing so is 

5 
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routine when the main case is at an advanced stage of litigation. For example, in 

U.S. Sugar Corp. v. EPA, the parties briefed the main case while EPA underwent 

administrative reconsideration. See 80 Fed. Reg. 3090 (Jan. 21, 2015) (granting 

reconsideration on three issues); Nos. 11-1108 et al. (D.C. Cir. Feb. 11, 2015) 

(final briefs filed). EPA took final action on the reconsideration petitions, 80 Fed. 

Reg. 72790 (D.C. Cir. Nov. 20, 2015), shortly before the December 3, 2015, oral 

argument in the main case. The Court decided the case on July 29, 2016, see No. 

11-1108 (D.C. Cir.), keeping the reconsideration case on a separate track, see 

Sierra Club v. EPA, No. 16-1021 (D.C. Cir.). 

Likewise, in Delaware Department of Natural Resources v. EPA, the agency 

granted administrative reconsideration of three issues, and the Court severed those 

issues from the main case. See Order, No. 13-1093 (D.C. Cir. Aug. 2, 2013). 

Briefing on the other issues took place during the winter and spring of 2014. EPA 

took final action on reconsideration, declining to make any changes to the rule, in 

i~ .. ugust 2014. 79 Fed. Reg. 48072 (Aug. 15, 2014). The Court heard oral 

argument in the main case on September 26, 2014, and decided the case on May 1, 

2015. No. 13-1093 (D.C. Cir.). Meanwhile, the reconsideration case proceeded on 

a separate track. Conservation Law Found. v. EPA, No. 13-1233 (D.C. Cir.) 

(separate challenge to reconsideration decision). See also, e.g., EME Homer City 

Generation. v. EPA, 795 F.3d 118, 137 (D.C. Cir. 2015) (deciding merits of rule 
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notwithstanding pending administrative reconsideration petitions); Mexichem 

Specialty Resins v. EPA, 787 F.3d 544, 549 (D.C. Cir. 2015) (same); Uti!. Air 

Regulatory Grp. v. EPA, 744 F.3d 741, 743 (D.C. Cir. 2014) (same). 

The UARG Movants point to North Dakota v. EPA, No. 15-1381 (D.C. 

Cir.)-the challenge to EPA's carbon pollution standards for new power plants-

as an example of what they assert is the Court's "routine[]" practice. Mot. at 5-6. 

Yet there are crucial differences between the procedural posture of that case and 

the one at issue here. No party in North Dakota sought expedited consideration of 

the petitions for review of the underlying rule. Rather, with the assent of all 

parties, the Court consolidated the merits and reconsideration challenges before 

briefing had even begun. Order, No. 15-1381 (D.C. Cir. July 19, 2016) 

(consolidating merits and reconsideration cases); No. 15-1381 (D.C. Cir. Oct. 13, 

20 16) (opening brief filed). I Moreover, because there was no stay of the rule 

under review in that case, consolidation did not delay the effectiveness of the rule. 

Here, because of the stay, respondent-intervenors are prejudiced by any delay, as 

this Court's policies recognize. D.C. Circuit Handbook of Practice and Internal 

Procedures at 34 (recognizing that expedition may be important "to minimize 

I Likewise, in Portland Cement Association, discussed above, this Court 
consolidated the reconsideration case with the main case before the conclusion of 
briefing and on a schedule that would not necessitate delaying the argument. No. 
10-1358 (July 25, 2011) (granting motion to sever and consolidate, and for 
supplemental briefs and maintaining the preexisting oral argument date). 
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possible harm" where a stay is issued). Indeed, the Clean Air Act directs that the 

filing and consideration of administrative petitions for reconsideration "shall not 

postpone the effectiveness of the rule," 42 U.S.C. § 7607(d)(7)(B), but that is 

precisely what the U ARG Movants' proposal would do here. 2 

II. The UARG Movants' Proposal Is Extraordinarily Inefficient. 

It would not serve judicial economy for the en bane court to receive 

supplemental briefing on the reconsideration issues. The issues that formed the 

vast majority of briefing and argument in the main case relate to what the West 

Virginia petitioners themselves assured the Court were foundational, novel, and 

threshold issues of statutory interpretation and constitutional law. See Petitioners' 

Joint Mot. to Establish Briefing Format & Expedited Briefing Schedule, No. 15-

1363, ECF No. 1587531, at 3-4 (D.C. Cir. Dec. 8, 2015) (The "foundational legal 

2 The UARG Movants make the unsupported claim that the Supreme Court stay 
extends until after this Court "addresses and resolves all of the 'applicants' 
petitions for review' of the Rule that might be filed, including as-applied 
challenges to the Rule and post-comment period objections .. __ " Mot. at 6 
(emphasis added). While the Supreme Court will ultimately determine the bounds 
of its stay, the UARG Movants mischaracterize the plain language of the stay 
orders. The Supreme Court had before it only the petitions for review in the main 
case, and directed a stay pending resolution of those petitions ("applicants' 
petitions for review"), not any petition challenging agency actions related to the 
Clean Power Plan that might be filed in the future. Indeed, in granting North 
Dakota's solo stay application, the Court used the singular ''petition for review," 
making clear that the stay governs that petition. Order, North Dakota v. EPA, No. 
15A793 (Feb. 9, 2016) (emphasis added). It is unlikely the Court had jurisdiction 
to enter a stay that is broader than the petitions actually before it. See 5 U.S.C. 
§ 705 (court may enter stay "pending conclusion of the review proceedings"). 
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issues related to whether EPA has authority under the Clean Air Act ... to issue the 

Rule, and even if it does, whether Section Ill (d) ... authorizes a rule like this 

rule," are "central to the legal validity of the Rule."). 

In contrast, the notice-and-comment, as-applied, and related record issues 

the U ARG Movants raise in their petitions for review of the administrative 

reconsideration denials are run-of-the-mill administrative law challenges. 

Accordingly, the Court may wish to assign them to a three-judge panel for review, 

which would be more expeditious and less resource-intensive than en bane review. 

Not only do the UARG Movants ask this Court to interrupt its deliberations 

at an exceedingly late juncture, they ask the Court to do so in an extraordinarily 

inefficient manner. The UARG Movants make up only a small fraction of the 

petitioners in the reconsideration case, yet seek to sever and consolidate only their 

two petitions for review in the reconsideration case, despite the fact that other 

petitioners in the reconsideration case raised the same or similar issues in their 

administrative reconsideration petitions. Compare, e.g., Ui\:..RG's Rene\:ved 

Statement of Issues Item 2, No. 15-1370, ECF No. 1663048 (D.C. Cir. Feb. 24, 

2017) (attacking EPA's approach to calculating Building Block 3) with, e.g., State 

of West Virginia's Petition for Reconsid. at 2, Doc. ID EPA-HQ-OAR-2013-0602-
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37197 (Dec. 22, 2015) (same) and Southern Company's Petition for Reconsid. at 

15-18, Doc. ID EPA-HQ-OAR-2013-0602-37233 (Dec. 22, 2015) (same). 3 

Moreover, LG&E and KU Energy LLC's "renewed" statement of issues 

requests that their challenges to aspects of the Clean Power Plan be severed only as 

applied to their facilities in Kentucky. See LG&E and KU Energy LLC Statement 

of Issues Items 1-3, No. 15-1418, ECF No. 1663049 (D.C. Cir. Feb. 24, 2017). 

Accordingly, were the Court to grant the UARG Movants' motion and consider 

their issues en bane, other petitioners may seek to raise the same or similar issues 

in the reconsideration case, inviting highly inefficient duplicative proceedings. 

By keeping the main and reconsideration cases separate, the Court can 

expeditiously resolve all the issues properly before the en bane court, including the 

threshold legal issues that were the core subject of the massive and resource-

intensive en bane review process. The en bane court can decline to decide any 

issues that, under section 7607( d)(7)(B), were not properly brought in the main 

case, see Portland Cement ~4ss 'n, 665 F .3d at 185. The Court can resolve those 

issues, which are logically and legally distinct, in the proper forum-the challenge 

to EPA's denial of reconsideration, see id. at 185-86, 189, 194. 

CONCLUSION 

This Court should deny the UARG Movants' motion. 

3 Every issue in UARG Movants' "renewed" statements of issues was also raised 
in at least one non-moving petitioner's administrative reconsideration petition. 
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Respectfully submitted, 

Sean H. Donahue 
Sean H. Donahue 
Susannah L. Weaver 
Donahue & Goldberg, LLP 
1111 14th Street, N.W., Suite 510A 
Washington, D.C. 20005 
(202) 277-7085 
sean@donahuegoldberg.com 
Counsel for Environmental Defense 
Fund 

Tomas Carbonell 
Vickie Patton 
Martha Roberts 
Benjamin Levitan 
Environmental Defense Fund 
1875 Conn. Avenue, N.W. Ste. 600 
Washington, D.C. 20009 
(202) 572-3610 
Counsel for Environmental Defense 
Fund 

Ann Brewster Weeks 
James P. Duffy 
Clean Air Task Force 
18 Tremont Street, Suite 530 
Boston, 11i~ .. 02108 
(617) 624-0234, ext. 156 
Counsel for American Lung 
Association, Clean Air Council, 
Clean Wisconsin, Conservation Law 
Foundation, and The Ohio 
Environmental Council 

David Doniger 
Benjamin Longstreth 
Melissa J. Lynch 
Natural Resources Defense Council 
1152 15th Street, N.W., Suite 300 
Washington, D.C. 20005 
(202) 513-6256 
Counsel for Natural Resources 
Defense Council 
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Joanne Spalding 
Andres Restrepo 
Alejandra Nufiez 
The Sierra Club 
2101 Webster Street, Suite 1300 
Oakland, CA 94612 
(415) 977-5725 
Counsel for Sierra Club 

Howard I. Fox 
DavidS. Baron 
Timothy D. Ballo 
Earth justice 
1625 Massachusetts Avenue, N.W., 
Suite 702 
\Vashington, D.C. 20036 
(202) 667-4500 
Counsel for Sierra Club 
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Vera P. Pardee 
Kevin P. Bundy 
Center for Biological Diversity 
1212 Broadway, Suite 800 
Oakland, CA 94612 
(415) 632-5317 
Counsel for Center for Biological 
Diversity 

William V. DePaulo 
122 N Court Street, Suite 300 
Lewisburg, WV 24901 
(304) 342-5588 
Counsel for West Virginia Highlands 
Conservancy, Ohio Valley 
Environmental Coalition, Coal River 
Mountain Watch, Kanawha Forest 
Coalition, Man Valley Clean Air 
Coalition, and Keepers of the 
Mountains Foundation 
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CERTIFICATE OF SERVICE 

I certify that on March 2, 2017, I filed the foregoing response by means of 

the Court's CM/ECF system, which will serve electronic copies upon all registered 

counsel. 

/s/ Sean H. Donahue 
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ORAL ARGUMENT NOT YET SCHEDULED IN NO. 17-1014 
ORAL ARGUMENT HELD SEPTEMBER 27, 2016 IN NO. 15-1363 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF NORTH DAKOTA, ET AL., ) 
) 

Petitioners, ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ET AL., ) 

) 
Respondents. ) 

) 

------------------------------~) 
) 

STATE OF WEST VIRGINIA, ET AL., ) 
) 

Petitioners, ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ET AL., ) 

) 
Respondents. ) 

------------------------------~) 

No. 17-1014 (and consolidated 
cases) 

No. 15-1363 (and consolidated 
cases) 

NORTH DAKOTA'S MOTION TO SEVER AND CONSOLIDATE 

Subject to the outcome of the motions to hold the above cases in abeyance 

filed by Respondents, the State of North Dakota respectfully moves the Court: 1) 

to sever its petition for review in State of North Dakota, et al. v. EPA, No. 17-1014 
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(North Dakota v. EPA), which involves post-comment period objections to EPA's 

final rule addressing carbon dioxide emissions from existing electric generating 

units (the "Rule"), which objections are now ripe for judicial review because the 

U.S. Environmental Protection Agency ("EPA" of the "agency") denied North 

Dakota's petition for administrative reconsideration presenting those objections; 2) 

consolidate that petition for review with North Dakota's petition for review in 

State of West Virginia et al.v. EPA, No. 15-1363 (West Virginia v. EPA); 1 and 3) 

issue an order directing the parties in West Virginia v. EPA to submit a proposal to 

govern the scheduling of supplemental briefing of the newly-ripened objections to 

the Rule. These now-ripened challenges to the Rule must be resolved in order to 

dispose of the petitions for review of the Rule that are currently pending before the 

Court in West Virginia v. EPA. 

This motion and the relief requested are substantially identical to the 

motions filed and relief sought by several other petitioners, who are facing the 

same circumstance of post-comment period challenges to the F'-ule being ne\:vly-

ripened by EPA's denial of their petitions for administrative reconsideration. See 

Joint Motion to Sever and Consolidate, Nos. 17-1014 & 15-1363 (Feb. 24, 2017); 

Joint Motion to Sever and Consolidate, Nos. 17-1014 & 15-1363 (Mar. 31, 2017). 

In support of this motion, North Dakota states as follows: 

1 North Dakota is petitioner in No. 15-1380, which is consolidated with lead case 
West Virginia v. EPA, No. 15-1363. 
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1. EPA took final action promulgating the Rule on October 23, 2015. 80 

Fed. Reg. 64,662 (Oct. 23, 2015). Thirty-nine separate petitions seeking review of 

the Rule were filed in this Court. All of the petitions were subsequently 

consolidated under lead docket State of West Virginia v. EPA, No. 15-1363. The 

case was briefed on an expedited schedule, and oral argument was held before this 

Court, sitting en bane, on September 27, 2015. A decision in the case is pending. 

2. While litigation in State of West Virginia v. EPA was proceeding in 

this Court, EPA received administrative petitions for reconsideration of various 

aspects of the Rule from North Dakota and 37 other parties. North Dakota's 

petition set forth several objections to the Rule, all of which stemmed from EPA's 

having failed to provide notice and an opportunity to comment on elements of the 

Rule that were introduced only upon its final promulgation. For example, the final 

Rule mandated a carbon dioxide emissions limit for North Dakota that is four times 

more stringent than the reductions EPA outlined in its proposed rule. 

3. The .LA~gency had argued in its briefing in the State of West Virginia l'. 

EPA litigation that such notice-and-comment objections were not ripe for 

resolution by this Court in that case because of the pending motion to reconsider. 

At oral argument, several members of the en bane Court also voiced concerns 

about the appropriateness of the Court's addressing in that litigation objections that 
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were pending before the Agency in administrative petitions for reconsideration and 

subject to section 307(d)(7)(B) of the Clean Air Act. 

4. On January 12,2017, EPA informed this Court that the Agency had 

taken final action denying all the pending petitions for reconsideration. 2 Numerous 

petitions were filed in this Court, prior to the statutory deadline of March 20, 2017, 

seeking review of EPA's final action denying the administrative petitions for 

reconsideration. Those petitions have been consolidated under the lead docket 

State of North Dakota v. EPA, No. 17-1014, which was filed on January 17, 2017. 

5. In the situation presented here, where the original petitions 

challenging a final EPA rule are still pending before the Court, petitions seeking 

review of the Agency's denial of reconsideration are routinely consolidated with 

those original petitions. For instance, this Court recently did so in State of North 

Dakota v. EPA, No. 15-1381, a case challenging EPA's final rule establishing new 

source performance standards for greenhouse gas emissions from new, modified, 

and reconstructed electric utility steam generating units. See Petitioners and 

Petitioner-Intervenors' Unopposed Motion to Consolidate, No. 15-1381, ECF No. 

1624282 (July 12, 2016); Order, ECF No. 1625550 (July 19, 2016) (consolidating 

2 See Letter from E. Hostetler, U.S. Dept. of Justice, toM. Langer, Clerk (Jan. 12, 
2017); see also 82 Fed. Reg. 4864 (Jan. 17, 2017) (EPA "received 38 petitions for 
reconsideration" of the Rule, and is "providing notice that it denied those petitions 
for reconsideration except to the extent they raise topics concerning biomass and 
waste-to-energy," and it is "deferring action on the petitions to the extent they 
raised those topics."). 

4 

ED_0011318_00011252-00004 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

petitions to review EPA's denial of administrative reconsideration petitions with 

ongoing case). The Court has long taken this approach. See, e.g., Sierra Club v. 

Castle, 657 F.2d 298 (D.C. Cir. 1981). In such circumstances, a petitioner may 

both ( 1) challenge EPA's failure to grant the request for administrative 

reconsideration; and (2) challenge the final rule itself, based on an objection to the 

rule that ripened as a result of the denial of administrative reconsideration. 

6. Importantly, the issues for which North Dakota seek severance, 

consolidation, and supplemental briefing in West Virginia involve objections to the 

Rule itself, not only objections to EPA's denial of reconsideration. The Clean Air 

Act's limits on review of post-comment period objections are not jurisdictional 

and, in any event, cease upon EPA's denial of a reconsideration request. See Uti!. 

Air Regulatory Grp. v. EPA, 744 F.3d 741, 751 (D.C. Cir. 2014) (Kavanaugh, J., 

concurring). Because EPA denied North Dakota's reconsideration petition before 

this Court's disposition of the West Virginia v. EPA petitions for review, North 

Dakota's post-comment period objections became justiciable under its petition in 

West Virginia when notice of the denial was published in the Federal Register on 

January 17, 2017. 82 Fed. Reg. 4864 (January 17, 2017). Now all ofNorth 

Dakota's objections to the Rule- those already briefed and those now indisputably 

ripened- must be resolved in order to dispose of North Dakota's petition for 

review in West Virginia. See, e.g., Appalachian Power Co. v. EPA, 135 F.3d 791, 
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818 (D.C. Cir. 1998) (court addressing ripened objections after determining 

administrative procedures were exhausted); Mexichem Specialty Resins, Inc. v. 

EPA, 787 F.3d 544, 553 (D.C. Cir. 2015); Portland Cement, 665 F.3d at 186. If 

this motion to sever and consolidate is granted, North Dakota's petition for review 

in North Dakota et al. v. EPA will remain pending to challenge EPA's denial of 

North Dakota's petition for administrative reconsideration. 

7. EPA's denial of the numerous petitions seeking administrative 

reconsideration of the Rule was accompanied by a 257-page, single-spaced Basis 

for Denial of Petitions to Reconsider and 140 pages of appendices (Denial 

Decision). 3 That Denial Decision, which addressed North Dakota's 

reconsideration petition at length, ripened the objections raised in North Dakota's 

reconsideration petition and requires supplemental briefing focused on both the 

rulemaking record and on the new reconsideration denial record. See, e.g., Sierra 

Club v. Castle, 657 F.2d 298,361,365, 366,371-72 (D.C. Cir. 1981) (citing the 

original rulemaking record ( 44 Fed. F'-eg. at 33,592) and the reconsideration record 

( 45 Fed. Reg. at 8225) in resolving objections to final rule). 

8. In its 257 -page, single-spaced Basis for Denial of Reconsideration 

Petitions document, EPA offers extensive new arguments and authorities regarding 

3 EPA, Clean Power Plan Petitions for Reconsideration January 2017, 
https://www.epa.gov/cleanpowerplan/clean-power-plan-petitions-reconsideration
january-2017. 
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the notice-and-comment issues raised by North Dakota in its West Virginia 

petitions. See, e.g., EPA, Basis for Denial of Petitions to Reconsider and Petitions 

to Stay the CAA section 111 (d) Emission Guidelines for Greenhouse Gas 

Emissions and Compliance Times for Electric Utility Generating Units, EPA-HQ

OAR-2013-0602-37338 (Jan. 11, 2017) at 48-53, 82-88. Fundamental fairness 

requires supplemental briefing on these issues now, in light of these new 

arguments and authorities, in order to determine the Rule's validity. The notice

and-comment objections are now indisputably ripe and, if North Dakota's 

arguments are accepted, would require vacatur of the Rule. 

9. On February 9, 2016, the U.S. Supreme Court issued orders staying 

the Rule in response to stay applications filed by several parties, including one 

filed by North Dakota. The orders state that the Rule is "stayed pending 

disposition of the applicants' petitions for review in the United States Court of 

Appeals for the District of Columbia Circuit and disposition of the applicants' 

petition for \:vrit of certiorari, if such \:vrit is sought." See, e.g., J_l\lorth Da,"ota l'. 

EPA, 136 S.Ct. 999 (Mem. 2016). The Supreme Court order anticipates that this 

Court would address and resolve all of the "applicants' petitions for review" of the 

Rule that might be filed, including post-comment period objections that are ripened 

as a result of requests for reconsideration being denied. See id. Moreover, the 

Supreme Court's stay of the Rule contemplates "disposition of' the West Virginia 
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petitions for review. Disposition of the West Virginia petitions requires this Court 

to resolve whether any ripened objection to the Rule justifies granting any or all of 

the petitions for review. 

10. On March 28, 2017, in both West Virginia v. EPA and North Dakota 

v. EPA, Respondents filed a Notice of Executive Order, EPA Review of Clean 

Power Plan and Forthcoming Rulemaking, and Motion to Hold Case in Abeyance. 

Those abeyance motions request the Court to hold both cases in abeyance pending 

action by EPA to review the Rules at issue and initiate rulemaking proceedings to 

potentially revise or rescind the Rules. On March 30, 2017, Petitioners and 

Petitioner-Interveners in North Dakota v. EPA filed a response supporting 

Respondents' motion to hold that case in abeyance, which North Dakota joined and 

supports, and on April6,2017, Petitioners and Petitioner-Interveners in West 

Virginia v. EPA filed a response supporting Respondents' motion to hold that case 

in abeyance, which North Dakota also joined and supports. If the Court grants the 

abeyance motion in West Virginia l'. EP~4 (or in both cases), the Court need not 

address this motion until the abeyance( s) terminate or the case( s) are dismissed. 4 

4 Because North Dakota supports the abeyance motions and in order to avoid any 
conflict between that position and this motion, North Dakota deferred filing this 
motion until promptly after the filing of both responses to the abeyance motions 
noted in this paragraph of text, which North Dakota joined. North Dakota is 
mindful of the deadlines established in North Dakota v. EPA by this Court's orders 
of January 25 and February 24, 2017. Although North Dakota does not believe 
this motion is a "procedural motion" covered by those orders, to the extent there 
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11. North Dakota respectfully requests that, subject to the outcome of the 

abeyance motions and upon granting this motion, the Court issue an order in West 

Virginia v. EPA, directing the parties to submit proposals (to include briefing 

format and schedule) to govern the supplemental briefing of the now-ripened 

issues identified in North Dakota's reconsideration petition to EPA. For the 

foregoing reasons, North Dakota respectfully requests that the Court grant this 

motion. 

may be disagreement about that North Dakota respectfully requests leave to file 
this motion at this time. 

9 

ED_0011318_00011252-00009 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Dated: April 7, 2017 Respectfully submitted, 

STATE OF NORTH DAKOTA 
WAYNE STENEHJEM 
ATTORNEY GENERAL 

s/ Paul M. Seby 
Paul M. Seby 
Special Assistant Attorney General 
Jerry Stouck 
Special Assistant Attorney General 
Greenberg Traurig, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Telephone: (303) 572-6584 
Fax: (720) 904-6151 
sebyp@gtlaw .com 
stouckj@gtlaw.com 

Margaret 0 lson 
Assistant Attorney General 
North Dakota Attorney General's Office 
600 E. Boulevard Avenue #125 
Bismarck, ND 58505 
Telephone: (701) 328-3640 
Email: ndag@nd.gov 

maiolson@nd.gov 

Counsel for Petitioner State of North 
Dakota 
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CERTIFICATE OF SERVICE 

I hereby certify that on this day, April 7, 2017, I filed the above document 

using the ECF system, which will automatically generate and send service to all 

registered attorneys participating in this case. 

s/ Paul M. Seby 
PaulM. Seby 
Special Assistant Attorney General 
State of North Dakota 
Counsel for Petitioner State of North 
Dakota 
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To: 
Cc: 
From: 
Sent: 

Jordan, Scott[ Jordan .Scott@epa.gov] 
Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Graham, Cheryl 
Tue 3/14/2017 4:32:27 PM 

Subject: 
17-1081 

FW: NorthWestern Corporation v. EPA "Petition for Review" (EPA-82FR4864), US APP CADC 

From: Turley, Jennifer 
Sent: Tuesday, March 14, 2017 11:21 AM 
To: Doster, Brian <Doster.Brian@epa.gov>; Graham, Cheryl <Graham.Cheryl@epa.gov>; Lee, 
Michaei <iee.michaeig@epa.gov>; Rodman, Sonja <Rodman.Sonja@epa.gov>; Schmidt, Lorie 
<Schmidt.Lorie@epa.gov>; Zenick, Elliott <Zenick.Elliott@epa.gov>; Orlin, David 
<Orlin.David@epa.gov>; Smith, Kristi <Smith.Kristi@epa.gov>; Srinivasan, Gautam 
<Srinivasan.Gautam@epa.gov> 
Subject: NorthWestern Corporation v. EPA "Petition for Review" (EPA-82FR4864), US APP 
CADC 17-1081 
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To: Pruitt, Scott[Pruitt.Scott@epa.gov]; Jordan, Scott[Jordan.Scott@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; eric.hostetler@usdoj.gov[eric.hostetler@usdoj.gov]; 
norman. rave@usdoj .gov[ norman .rave@usdoj .gov] 
Cc: megan.berge@bakerbotts.com[megan.berge@bakerbotts.com] 
From: Leslie.Couvillion@BakerBotts.com 
Sent: Mon 3/13/2017 7:24:27 PM 
Subject: NorthWestern Energy's Petition for Review of EPA's Denial of Petitions for Reconsideration of 
the Clean Power Plan 

Dear Administrator Pruitt and Counsel, 

Pursuant to agreement with EPA's counsel, we are hereby serving on behalf of NorthWestern 
Corporation, d/b/a NorthWestern Energy, a copy of a petition for review of an EPA final action 
filed today, March 13, 2017, in the U.S. Court of Appeals for the District of Columbia Circuit. 
NorthWestern seeks review of the final rule entitled "Denial of Reconsideration and 
Administrative Stay of the Emission Guidelines for Greenhouse Gas Emissions and Compliance 
Times for Electric Utility Generating Units." 82 Fed. Reg. 4,864 (Jan. 17, 2017). 

Respectfully, 

Leslie 

Leslie Couvillion 

Associate 

T +1.202.639.7829 

F +1.202.585.4099 

M +1.202.258.3683 
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1299 Pennsylvania Ave., NW 

Washington, DC 20004 

USA 
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To: Graham, Cheryi[Graham.Cheryl@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Hoffman, Howard[hoffman.howard@epa.gov]; Schmidt, 
Lorie[Schmidt.Lorie@epa.gov] 
From: Jordan, Scott 
Sent: Mon 2/27/2017 2:05:07 PM 
Subject: RE: 02/27/17 Reg Review Agenda Updates- Additional Petitions on the CPP Reconsideration 
Denial 

Cheryl-

Here are three more petitions challenging the CPP Reconsideration Denial: 

CPP RECONSIDERATION LITIGATION- Petition for review of EPA's final action denying petitions for 
reconsideration of Clean Power Plan, entitled, "Denial of Reconsideration and Administrative Stay of the 
Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for Electric Utility 
Generating" at 82 Fed. Reg. 4864 
-National Mining Association, No. 17-1061 (D.C. Cir.) 
- Newmont Nevada Energy Investment LLC and Newmont USA Limited, No. 17-1063 (D.C. Cir.) 

- Westar Energy, Inc. No. xxxxx (D.C. Cir.) 

Scott Jordan 
Air and Radiation Law Office 
Office of General Counsel 
202-564-7508 

-----Original Message----
From: Graham, Cheryl 
Sent: Monday, February 27, 2017 7:17AM 
To: OGC ARLO <OGC_ARLO@epa.gov> 
Subject: 02/27/17 Reg Review Agenda Updates 

Attached is the strikeout version of the reg agenda, if you have any additions/deletions please let me 
know by 11:00 today. Reg Review is scheduled for today (2/27) at 2:30pm in room 4045. 

Thank you 

Cheryl R. Graham 
OGC/ARLO 
(202) 564-54 73 

ED_0011318_00011198-00001 
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To: Pruitt, Scott[Pruitt.Scott@epa.gov]; Jordan, Scott[Jordan.Scott@epa.gov]; Hoffman, 
Howard[hoffman.howard@epa.gov]; eric.hostetler@usdoj.gov[eric.hostetler@usdoj.gov]; 
norman. rave@usdoj .gov[ norman .rave@usdoj .gov] 
Cc: meg an. berge@bakerbotts. com[ meg an. berge@bakerbotts .com] 
From: Leslie.Couvillion@BakerBotts.com 
Sent: Fri 2/24/2017 4:59:50 PM 
Subject: Westar Energy Inc.'s Petition for Review of EPA's Denial of Petitions for Reconsideration of the 
Clean Power Plan 

Dear Administrator Pruitt and Counsel, 

Pursuant to agreement with EPA's counsel, we are hereby serving on behalf of W estar Energy, 
Inc. ("Westar") a copy of a petition for review of an EPA final action filed today, February 24, 
2017, in the U.S. Court of Appeals for the District of Columbia Circuit. Westar seeks review of 
the final rule entitled "Denial of Reconsideration and Administrative Stay of the Em iss ion 
Guidelines for Greenhouse Gas Em iss ions and Compliance Times for Electric Utility Generating 
Units." 82 Fed. Reg. 4,864 (Jan. 17, 2017). 

Respectfully, 

Leslie 

Leslie Couvillion 

Associate 

T +1.202.639.7829 

F +1.202.585.4099 

M +1.202.258.3683 
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NATIONAL MINING 

v. 

UN1TED STATES 
PROTECTION 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PETITION FOR REVIEW 

17-1061 

Pursuant to Rule 15(a) of the Federal n.u • ...., .... of Appellate Procedure, Clean 

Air Act Section 307(b )(1 ), '-"•'-'·'-'· § 7607(b)(l), and 5 U.S.C. § 702, the 

final agency action of the United States Environmental Protection Agency 

published in the Federal Register at 82 Fed. Reg. 4864 1 1 titled 

"Denial of Reconsideration the Emission Guidelines 

Compliance Times for Electric Utility 

" 
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1 

202.274.2998 telephone 
202.654.5611 facsimile 
peter.glaser@troutmansanders.com 

Carroll W. McGuffey III 
M. Buck Dixon 
Troutman Sanders LLP 
600 Peachtree Street N.E., Suite 5200 
Atlanta, GA 30308 
404.885.3698 telephone 
404.962.6808 facsimile 
mack.mcguffey@troutmansanders.com 
buck.dixon@troutmansanders.com 

2 
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l4 
IN THE UNITED 

RECEIVED FOR THE 

NATIONAL ) 
) 
) 
) 

17-1061 V. ) 
) 
) 
) 
) 

Respondent. ) 

RULE 26.1 DISCLOSURE STATEMENT OF THE 
NATIONAL MINING ASSOCIATION 

Pursuant to Rule 26.1 of the 

Circuit Rule 1, 

non-profit, incorporated national trade association whose members include the 

supplies; 

securities to the public, although NMA's individual members have so. 

ED _00 11318 _000 11199-00003 
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1 

202.654.5611 facsimile 
peter.glaser@troutmansanders.com 

Carroll W. McGuffey III 
M. Buck Dixon 
Troutman Sanders LLP 
600 Peachtree Street N.E., Suite 5200 
Atlanta, GA 30308 
404.885.3698 telephone 
404.962.6808 facsimile 
mack.mcguffey@troutmansanders.com 
buck.dixon@troutmansanders.com 

2 
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Dated: January 10, 2017. 
A.M. Nichols, 

General's Corps, U.S. 1vuvv.r"u"'u"H"'''·"''" 
Liaison Officer. 
[FR Doc. 2017-QO!l12 Filed 1-13-17; 8:45 aml 
!liLUNG CODE 3810-FF-1' 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Notice of Availability of Government
Owned Inventions; Available for 

AGENCY: Department of the Navy, DoD. 

ACTION: Notice. 

SUMMARY: The inventions listed below 
are to the United States 
GoveJ:nn1ertt, as represented by the 
Secretary Navy and are available 
for domestic and foreign licensing by 
the Department of the Navy. 

The following patents are available for 
licensing: Patent No. 9,536,620 (Navy 
Case No. 200321): METHOD AND 
SYSTEM FOR IMPROVING THE 
RADIATION TOLERANCE OF 
FLOATING GATE MEMORIES// and 
Patent No. 9,535,562 (Navy Case No. 
101979): COGNITIVE LOAD 
REDUCTION AND FIELD OF VIEW 
ENHANCING STANDARDIZED 
GR.f\PHICAL USER INTERFACE (GUI) 
OVERLAY GENERATING SYSTEM OR 
SYSTEMS THAT INCLUDE ELEMENTS 
THAT CORRELATE VARIOUS DEVICE, 
EVENT, OR OPERATION INPUTS 
WITH COMMON GUI OVERLAY 
GENERATION MODULES AND GROUP 
RELATED GUI ELEMENTS ACROSS 
OVERLAYS ALONG WITH 
AS SOCIA TED METHODS. 

ADDRESSES: Requests for copies of the 
patents cited should be directed to 
Naval Surface Warfare Center, Crane 
Div, Code OOL, Bldg 2, 300 Highway 
361, Crane, IN 47522-5001. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Christopher Monsey, Naval Surface 
Warfare Center, Crane Div, Code OOL, 
Bldg 2, 300 Highway 361, Crane, IN 
47szz-soo1,En1rui 
Christopher.Monsey@navy.mil. 

Authority: 35 U.S.C. 207, 37 CFR part 404. 

Dated: January 10, 2017. 
A.M. Nichols, 
Lieutenant Commander, fudge Advocate 
General's Corps, U.S. Navy, Federal Register 
Liaison Officer. 
[FR Doc. 2017-D0813 Filed 1-13-17; 8:45 am] 

BILLING CODE 381 0-FF-P 

DEPARTMENT OF ENERGY 

Advisory Committee 

AGENCY: Office of Nuclear 

meeting. 

SUMMARY: This notice announces a 
mE;eting of the Nuclear 
ConiliDittee (NEAC). 
Committee Act (Pub. L. 94-463, 86 
770) requires that public notice of these 
meetings be announced in the Federal 

DATE: Thursday, J;'.,},n'""''16, 2017. 
TIME: 4:00 p.:m.-5:00 p.m. 
ADDRESSES: The public teleconference 
will be held by teleconference only. The 
teleconference number is: (267) 930-
4000; participation code: 580-52Q-181. 
FOR FURTHER INFORMATION CONTACT: Bob 
Rova, Designated Federal Officer, U.S. 
Department of Energy, 19901 
Germantown Rd, Germantown, MD 
20874; telephone (301) 903-9096; email 
robert.rova@nuclear.energy.gov. 
SUPPLEMENTARY INFORMATION: 

Background: The Nuclear Energy 
Advisory Committee ll'dJI:!..nL.I. formerly 
the Nuclear 
Committee l!~'::u""''-''1. was establ.ish,ed 
1998 by the Department of Energy 
(DOE) to adv-ice on complex 
scien'tific, technical, and policy issues 
that arise the planning, managing, 
and implementation of DOE's civilian 
nuclear energy research programs. The 
committee is con1posed of 19 
individuals of diverse backgrounds 
selected for their technical expertise and 
experience, established records of 
distinguished professional service, and 
their knowledge of issues that pertain to 
nuclear energy. 

Purpose of the Meeting: Discussion 
and approval of the NEAC 
"Assessment of Missions 
Require.me:nts for a r~ew U.S~ Test 
Reactor". 

Tentative Agenda: Discussion and 
approval of report. 

Public Participation: Individuals and 
representatives of organizations are 
invited to listen to the meeting on 
February, 16, 2017. The draft report is 
posted on NEAC's Web site: https:/1 
energy.gov/ne/services/nuclear-energy
advisory-committee. Comments on the 
report can be sent to: NEAC@ 
nuclear.energy.gov. Comments are due 
by Tuesday, January 31, 2017. 

Minutes: The minutes of the n1eeting 
will be available by contacting Mr. Rova 
at the address above or on the 
Departrae11t of Energy, Office of Nuclear 
Energy Web site at http://energy.gov/ne/ 
services/nuclear-energy-advisory
committee. 

17, 2017 /Notices 

Issued in Washington, DC, on January 11, 
2017. 

La Tanya R. Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2017-00865 Filed 1-13-17; 8:45 a.'ll] 

BILLING CODE 645!1-1!1-P 

ENVIRONMENTAl PROTECTION 
AGENCY 

Denial of Reconsideration and 
Administrative Stay of the Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of final action denying 
petitions for reconsideration and 
petitions for administrative stay. 

SUMMARY: The U.S. Environmental 
Protection received 38 
peititil)ns for of the final 

Pollution Ern.ission Guidelines 
for Existing Stationary Sources: Electric 
Utility Generating Units, published in 
the Federal Register on October 23, 
2015. The agency is notice 
that it denied the for 
reconsideration except to the extent 
they raise topics concerning bion1ass 
a..Tid waste-to-energy, and it is deferring 
action on the petitions to the extent they 
raised those topics. The EPA also 
received 22 petitions for an 
administrative stay of this rule. The 
agency is providing notice that it denied 
these petitions. The basis for the EPA's 
actions is set out fullv in letters sent to 
the petitioners and a "separate 
memorandum available in the 
rulemaking docket. 
DATES: The EPA took final action to 
deny the petitions for reconsideration 
except to the extent they rrused certain 
topics, and to deny petitions for an 
administrative stay, on January 11, 
2017. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Goffman, Office of Air and 
Radiation (6101A}, U.S. EPA, 1200 
Pennsylvania Avenue NW., Washington, 
DC 20460; telephone number (202)564-
7400, facsimile number 564-1408; 
en1ail address: Ca.rb(m})oJjiutJ;onln}JUi® 
epa.gov. 
SUPPi.EMENTARY INFORMATION: 

I. Where can I get a copy ofthis 
document and other related 
information? 

A copy of this Federal Register 
notice, the petitions for reconsideration, 
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the petiitimas 
the 
petitions, and 
memorandum de:scribing the full basis 
for those actions v11ill be available in the 
rulemaki:ng docket (Docket ill EP A-HQ
O~A~-2013-0502). In addition~ 

~~lL~~;:~~~~~!~~:· v~~{~:c;:~:~bl~p~ 
t..':i.e World Wide Web (WV\T1N) at t.'J.e 
fo11owing address: https:!!W'.t!"w.epa.govl 
cleanpowerplan. 

H. Judicial Review 
Section 307(b)(1) of the Clean Air Act 

(CAA) specifies which Federal Courts of 
Appeal have venue over petitions for 
review of final EPA actions. This section 
provides, in part, that "a petition for 
review of action of the Adrninistrator in 
promulgating . . . any stand<crd of 
performance or requirement under 
section [111] of [the CAA]," or any other 
"nationally applicable" final action, 
"may be filed only in the United States 
Court of Appeals for the District of 
Columbia." 

The EPA has determined that its 
actions denying the petitions for 
reconsideration or for an administrative 
stay are nationally applicable for 
purposes of CAA section 307(b)(1) 
because the action directly affects the 
Emission Guidelines for Greenhouse 
Gas Emissions and Times 
for Electric Utility Generating Units, 
which are nationally applicable CAA 
section 111 standards. -Thus, any 
petitions for :review of the EPA's 
decision to deny petitioners' requests 
for reconsideration or for an 
administrative stay must be filed in the 
United States Court of Appeals for the 
District of Columbia by March 20, 2017. 

III. Background and Summary of the 
Action 

On October 23, 2015, pursuant to 
section 111 of t.al-te C"'A.uA.t., t."'le EP J.

11
l. 

published the final rule titled "Carbon 
Pollution Emission Guidelines for 
Existing Stationary Sources: Electric 
Utility Generating Units." 80 FR 64661. 
Follov;ing promulgation of the final 
emission guidelines, the Administrator 
received petitions for reconsideration of 
certain provisions of the final rule 
pursua..11t to CAA section 307(d)(7)(B) 
and petitions for an administrative stay 
under the Administrative Procedure Act 
(APA), 5 U.S.C. 705 and CAA section 
307(d)(7)(B). 

CAA section 307(d)(7)(B) requires the 
EPA to convene a proceeding for 
reconsideration of a rule if a party 
raising an objection to the rule "can 
demonstrate to the Administrator that it 
was impracticable to raise such 
objection within [the corr11-:rrent 

Vol. S2, No. 10 

or if t<'le grounds for such 
ohjectiom ;;:rose after the for 

comment (but t.'le time 
speci.fied for judicial review) and if such 
ob:jection is of central relevance to the 
outcome of the rule~ u The requirement 
to convene a proceeding to reconsider a 
rule is thus based on L~e petit!or1er 
demonstrating to the both: (1) That 
it was impractica];le to raise t."he 
objection-during t.lJ.e comment period, or 
that the grounds for such objection arose 
after_the co~en! per~od; ~u.t wi~in 
tJ:~e t1n:e. speCified ror ]Udlcl~i. ~evi_ew _ 
(1.e., Wlthm 60 days a."ter puoiwauon or 
the final rulemaking notice in t.he 
Federal Register, see GAA section 
307(b)(1)); and (2) that the objection is 
of central relevance to the outcome of 
the rule. 

The EPA received 38 petitions for 
reconsideration of the CAA section 
lll(d) greenhouse gas emission 
guidelines from the following entities: 
Alabama Department of Environmental 
Management (DEM); Ameren 
Corporation (Ameren}; American 
Electric Power System (AEP); Arkansas 
Office of the Attorney General 
(Arkansas); Basin Electric Power 
Cooperative (Basin); Biogenic C02 
Coalition; Biomass Power Association 
(BPA), the Energy Recovery Council 
(ERG) and t.he Local Government 
Coalition for Renewable Energy 
(LGCRE); Commonwealth of Kentucky 
(Kentucky); Dairyland Power 
Cooperative, Madison Gas and Electric 
Company, We Energies, Wisconsin 
Power and Light Company, Wisconsin 
Public Service Corporation, and WPPI 
Energy (Wisconsin utilities); Denbury 
Onshore, LLC (Denbury); Energy and 
Environment Legal Institute; ERC; 
Entergy; Hoosier Energy Rural Electric 
Cooperative, Eastern Kentucky Power 
Cooperative, and Minr~kota Power 
Co•op:er;ati've; Intern1auntain PcnA1er 
""""'"''~", Ka.."'lsas DeparLment of Health 

Environment (IlHE); LGCRE; 
Louisville Gas & Electric Company 
(LG&E) and Kentucky Utilities Company 
(KU); Mississippi Department of 
Environmental Quality (DEQ); 
Mississippi Public Service Commission 
(PSC); National Alliance of Forest 
Owners (NAFO); National Association 
of Home Builders; National Rural 
Electric Cooperative Association 
(NRECA); Newmont Nevada Energy 
Investment LLC and Newmont USA 
Limited (Newmont); NorthWestern 
Energy; OgleLhorpe Power Corporation 
(Oglethorpe); Prairie State Generating 
Comna.<w, LLC (Prairie State); Southern 
Com~a....,y; State of rv1ontana Office of the 
Atiton'1ey. General (Montana); State of 
Nebraska Office of the General 
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and Nebraska of 
[Nebraska); State 

lJe;parmae!1t of 
En.'llijro!lm.ental (DEP); State 
of Nort.l:< Dakota Of:fice of the Attorney 
General (i.'\lorth Dakota); State of Texas 

g:~~~~~~~ ~·!t~~Jo~:=~~~l'g':l~ty, 
~u:~~i~;i~~~~:,::;:t~~~~f~~:;s, a.."'ld 
(Texas); State of\'Vest Virginia Office of 
the P~ttorney General (¥Jest Virginia); 
State of Wisconsin. Wisconsin 
Department of NatUral Resources, and 
Public Service Commission of 
Wisconsin (Wisconsin); State of 
Wyoming (Wyoming); Utility Air 
Regulatory Group (UARG); and Westar 
Energy Incorporated (W estar Energy). 

In letters to petitioners, the EPA 
denied 31 of the petitions for 
reconsideration in full, and denied 
Kentucky's and Oglethorpe's petition for 
reconsideration except to the extent 
they raised the topic of biomass, as not 
satisfying one or both of the statutory 
conditions for cnmJiel1led 
reconsideration. EPA is deferring 
action on the petitions to the extent they 
cover the topics of biomass and waste
to-energy.l The EPA is deferring with 
respect to biomass pending our further 
on-going consideration of the 
underlying issue of whether and how to 
account for biomass when co-firing with 
fossil fuels. 

We discuss each of the topics in the 
petitions we denied and the basis for 
those denials in a separate, docketed 
memorandum titled "Basis for Denial of 
Petitions to Reconsider and Petitions to 
Stay the CAA Section 111(d) Emission 
Guidelines for Greenhouse Gas 
Emissions and Comnlia;'lce Times for 
Electric Utility Generating Units." For 
reasons set out in the memorandum, the 
EPA denied the petitions for 
reconsideration for the following 
petitioners: Alabama DEM; Ameren; 
AEP; Arka..11sas; Basin; Kentucky 2 ; 

Wisconsin utilities; Denbury; Energy 
and Environment Legal Institute; 
Entergy; Hoosier Energy Rural Electric 
Cooperative, Eastern Kentucky Power 
Cooperative, and Minnkota Power 
Cooperative; Intermountain Power 
Agency; Kansas DHE; LG&E and KU; 
Mississippi DEQ; PSG; 
National Association Builders; 
NRECA; Newmont; Nor£.'1Western 

Oglet.l:wrpe; Prairie State; 
Sout.l1ern Company; Montana; Nebraska; 

'These topics were included in the petitions of 
the Biogenic C02 Coalition. Biomass Power 
Association, Kentucky, ERG, LGCRE, Oglethorpe, 
andNAFO. 

2 As noted, the EPA is deferring action on 
Kentucky's and Oglethorpe's petitions to the extent 
they raise the topic of biomass. 
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review." 5 
section 

Federal 

t.h.e effectiveness rule while 
being reconsidered "for a 
exceed three months." 

The EPA received 22 petitions for an 
administrative stay under AP A section 
705 and CAA section 307(d)(7)(B). 

The EPA received petitions from West 
Virginia and a group of 15 other states; 
Ameren; Basin; Business As;so1ciations; 
Denbury; Kansas DHE; Mississippi 
Mississippi PSC; Montana; NAFO; 
National Mining Association; Nebraska; 
New Jersey DEP; North Dakota; 
NorthWestern Energy; Peabody 
Corporation; Prairie State; Texas; 
and Westar Energy. 

The EPA responded to several of these 
petitions by letters stating that we were 
not taking action on them in light of the 
stay imposed on the rlJ.le by the U~S. 
Supreme Court on February 7, 2016. 
Subsequently, the EPA sent letters to all 
the petitioners denying each of these 
petitions for the reasons explained in 
the memorandum referred to above, 
"Basis for Denial of Petitions to 
Reconsider and Petitions to Stay the 
CAA Section 111(d) Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units." 

Dated: January 11, 2017. 
Gina McCarthy, 
Administrator. 
[FR Doc. 2017-00941 Filed 1-13-17; 8:45am] 

BilliNG CODE 656(1-5()-P 

ENVJRONiviENT AL PROTECTiON 
AGENCY 
{EPA-HQ-OGC-2016-0719; FRL-9958-39--
0GCJ 

Pn)p<JSE!d Consent Decree, Clean Air 
Suit 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed consent 
decree; request for public comment. 

SUMMARY: In accordance with section 
113(g) of the Clean Air Act, as amended 
("CAA'' or the "Act"), notice is hereby 
given of a proposed consent decree to 
address a lawsuit filed by the Center for 
Biological Diversity and the Center for 
Environmental Health [cc1lle:ctivelly 
"Plaintiffs") in the United States 

Cal.). 

Plaintiffs filed a c~~~;~:~~~~ lawsuit that Gina in 
her official capacity as of 
the United States Environmental 
Protection failed to 

CAA to complete periodic 
of the air quality and the 
primary National Ambient Air 
Standards ("NAAQS") for 

under 

("SOx") and the primary NAAQS for 
oxides of nitrogen ("NOx"), to make 
such revisions to those air quality 
criteria and NAAQS as may be 
appropriate, and to promulgate such 
new NAAQS as may be appropriate. The 
proposed consent decree would 
establish deadlines for EPA to take 
certain, specified actions. 
DATES: Written comments on the 
proposed consent decree must be 
received by February 16, 2017. 
ADDRESSES: Submit your comments, 
identified by Docket ill number EPA
HQ-QGC-2016-0719, online at 
www.regulations.gov. Once subn:titted, 
comments cannot be edited or rernm1ed 
from The EPA may 

any comment received to its 
docket. Do not submit 

ele:ctr·onica!lly any information you 
consider to Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
comment. The written comment is 
considered the official comment and 
should include discussion of all points 
you wish to make. The EPA will 
generally not consider comments or 
comment contents located outside of the 
primary submission on the 
cloud, or other file 
you would like to a comment 

a different submission method, 
please contact the person listed in the 
FOR FURTHER INFORMATION CONTACT 
section. For the full EPA public 
comment policy, information about CBI 
or multimedia submissions, and general 
guidance on making effective 
comments, please visit http:/ I 
www2.epa.govldockets/commenting
epa-dockets. 
FOR FURTHER INFORMATION CONTACT: 
Melina Williams, Air and Radiation Law 
Office (2344A), Office of General 
Counsel, U.S. Environmental Protection 
.n."·""'"Y• 1200 Pennsylvania Ave. NW., 
Watshingl:on, DC 20460; telephone: (202) 

number: (202) 564-5603; 
ad1dre:ss: williams.melina@ 

17, 2017/Notices 

SUPPLEMENTARY INFORMATION: 

I. Additional Information About the 
Pr,opiJSed Consent Decree 

Under section EPA 
req·uire~d to per:iodiicalilv 

decree adc!resses 
a filed Plaintiffs alleging that 
EPA failed to timely complete certain 
pelrio,dic reviews for NOx and SOx by 

deadline set forth in the CAA. The 
proposed consent decree would 
establish deadlines for EPA to take 
certain, specified actions in the periodic 
reviews, and if appropriate, revisions of 
the air quality criteria addressing 
human health effects of SOx, and the 
primary NAAQS for NOx and SOx. 
Under the terms of the proposed 
consent decree, EPA would: (1) Sign a 
notice forth its proposed 
decision concerning its review of the 
primary NAAQS for NOx no later than 
July 14, 2017; (2) sign a notice 
forth its final decision concerning 
review of the primary NAAQS for NOx 
no later tha1·1 £a:1.pril 6, 2018; (3) issue a 
final Integrated Science Assessment (a 
document containing air quality criteria) 
addressing human health effects of SOx 
no later than December 14, 2017; (4) 
sign a notice setting forth its proposed 
decision concerning its review of the 
primary NAAQS for SOx no later than 
May 25, 2018; and (5) sign a notice 
setting forth its final decision 
concerning its review of the primary 
NAAQS for SOx no later than January 
28, 2019. See the proposed consent 
decree for additional details. 

For a period 
following the date of this 
notice, the Agency accept written 
comments relating to the proposed 
consent decree from persons who were 
not named as uarties or intervenors to 
the litigation i'i! question. EPA or the 
Department of Justice may withdraw or 
withhold consent to the proposed 
consent decree if the comments disclose 
facts or considerations that indicate that 
such consent is inappropriate, 
improper, inadequate, or inconsistent 
with the requirements of the Act. Unless 
EPA or the Department of Justice 
determines that consent to this consent 
decree should be the terms 
of the decree will be affirmed. 

II. Additional Information About 
Commenting on the Proposed Consent 
Decree 

A. How can I get a copy of the proposed 
consent decree? 

The official public docket for this 
action (identified Docket lD No. 
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For the United States Department of Justice: 

Eric Hostetler: eric.hostetler@usdoj.gov 

Norman Rave: nonnan.rave@usdoj.gov 

For EPA: 

Scott Jordan: jordan.scott@epa.gov 

Howard Hoffman: hoffman.howard@epa.gov 

Respectfully submitted, 

Dated: February 24, 2017 PeterS. Glaser 

3 

ED_0011318_00011199-00008 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA "'-"'A""""'""'"""" 

FILEO 2 4 Z017 

) 
) 

NEWMONT USA LIMITED, ) 
) 

Petitioner, ) 
) 

v. ) 
) 

UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

Case 

PETITION FOR REVIEW 

Pursuant to Rule 15(a) of the Federal Rules of Appellate Procedure, Section 

307(b)(l) of the Clean Air Act, 42 U.S.C. § 7607(b)(l), and Section 702 of the 

Administrative Procedure Act, 5 U.S.C. § 702, Newmont Nevada Energy 

Investment, LLC and Newmont USA Limited hereby petition this Court for review 

of the final action of the United States Environmental Protection Agency, "Denial 

of Reconsideration and Administrative Stay of the Emission Guidelines for 

Greenhouse Gas Emissions and Compliance Times for Electric Generating Units," 

published in the Federal Register at 82 Fed .. Reg. 4864 (January 17, 2017). A copy 

of the final action is attached to this petition. 

ED_0011318_00011200-00001 
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This Court has jurisdiction and is proper venue for this action pursuant to 42 

U.S.C. § 7607(b)(l). 

Emily C. Schilling 
Holland & Hart LLP 
222 South Main Street, Suite2200 
Salt Lake City, UT 84101 
Ph. (801) 799-5753 
Fx. (202) 747-6574 
ecschilling@hollandhart.com 

Respectfully submitted this 
24th day of February, 2017. 

Holland & Hart LLP 
6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80111 
Ph. (303) 290-1621 
Fx. (866) 711-8046 

Jill H. Van Noord 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Ph. (303) 295-8378 
Fx. (303) 416-8719 

Counsel for Newmont Nevada Energy 
Investment, LLC and Newmont USA 
Limited 
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ATTACHMENT A 
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4864 Federal 

Dated: January 10, 2017. 

A.M. Nichols, 

General's Corps, U.S. Navy, 
liaison 
[FRDoc. 2017-00812 Filed 1-13-17; 8:45am] 

IIIWNG CODE 3811H'F-P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Notice of Availability of Government
Owned Inventions; Available for 
licensing 

AGENCY: Department of the Navy, DoD. 

ACTION: Notice. 

SUMMARY: The inventions listed below 
are to the United States 

the 

are available for 

Case No. METHOD AND 
SYSTEM FOR IMPROVING THE 
RADIATION TOLERANCE OF 
FLOATING GATE MEMORIES/ I and 
Patent No. 9,535,562 
101979): COGNITIVE 
REDUCTION AND FIELD OF VIEW 
ENHANCING STANDARDIZED 
GRAPHICAL USER INTERFACE 
OVERLAY GENERATING 
SYSTEMS THAT INCLUDE ELEMENTS 
THAT CORRELATE VARIOUS DEVICE, 
EVENT, OR OPERATION INPUTS 
WITH COMMON GUI OVERLAY 
GENERATION MODULES AND GROUP 
RELATED GUI ELEMENTS ACROSS 
OVERLAYS ALONG WITH 
ASSOCIATED METHODS. 

ADDRESSES: of the 
cited to 

Surface Warfare Center, Crane 
Div, Code OOL, 2, 300 HiJ~hvvay 
361, Crane, IN 4752:!-5001. 

FOFI FUFITHEFIINFOFIMAT!ON CONTACT: Mr. 
CbristoJJh!lr Monsey, Naval Surface 

Crane Div, Code OOL, 
Hi!~hvV"ay 361, Crane, IN 

Authority: 35 U.S.C. 207, 37 CFR part 404. 

Dated: January 10, 2017. 

A.M. Nichols, 
Lieutenant COJmm1am:ier fmigeAd'voc:ata 
General's Corps, U.S. Navy, 
liaison Officer. 
[FROm;. 2017-00813 Filed 1-13-17; 8:45 run] 

BIWNG CODE 381!l-FF-P 

/Vol. 82, No. 

DEPARTMENT OF ENERGY 

Nuclear Energy Advisory Committee 

AGENCY: Office of Nuclear Energy, 
Department of Energy. 
ACTION: Notice of 

SUMMARY: This notice announces a 
me,etil1!l of the Nu1r:lear Er 

Committee 
770) requir1es 

DATE: Thursdav FP.lhrn!lM> Hi, 2017. 
TIME: 4:00 p.m.-5:00p.m. 
ADDRESSES: The teleconference 
will be held The 
teleconference number is: (267) 
4000; code:580-520-181. 
FOR FURTHER INfORMATION CONTACT: Bob 
Rova, Federal Officer, U.S. 

19901 
Germantown Rd, MD 
20874; (301) 903-9095; email 

"Assessment of Missions 
Requ.ire:ments for a New U.S. Test 

will be available 
at the address above or on the 

Office of Nuclear 

committee. 

17, 2017/Notices 

Issued in Washington, DC, on January 11, 
2017. 
LaTanya R. Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2017-00865 Filed 1-13-17; 8:45am] 

BILLING CODE 6450-tl1~P 

ENVIRONMENTAl PROTECTION 
AGENCY 

[EPA-HQ-OAFI-2013--()602; FFIL-9958-45--
0AR] 

Denial of Reconsideration and 
Administrative Stay of the Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of final action denying 
petitions for reconsideration and 

for administrative 

SUMMARY: The U.S. Environmental 
Protection Agency received 38 
peltiti<ons for ofthe final 

Pollution Emission Guidelines 
Existing St<tticma:rv Sources: Electric 

peiliti1ons for an 
adJilliilist:rative stay of this rule. The 

onwi<dh:w: notice that it denied 
basis for the EPA's 

actions is set out in letters sent to 
the and a se1oar·ate 
memorandum available 
rul.emlaking docket. 

the 

DATES: The EP.ll\l. took final action to 
the for reconsideration 

raised certain 
peititiiJns for an 

adJmil1isi:rative stay, on January 11, 
2017. 

FOR FUFITHEFIINFOFIMATION CONTACT: 
Goffman, Office of Air and 

Raciiation (6101A), U.S. EPA, 1200 
PeJrtTI1lvlvm1.ia Avenue 

epa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Where can I 
document and 
information? 

564-1401:1; 

A of this .Federal Register 
peltitilons for reconsideration, 

ED_0011318_00011200-00004 
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Federal 

memoran:drum d,escribing the full basis 
for those actions will be available in the 
rul<em!lklllg docket (Docket ID EPA-HQ-

In addition, 
follmvirltg siignatrrre, an electronic copy 
of these will be available on 
the World Wide Web (WWW) at the 
folllowing address: httJOS:;' /www·.ep,a.,!l;OvJ 

" or any other 
action, 

"maybe 
Court 
Columbia. 

in the United States 
the District of 

The EPA has determined that its 
dertyirlg the for 

for recomddElration 
administrative 
United States 
District of Columbia 

ill. Baclkground 
Action 

On October 2015, to 
section 111 CAA, EPA 
pu!bli1;hed the final rule titled "Carbon 
Pollution Emission Guidelines for 

~~~~~~~~~;~~~~0 Sources: Electric l: "80 FR 64661. 
FoJllmrutg v'u"'"lli'S"-''un of the final 

guidEilintes, the Administrator 
petitim1s for reconsideration of 

pr«Jvisicms of the final rule 
pursliailtto CAA section 

peliti!JnS for an amnirlist:rative 
the Administrative Procedure 
5 U.S.C. 705 and CAA section 

comment 

/Vol. 

gr<)Uilds for such 
for 

the time 
, _______ review) and if such 

objection is central relevance to the 
outcon1e of the rule." The :req:uirem,ent 

prc)ce·eding to reconsider a 

of 
the rule. 

The EPA received 38 pelitiiJns for 
reconsideration of the section 

Office of the At.tm:nE~Y '-'"""-"'"'-' 
(Arkilllsas); Basin 
Co<opElrat.ive (Basin); Bio,genic 
Coaliitio:n; Biomass Power Association 

Recuvm-y Council 

(KEmt11d:y]; Dairylan.d Power 
Coop,srative, .tviad.isou Gas and Electric 

Ener1~ies, Wisconsin 
Power Wisconsin 
Public Service and WPPI 

(Wisconsin utilities);~~--~~-' 
,..-, __ -- '- --- LLC [Denbutry); 
Environment 

Service Co<rrurni:ssion 
(PSC); Alliilllce of Forest 
Owners (NAFO); National Association 
of Home Builders; National Rural 
Electric Association 
(NRECA); Nevada 
Investment LLC and Newmont 
Limited NorthWestern 

17, 2017/Notices 4865 

State 
of North Dakota Office 
General Dakota); State of Texas 
Office Texas 
Commission on Entvilror1mental '-'-u'u"".r, 
Public Commission of Texas, 
the ofTexas 

'"··~'--'n Office of 

undeJ:lyimg issue of whether and how to 
ac(::otmt for biomass when with 
fossil fuels. 

We discuss each of the 
petiti:on:s we denied and the for 

denials in a docketed 
memorandum for Denial of 
Petitions to Reconsider and Petitions to 

the CAA Section 111(d} Emission 
Gutid1alil:1es for Greenhouse Gas 
Emissions and Times for 
Electric Units." For 
reasons set in the memorandum, the 
EPA denied the for 
reconsideration the follmvirtg 
pe1titi,onl3rs: Alabama DEM; Ameren; 

Adcilll:sas; Basin; Kentuccky z; 
Wisconsin utiliti.es; l1P.:nh<llr'IT: 
and Environment 
Entergy; Hoosier 
Coop1arativ,e, Eastern Power 
Coop1erativ,e, il!ld Minnkota Power 

NRECA; Newmont; NorthWestern 
Og;lelho<rpe; Prairie State; 

Soutl!lmn Montana; Nebraska; 

of 
Biomass 

LGCRE, Oglethorpe, 
andNAFO. 

ED_0011318_00011200-00005 
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4866 

review." 5 

section "u"L'"' 
the effectiveness 

Federal 

or,ovildes. "When an 
rec1uires, it 

reconsidered "for a 
three months." 

The EPA received 22 pe:titi,ons 
administrative "t"'"'"'l" ... 
705 andCAA 

The EPA received petitions 
Vlruini<~ and a 

the U.S. 
F'e!Jruarv 7, 2016. 

SulJse1~uently, ihe EPA to all 
petiti.oners deJl1yiing each of these 

petitiorts for the reasons in 
memorandum referred above, 

"Basis for Denial of Petitions to 
Reconsider and Petitions to the 
CAA Section Emission 
Guidelines for Gas 

Com}Jli<m(;e Times for 
GeneJratilng Units." 

Dated: January 11, 2017. 
Gina McCarthy, 
Administmtor. 
[FR Doc. 2017-4!0!141 f'iled 1-13-17; 8:45am] 

BILLING COllE 6500-00-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA-HQ-OGC-2016-0719; FRL-9958-39-
0GC] 

Proposed Consent Decree, Clean Air 
Act Citizen Suit 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed consent 
decree; for public comment. 

SUMMARY: In accordance with section 
of the Clean Air Act, as amended 

or the "Act"), notice is 
of a consent decree to 

filed the Center for 
Center for 

Court for the Northern District of 
California: 
DiveJ'sitv, et al. v. lvll;uuTwty, 

certain, actions. 
DATES: Written comments on the 
p:r<Opi)Setd consent decree must be 

16, 2017. 
comments, 

number EPA-

comment received to 
Do not submit 

ehJct:rorlically any information 
consider to Confidential BucsiJie>;s 
Information (CBI) or other information 
whose disclosure is restricted statute. 
Multimedia submissions video, 
etc.) must be a written 
comment. The comment is 
considered the official comment and 
should include discussion of all 
you wish to make. The EPA 
ge:neJ:all.y not consider comments or 
comment contents located outside of the 
nrhn.o ... u submission on the web, 

or other file If 
you would like to a comment 

a different submission method, 
contact the person listed in the 

FOR FURTHER INFORMATION CONTACT 
section. For the full EPA 

17, 2017 /Notices 

SUPPLEMENTARY INFORMATION: 

I. Additional Information About the 
Propostld Consent Decree 

periodic reviews for 
deadline set forth in 

pr,opiJSeld consent decree would 
establlisb deadlines for EPA to take 
certain, spt~ciJ'ied 
reviews, and if apprc1priat,e, of 
the air 
human 

COJ:lCEirnilng its review of the .,.,.,.;rn'"'" 
NAAQS for SOx no later than 
28, 2019. See the prc,poi>ed 
decree for ad,ditim1al 

For a 

not named as 
the litil~ati1Jn 

persons who were 
or intervenors to 

qwesti.on. EPA or the 
D£tpali:r.tleJlt of Justice may withdraw or 
wi:thlb.olld consent to the pr,opiJSetd 
consent decree if the comments disclose 
facts or considerations that indicate that 
such consent is imlpJJro,priate, 

determines consent to consent 
decree should be withdrawn, the terms 
of the decree will be affirmed. 

ll. Additional Information About 
C~•mmEtnting on the Consent 
Decree 

docket for this 
DocketiD No. 
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FOIA: EPA-HQ-FOIA 008391 Production Set #4 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCIDT 

NEWMONT NEVADA ENERGY ) 
INVES1MENT, LLC, and ) 
NEWMONT USA LIMITED, ) 

) 
Petitioner, ) Case 

) 
~ ) 

) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, ) 

) 
Respondent. ) 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

Circuit Rule 26.1 of the Rules of this Court, Newmont Nevada Energy Investment, 

LLC and Newmont USA Limited declare as follows: 

Newmont Nevada Energy Investment, LLC is a wholly-owned subsidiary of 

Newmont USA Limited and is the owner and operator of the TS Power Plant, a 

242 MW coal-fired power plant located in Eureka County, Nevada, which 

provides power to Newmont USA Limited's mining operations. No other publicly 

held corporation owns 10% or more of the stock ofNewmont Nevada Energy 

Investment, LLC. 

ED_0011318_00011200-00007 
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N ewmont USA Limited owns and operates 11 surface gold and copper 

mines, eight underground mines, and 13 processing facilities in Nevada, many of 

which are served by the TS Power Plant. N ewmont USA Limited is a wholly 

owned subsidiary ofNewmont Mining Corporation, a publicly held company 

traded on the New York Stock Exchange under the symbol NEM. No other 

publicly held corporation owns 10% or more ofNewmont Mining Corporation's 

stock. 

Emily C. Schilling 
Holland & Hart LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Ph. (801) 799-5753 
Fx. (202) 747-6574 

Respectfully submitted this 
24th day ofFebruary, 2017. 

Andrew C. Emrich 
Holland & Hart LLP 
6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80 Ill 
Ph. (303) 290-1621 
Fx. (866) 711-8046 

Jill H. Van Noord 
Holland & Hart LLP 
555 17th Street, Suite 3200 
Denver, CO 80202 
Ph. (303) 295-8378 
Fx. (303) 416-8719 

Counsel for Newmont Nevada Energy 
Investment, LLC and Newmont USA 
Limited 
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CERTIFICATE OF SERVICE 

Pursuant to agreement with counsel for Respondent United States 

Environmental Protection Agency, I hereby certify that on February 24,2017 

I have caused to be delivered by email, in lieu of mail or hand service, a copy of 

the foregoing Petition for Review and accompanying documents, to the following: 

9581115_3 

Andrew C. Emrich 
Holland & Hart LLP 
6380 South Fiddlers Green Circle 
Suite 500 

Ph. (303) 290-1621 
Fx. (866) 711-8046 
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v. 

Pursuant to 15 

1 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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Pursuant to 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

owns 

a 1 0 oel~CeJnt or 
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4864 Federal 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Av·ail;ability of Government
Availalble for 

AGENCY: Department of the Navy, DoD. 

ACTION: Notice. 

/Vol. 82, No. 10/ 

DEPARTMENT OF ENERGY 

Nuclear Energy Advisory Committee 

AGENCY: Office of Nuclear Energy, 
Department of Energy. 
ACTION: Notice of meeting. 

ENVIRONMENTAL PROTECTION 
AGENCY 

FRL-9958-45-

Denial of Reconsideration and 
Administrative Stay of the Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units 

AGENCY: Environmental Protection 
Agency (EPA]. 
ACTION: Notice of final action denvimQ 
petitions for reconsideration and 

for administrative 

ED_0011318_00011201-00007 
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4866 

ENVIRONMENTAL PROTECTION 
AGENCY 

Pro1Do:sed Consent Decree, Clean Air 
Suit 

AGENCY: Environmental Protection 
Agency (EPA). 

ED_0011318_00011201-00009 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

UNITED STATES COURT OF APPE 
FOR THE DISTRICT OF COLUMBIA CI 

EAST KENTUCKY POWER 
COOPERATIVE, INC.; HOOSIER 
ENERGY RURAL ELECTRIC 
COOPERATIVE, INC.; and 
MINNKOTA POWER 
COOPERATIVE, INC., 

UNITED STATES COURT OF APPEALS 
FOR DISTRICT OF COLUMBIA CIRCUIT 

o t·:AR - 6 zon 
IT 

CLERK 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

17-1088 
Petitioners, 

v. 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, 

) 
Respondent. ) 

No. ____________ _ 

PETITION FOR REVIEW 

Pursuant to Rule 15(a) of the Federal Rules of Appellate Procedure and 

Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b ), East Kentucky Power 

Cooperative, Inc., Hoosier Energy Rural Electric Cooperative, Inc. and Minnkota 

Power Cooperative, Inc. hereby petition this Court for review of the United States 

Environmental Protection Agency's Denial of Reconsideration and Administrative 

Stay of the Emissions Guidelines for Greenhouse Gas Emissions and Compliance 

Timelines for Electric Utility Generating Units, which was published as a final rule 

in the Federal Register on January 17, 2017 ("Final Action"). 82 Fed. Reg. 4,864. 

A copy of the Final Action is attached to this Petition as Attachment A. This Court 

ED_0011318_00011197-00001 
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has jurisdiction and is a proper venue for this action pursuant to 42 U.S.C. § 

7607(b)(l). This Petition is timely filed within 60 days of the publication of the 

Final Action, as required by Clean Air Act section 307(b)(l). 

DATED: March 6, 2017 

Respectfully submitted, 

'A"'"'"'. Holloway III, DC Bar# 494459 
J ua L. Belcher, DC Bar# 990653 
EVERSHEDS (US)LLP 
700 Sixth Street NW, Suite 700 
UT"'"1-.1no+rvn n f' '1AAII1 

YV UO.J..J..J.i.l.fSLVl..J.' ..1.......1•"'--'• kVVV i 

(202) 383-0100 
(202) 383-3593 -Fax 
J ayHolloway@eversheds-sutherland.com 
J oshuaBelcher@eversheds-sutherland.com 
Counsel for Petitioners East Kentucky Power 
Cooperative, Inc., Hoosier Energy Rural Electric 
Cooperative, Inc. and Minnkota Power 
Cooperative, Inc. 

ED_0011318_00011197-00002 
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Attachment A 

Final Action 
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4864 Federal Register/Val. 82, No. 10/Tuesday, January 17, 2017 /Notices 

Dated: January 10, 2017. 
A.M. Nichols, 
Lieutenant Commander, judge Advocate 
General's Corps, U.S. Navy, Federal Register 
Liaison Officer. 
[FR Doc. 2017-00812 Filed 1-13-17; 8:45am) 

BILLING CODE 3810-FF-P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Notice of Availability of Government
Owned Inventions; Available for 
Licensing 

AGENCY: Department of the Navy, DoD. 

ACTION: Notice. 

SUMMARY: The inventions listed below 
are assigned to the United States 
Government, as represented by the 
Secretary of the Navy and are available 
for domestic and foreign licensing by 
the Department of the Navy. 

The following patents are available for 
licensing: Patent No. 9,536,620 (Navy 
Case ~Jo. 200321): IvfETI-IOD .A.~.J'-JD 
SYSTEM FOR IMPROVING THE 
RADIATION TOLERANCE OF 
FLOATING GATE MEMORIES/ I and 
Patent No. 9,535,562 (Navy Case No. 
101979): COGNITIVE LOAD 
REDUCTION AND FIELD OF VIEW 
ENHANCING STANDARDIZED 
GRAPHICAL USER INTERFACE (GUI) 
OVERLAY GENERATING SYSTEM OR 
SYSTEMS THAT INCLUDE ELEMENTS 
THAT CORRELATE VARIOUS DEVICE, 
EVENT, OR OPERATION INPUTS 
WITH COMMON GUI OVERLAY 
GENERATION MODULES AND GROUP 
RELATED GUI ELEMENTS ACROSS 
OVERLAYS ALONG WITH 
ASSOCIATED METHODS. 

ADDRESSES: Requests for copies of the 
patents 'dred should be directed to 
Naval Surface Warfare Center, Crane 

·· ·mv,·co·de OOL, Bldg 2; 3no Highway 
361, Crane, IN 47522-5001. 

FOF.I FURTHER INFORMATION CONTACT: Mr. 
Christopher Monsey, Naval Surface 
Warfare Center, Crane Div, Code OOL, 
Bldg 2, 300 Highway 361, Crane, IN 
47522-5001, Email 
Christopher.Monsey@navy.mil. 

Authority: 35 U.S.C. 207, 37 CFR part 404. 

Dated: January 10, 2017. 
A.M. Nichols, 
Lieutenant Commander, ]uqge Advocate 
General's Corps, U.S. Navy, Federal Register 
Liaison Officer. 
[FR Doc. 2017-00813 Filed 1-13-17; 8:45am] 

BILLING CODE 3810-FF-P 

DEPARTMENT OF ENERGY 

Nuclear Energy Advisory Committee 

AGENCY: Office of Nuclear Energy, 
Department of Energy. 
ACTION: Notice of open meeting. 

SUMMARY: This notice announces a 
meeting of the Nuclear Energy Advisory 
Committee (NEAC). Federal Advisory 
Committee Act (Pub. L. 94-463, 86 Stat. 
770) requires that public notice of these 
meetings be announced in the Federal 
Register. 
DATE: Thursday, February 16, 2017. 
TIME: 4:00 p.m.-5:00p.m. (EST). 
ADDRESSES: The public teleconference 
will be held by teleconference only. The 
teleconference number is: (267) 930-
4000; participation code: 580-520-181. 
FOR FURTHER INFORMATION CONTACT: Bob 
Rova, Designated Federal Officer, U.S. 
Department of Energy, 19901 
Germantown Rd, Germantown, MD 
20874; telephone (301) 903-9096; email 
robert.rova@n u clear.energy.gov. 
SUPPLEMENTARY INFORMATION: 

Background: The Nuclear Energy 
Advisory Committee (NEAC), formerly 
the Nuclear Energy Research Advisory 
Committee (NERAC), was established in 
1998 by the U.S. Department of Energy 
(DOE) to provide advice on complex 
scientific, technical, and policy issues 
that arise in the planning, managing, 
and implementation of DOE's civilian 
nuclear energy research programs. The 
committee is composed of 19 
individuals of diverse backgrounds 

. selected for their technical expertise and 
experience, established records of 
clistinguishec;l professional service, and 
their knowledge of issues that pertain to 
nuclear energy. 

Purpose of the Meeting: Discussion 
and approval of the NEAC report · 
"Assessment of Missions and 
Requirements for a New U.S. Test 
Reactor". 

Tentative Agenda: Discussion and 
approval of report. · · · . · 

Public Participation: Individuals and 
representatives of organizations are 
invited to listen to the meeting on 
February, 16, 2017, The draft report is 
posted on NEAC's Web site: https:/1 
energy.gov!ne!services!nuclear-energy
advisory-committee. Comments on the 
report can be sent to: NEAC@ 
nuclear.energy.gov. Comments are due 
by Tuesday, Januar:y 31, 2017. 

Minutes: The minutes of the meeting 
will be available by contacting Mr. Rova 
at the address above or on the 
Department of Energy, Office of Nuclear 
Energy Web site at http://energy.gov/ne/ 
services/nuclear-energy-advisory
committee. 

Issued in Washington. DC, on January 11, 
2017. 
LaTanya R. Butler, 
Deputy Committee Management Officer. 
[PR Doc. 2017-00865 Filed 1-13-17; 8:45am) 

BILLING CODE 645~1-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA-HQ-OAR-2013-0602; FRL-9958-45-
0AR] 

Denial of Reconsideration and 
Administrative Stay of the Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of final action denying 
petitions for reconsideration and 
petitions for administrative stay. 

SUMMARY: The U.S. Environmental 
Protection Agency (EPA) received 38 
petitions for reconsideration ofthe final 
Carbon Pollution Emission Guidelines 
for Existing Stationarv Sources: Electric 
Utility Generating Units, published in 
the Federal Register on October 23, 
2015. The agency is providing notice 
that it denied the petitions for 
reconsideration excepno the extent 
they raise topics concerning biomass 
and waste-to-energy, and it is deferring 
action on the petitions to the extent they 
raised those topics. The EPA also 
received 22 petitions for an 
administrative stay of this rule. The 
agency is providing notice that it denied 
these ·petitions. The basis for the EPA's 
actions is set out fully in letters sent to 
the petitioners and a separate 

.. memorandum available in the 
rulemaking docket. · · 
DATES: The EPA took final action to 
deny the petitions for reconsideration 
except to the extent they raised certain 
topics, and to deny petitions for an 
administtative stay, on January 11, 
2017. 

FOR FURTHER INFORMATION CONTACT: 
Joseph Coffman, Office of Air and 
Radiation (6101A), U.S. EPA, 1200 
Pennsylvania Avenue NW., Washington, 
DC 20460; telephone number (202)564-
7400, facsimile number (202) 564-1408; 
email address: CarbonPollutionlnput@ 
epa.gov .. 
SUPPLEMENTARY INFORMATION: 

l. Where can I get a copy of this 
document and other related 
information? 

A copy of this Federal Register 
notice, the petitions for reconsideration, 
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the petitions for an administrative stay, 
the letters taking action on those 
petitions, and the separate 
memorandum describing the full basis 
for those actions will be available in the 
rulemaking docket (Docket ID EPA-HQ
OAR-2013-0602). In addition, 
following signature, an electronic copy 
of these documents will be available on 
the World Wide Web (WWW) at the 
following address: https:l!www.epa.gov/ 
cleanpowerplan. 

II. Judicial Review 
Section 307(b)(1) of the Clean Air Act 

(CAA) specifies which Federal Courts of 
Appeal have venue over petitions for 
review of final EPA actions. This section 
provides, in part, that "a petition for 
review of action of the Administrator in 
promulgating ... any standard of 
performance or requirement under 
section [111] of [the CAA]," or any other 
"nationally applicable" final action, 
"may be filed only in the United States 
Court of Appeals for the District of 
Columbia." 

The EPA has determined that its 
actions denying the petitions for 
reconsideration or for an administrative 
stay are nationally applicable for 
purposes of CAA section 307(b)(1) 
because the action directly affects the 
Emission Guidelines for Greenhouse 
Gas Emissions and Compliance Times 
for Electric Utility Generating Units, 
which are nationally applicable CAA 
section.111 standards. Thus, any 
petitions for review of the EPA's 
decision to deny petitioners' requests 
for reconsideration or for an 
administrative stay must be filed in the 
United States· Court of Appeals for the 
District of Columbia by March 20, 201·7. 

III. Background and Summary of the 
Action 

period] or if the grounds for such and Nebraska Department of 
objection arose after the period for Environmental Quality (Nebraska); State 
public comment (but within the time of New Jersey Department of 
specified for judicial review) and if such Environmental Protection (DEP); State 
objection is of central relevance to the of North Dakota Office of the Attorney 
outcome of the rule." The requirement General (North Dakota); State of Texas 
to convene a proceeding to reconsider a Office of the Attorney General, Texas 
rule is thus based on the petitioner Commission on Environmental Quality, 
demonstrating to the EPA both: (1) That Public Utility Commission of Texas, and 
it was impracticable to raise the the Railroad Commission of Texas 
objection during the comment period, or (Texas); State of West Virginia Office of 
that the grounds for such objection arose the Attorney General (West Virginia); 
after the comment period, but within State of Wisconsin, Wisconsin 
the time specified fur judicial review Department of Natural Resources, and 
(i.e., within 60 days after publication of Public Service Commission of 
the final rulemaking notice in the Wisconsin (Wisconsin); State of 
Federal Register, see CAA section Wyoming (Wyoming); Utility Air 
307(b)(1)); and (2) that the objection is Regulatory Group (UARG); and Westar 
of central relevance to the outcome of Energy Incorporated (Westar Energy). 
the rule. In letters to petitioners, the EPA 

The EPA received 38 petitions for denied 31 of the petitions for 
reconsideration of the CAA section reconsideration in full, and denied 
111 (d) greenhouse gas emission Kentucky's and Oglethorpe's petition for 

reconsideration except to the extent 
guidelines from the following entities: they raised the topic of biomass, as not 
Alabama Department of Environmental satisfying one or both of the statutory 
Management (DEM); Ameren conditions ~or compelled 
Corporation (Ameren); American reconsideration. The EPA is deferring 
Electric Power System (AEP); Arkansas action on the petitions to the extent they 
Office of the Attorney General cover the topics of biomass and waste-
(Arkansas); Basin Electric Power to-energy.l The EPA is deferring with 
Cooperative (Basin); Biogenic COz respect to biomass pending our further 
Coalition; Biomass Power Association on-going consideration of the 
(BP A) • the Energy Recovery ~ouncil underlying issue of whether and how to 
(ERC) and the Local Government account for biomass when co-firing with 
Coalition for Renewable Energy fossil fuels. 
(LGCRE); Commonwealth of Kentucky we discuss each of the topics in the 
(Kentucky); Dairyland Power petitions we denied and the basis for 
Cooperative, Madison Gas and Electric those denials in a separate, docketed 
Company, We Energies, Wisconsin memorandum titled "Basis for Denial of 
Power and Light Company, Wisconsin Petitions to Reconsider and Petitions to 
Public Service Corporation; and WPPI Stay the CAA Section 111(d) Emission 
Energy (Wisconsin utilities); Denbury Guidelines for Greenhouse Gas 
Onshore, LLC (Denbury); Energy and Emissions and Compliance Times for 
Environment Legal Institute; ERC; Electric Utility Generating Units." For 
Entergy; Hoosier Energy Rural Electric reasons set out in the mem9randum, the 
Cooperative, Eastern Kentucky Power EPA denied the petitions for 
Cooperative, and Minnkota Power reconsideration for the following On October 23, 2015, pursuant to 

section 111 of the CAA, the EPA 
published the final rule titled "Carbon 
Pollution Emission Guidelines for 
Existing Stationary Sources: Electric 
Utility Generating Units." 80 FR 64661. 
Following promulgation of the final · 
emission guidelines, the Administrator 
received petitions for reconsideration of 
certain provisions of the final rule 
pursuant to CAA section 307(d)(7)(B) 

Cooperative; Intermountain Power petitioners: Alabama DEM; Ameren; 
.. Agem:y;.Kansas Department of Health AEP; Arkansas; Basin; Kentucky z;. 

and Environment (DHE); LGCRE; Wisconsin utilities; Denbury; Energy 

and petitions for an administrative stay 
under the Administrative Procedure Act 
(APA), 5 U.S.C. 705 and CAA section 
307(d)(7)(B). 

CAA section 307(d)(7)(B) requires the 
EPA to convene a proceeding for 
reconsideration of a rule if a party 
raising an objection to the rule "can 
demonstrate to the Administrator that it 
was impracticable to raise such 
objection within [the public comment 

Lquisvill<? Ga~ & Electric:~o;npany · ... and· Environment Legal.Institute; 
(LG&E) and Kentucky Ut1hties Company Entergy; Hoosier Energy Rural Electric 
(KU); Mississippi Department of Coop·erative, Eastern Kentucky Power 
Environmental Quality (DEQ); Cooperative, and Minnkota Power 
Mississippi Public Service Commission Cooperative; Intermountain Power 
(PSC); National Alliance of Forest Agency; Kansas DHE; LG&E and KU; 
Owners (NAFO); National Association Mississippi DEQ; Mississippi PSC; 
of Home Builders; National Rural National Association of Home Builders; 
Electric Cooperative Association NRECA; Newmont; NorthWestern 
(NRECA); Newmont Nevada Energy Energy; Oglethorpe; Prairie State; 
Investment LLC and Newmont USA Southern Company; Montana; Nebraska; 
Limited (Newmont); NorthWestern 
Energy; Oglethorpe Power Corporation 1 These topics were included in the petitions of 
(Oglethorpe); Prairie State Generating the Biogenic C02 Coalition, Biomass Power 
Company, LLC (Prairie State); Southern Association, Kentucky, ERC, LGCRE, Oglethorpe, 

andNAFO. 
Company; State of Montana Office of the z As noted, the EPA is deferring action on 
Attorney General (Montana); State of Kentucky's and Oglethorpe's petitions to the extent 
Nebraska Office of the Attorney General · they raise the topic of biomass. 
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New Jersey DEP; North Dakota; Texas; 
West Virginia; Wisconsin; Wyoming; 
UARG; and Westar Energy. 

AP A section 705 provides, "When an 
agency finds that justice so requires, it 
may postpone the effective date of 
action taken by it, pending judicial 
review." 5 U.S.C. 705. Under CAA 
section 307(d)(7)(B). the EPA may stay 
the effectiveness of a rule while it is 
being reconsidered "for a period not to 
exceed three months." 

The EPA received 22 petitions for an 
administrative stay under APA section 
705 and CAA section 307(d)(7)(B). 

The EPA received petitions from West 
Virginia and a group of 15 other states; 
Ameren; Basin; Business Associations; 
Denbury; Kansas DHE; Mississippi DEQ; 
Mississippi PSC; Montana; NAFO; 
National Mining Association; Nebraska; 
New Jersey DEP; North Dakota; 
NorthWestern Energy; Peabody Energy 
Corporation; Prairie State; Texas; UARG; 
and Westar Energy. 

The EPA responded to several of these 
petitions by letters stating that we were 
not taking action on them in light of the 
stay imposed on the rule by the U.S. 
Supreme Court on February 7, 2016. 
Subsequently, the EPA sent letters to all 
the petitioners denying each of these 
petitions for the reasons explained in 
the memorandum referred to above, 
"Basis for Denial of Petitions to 
Reconsider and Petitions to Stay the 
CAA Section 111(d) Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units," 

Dated: January 11, 2017. 

.Gina McCarthy, 
Administrator. 
[FR Doc. 2017-00941 Filed 1-13-17; 8:45-am] 

BILLING CODE 656o-5Q-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[t:PA-1:10-0GC-20.16-{}719; FRL~99S8-39-. 
OGC] 

Proposed Consent Decree, Clean Air 
Act Citizen Suit 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of proposed consent 
decree; request for public comment. 

SUMMARY: In accordance with section 
113(g) of the Clean Air Act, as amended 
("CAA'' or the "Act"), notice is hereby 
given of a proposed consent decree to· 
address a lawsuit filed by the Center for 
Biological Diversity and" the Center for 
Environmental Health (collectively 
"Plaintiffs") in the United States District 

Court for the Northern District of 
California: Center for Biological 
Diversity, et al. v. McCarthy, No. 3:16-
cv-03796-VC (N.D. Cal.). On July 7, 
2016, Plaintiffs filed a complaint in this 
lawsuit alleging that Gina McCarthy, in 
her official capacity as Administrator of 
the United States Environmental 
Protection Agency ("EPA"), failed to 
perform nondiscretionary duties under 
the CAA to complete periodic reviews 
of the air quality criteria and the 
primary National Ambient Air Quality 
Standards ("NAAQS") for suJf·ur oxides 
("SOx") and the primary NAAQS for 
oxides of nitrogen ("NOx"}, to make 
such revisions to those air quality 
criteria and NAAQS as may be 
appropriate, and to promulgate such 
new NAAQS as may be appropriate. The 
proposed consent decree would 
establish deadlines for EPA to take 
certain, specified actions. 
DATES: Written comments on the 
proposed consent decree must be 
received by February 16, 2017. 
ADDRESSES: Submit your comments, 
identified by Docket ID number EPA
HQ-OGC-2016-0719, online at 
YV'"Htvv.regulations.gov. Once submitted, 
comments cannot be edited or removed 
from Regulations.gov. The EPA may 
publish any comment received to its. 
public docket. Do not submit 
electronically any information you 
consider to be Confidential Business 
Information (CBI) or other information 
whose disclosure.is restricted by statute. 
Multimedia submissions (audio, video, 
etc.) must be accompanied by a written 
comment. The written comment is 
considered the official comment and 
should include discussion of all points 
you wish to make. The EPA will 
generally not consider comments or 
comment contents located outside of the 
primary submission (i.e. on the web, 
cloud, or other file sharing system). If 
you would like to submit a comment 
using a different submission method, 
please contact. the person list!Jd.~n the ... 
FOR FURTHER INFORMATION CONTACT 
section. For the full EPA public 
comment policy, information about CBI 
or multimedia submissions, and general 
guidance on making effective · 
comments, please visit http:// 
www2.epa.gov!dockets!commenting
epa-dockets. 
FOR FURTHER INFORMATION CONTACT: 

Melina Williams, Air and Radiation Law 
Office (2344A), Office of General 
Counsel, U.S, Environmental Protection 
Agency, 1200 Pennsylvania Ave, NW., 
Washington, DC 20460; telephone: (202) 
564-3406; fax number: (202) 564-5603; 
email address: williams.melina@ 
epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. Additional Information About the 
Proposed Consent Decree 

Under section 109(d) of the CAA, EPA 
is required to periodically review air 
quality criteria and NAAQS and to make 
such revisions as may be appropriate. 
The proposed consent decree addresses 
a lawsuit filed by Plaintiffs alleging that 
EPA failed to timely complete certain 
periodic reviews for NOx and SOx by 
the deadline set forth in the CAA. The 
proposed consent decree would 
establish deadlines for EPA to take 
certain, specified actions in the periodic 
reviews, and if appropriate, revisions of 
the air quality criteria addressing 
human health effects of SOx, and the 
primary NAAQS for NOx and SOx. 
Under the terms of the proposed 
consent decree, EPA would: (1) Sign a 
notice setting forth its proposed 
decision concerning its review of the 
primary NAAQS for NOx no later than 
July 14, 2017; (2) sign a notice setting 
forth its final decision concerning its 
review of the primary NAAQS for NOx 
no later than April 6, 2018; (:)}issue a 
final Integrated Science Assessment (a 
document containing air quality criteria) 
addressing human health effects of SOx 
no later than December 14, 2017; (4) 
sign a notice setting forth its proposed 
decision concerning its review of the 
primary NAAQS for SOx no later than 
May 25, 2018; and (5) sign a notice 
setting forth its final decision 
concerning its review of the primary 
NAAQS for SOx no later than January 
28, 2019. See the proposed consent 
decree for additional details, 
~ For a period of thirty (30) days 
following the date of publication of this 
notice, the Agency will accept written 
comments relating to the proposed 
consent decree from persons who were 
not named as parties or intervenors to 
the litigation in question. EPA or the 
Department of Justice may 'withdraw or· 
w~¢hold coJ?.s~nt to .the propose.d 
consent decree if the comments disclose 
facts or considerations that indicate. that 

· such consent is inappropriate, 
improper, inadequate, or inconsistent 
with the requirements of the Act. Unless 
EPA or the Department of Justice 
determines that consent to this consent 
decree should be withdrawn, the terms 
of the decree will be affirmed. 

II. Additional Information About 
Commenting on the Proposed Consent 
Decree 

A. How can I get a copy of the proposed' 
consent decree? 

The official public docket for this 
action (identified by Docket ID No. 
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UNITED STII.Tt:S CGURT OF APPEALS 

FOR DISTRICT OF COLUMBIA CIRCUIT 

UNITED STATES COURT OF APPEA go hAR- 6 2017 
JJfu-~""'S'n.n THE DISTRICT OF COLUMBIA CI C{_ti'=T'------.J 

EAST KENTUCKY POWER 
COOPERATIVE, INC.; HOOSIER 
ENERGY RURAL ELECTRIC 
COOPERATIVE, INC., and 
MINNKOTA POWER 
COOPERATIVE, INC., 

Petitioners, 

v. 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. ) 
) 

CLERK 

17-10~8 No. ____________ _ 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT OF 
EAST KENTUCKY POWER COOPERATIVE, INC. 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, 

counsel for Petitioner East Kentucky Power Cooperative, Inc. hereby certifies that 

East Kentucky Power Cooperative, Inc. is a not-for-profit generation and 

transmission electric utility cooperative headquartered in Winchester, Kentucky. 

East Kentucky Power Cooperative, Inc. is owned, operated and governed by its 

members who use the energy and services it provides. There is no publicly held 

cooperation that owns 10% or more of East Kentucky Power Cooperative's stock. 
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East Kentucky Power Cooperative, Inc. is not owned in whole or part by a parent 

company. 

March 6, 2017 

Respectfully submitted, 

oruvNl. Holloway III, DC Bar # 494459 
ua L. Belcher, DC Bar # 990653 

EVERSHEDS SUTHERLAND (US) 
700 Sixth Street NW, Suite 700 
Washington, D.C. 20001 
(202) 383-0100 
(202) 383-3593 -Fax 
J ayHolloway@eversheds-sutherland. com 
T r.chn ~ RPl f'hprt/Y)puprc hPri,:<-cnthPrl ~-nrl rvwn 

V '-'U..L.l.\A.U....I....JV.J.V.l...LV.L ~V V V..LI.J.l...LV\...1-IJ IJU.L.LJ.V.l...LU.l..l.U.VVJ.J...L 

Counsel for Petitioners East Kentucky Power 
Cooperative, Inc., Hoosier Energy Rural Electric 
Cooperative, Inc. and Minnkota Power 
Cooperative, Inc. 
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UNITED STAT~~tffu·RrorAPPEA($ .. 
FOR DISTRICT OF COLUMBIA CIRCUIT UN\lED SiAlf,S 

fOR 0\STR\Cl Or 

UNITED STATES COURT OF APPE 1~0 hA;;{ .,. 6 2017 
THE DISTRICT OF COLUMBIA CI 

EAST KENTUCKY POWER 
COOPERATIVE, INC.; HOOSIER 
ENERGY RURAL ELECTRIC 
COOPERATIVE, INC., and 
MINNKOTA POWER 
COOPERATIVE, INC., 

Petitioners, 

v. 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. ) 
) 

CLERK 

l7-l088 
No. ____________ _ 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT OF 
HOOSIER ENERGY RURAL ELECTRIC COOPERATIVE, INC. 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, 

counsel for Petitioner Hoosier Energy Rural Electric Cooperative, Inc. hereby 

certifies that Hoosier Energy Rural Electric Cooperative, Inc. is a not-for-profit 

generation and transmission electric utility cooperative headquartered in 

Bloomington, Indiana. Hoosier Energy Rural Electric Cooperative, Inc. is owned, 

operated and governed by its members who use the energy and services it provides. 

There is no publicly held cooperation that owns 10% or more of Hoosier Energy 
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Rural Electric Cooperative, Inc.'s stock. Hoosier Energy Rural Electric 

Cooperative, Inc. is not owned in whole or part by a parent company. 

DATED: March 6, 2017 

Respectfully submitted, 

M. Holloway III, DC Bar# 494459 
oshua L. Belcher, DC Bar# 990653 

EVERSHEDS SUTHERLAND (US) 
700 Sixth Street NW, Suite 700 
Washington, D.C. 20001 
(202) 383-0100 
(202) 383-3593 -Fax 
J ayHolloway@eversheds-sutherland. com 
Tr.<'hH'"lOol,.-."ha..-G'lcnra-...,"har:J., ""+"ha.,.ln.,.,;j ,..,..,.~ 
J VLlHUc::uJI.,.d\,.d . .l'-'.l \':::;/'-' V '-'.lLlH'-'ULl-LlUl-H'-'J.J.Q,HU.'-'Vlll 

Counsel for Petitioners East Kentucky Power 
Cooperative, Inc., Hoosier Energy Rural Electric 
Cooperative, Inc. and Minnkota Power 
Cooperative, Inc. 
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UI~ITED STATES GOURT 

....-----~----- ....... , ..... -~-----. 
UNITED STATES C0iJFiT OF APPEALS 
FOR DISTRICT OF COLUMBIA CIRCUIT 

FOR DISTRICT OF COLliMBIA UNITED STATES COURT OF APPE ~D !"' 8£:017 
FOR THE DISTRICT OF COLUMBIA CI C IT 

Rfi~BJ)tfJ?ucKY PowER 
COOPERATIVE, INC.; HOOSIER 
ENERGY RURAL ELECTRIC 
COOPERATIVE, INC., and 
MINNKOTA POWER 
COOPERATIVE, INC., 

Petitioners, 

v. 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Respondent. ) 
) 

~----------' 

CLERK 

17-1.0~8 
No. ____________ _ 

RULE 26.1 CORPORATE DISCLOSURE STATEMENT OF 
MINNKOTA POWER COOPERATIVE, INC. 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit Rule 26.1, 

counsel for Petitioner Minnkota Power Cooperative, Inc. hereby certifies that 

Minnkota Power Cooperative, Inc. is a not-for-profit generation and transmission 

electric utility cooperative headquartered in Grand Forks, North Dakota. Minnkota 

Power Cooperative, Inc. is owned, operated and governed by its members who use 

the energy and services it provides. There is no publicly held cooperation that 

owns 10% or more of Minnkota Power Cooperative, Inc.'s stock. Minnkota Power 

Cooperative, Inc. is not owned in whole or part by a parent company. 
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DATED: March 6, 2017 

Respectfully submitted, 

. Holloway III, DC Bar# 494459 
Jo ua L. Belcher, DC Bar# 990653 
EVERSHEDS SUTHERLAND (US) 
700 Sixth Street NW, Suite 700 
Washington, D.C. 20001 
(202) 383-0100 
(202) 383-3593 -Fax 
J ayHolloway@eversheds-sutherland.com 
J oshuaBelcher@eversheds-sutherland.com 
Counsel for Petitioners East Kentucky Power 
rnnnornfivo Tnr Frnnr.:im- Pnorm; R11rrtl PlorfYir -·- '-' _[-' ..,....# """'""'v r ........-, ...11..1 ,...._..,., ..11... ..a.."-' "-'J,J .V-1 ..II.....JI V"-""1 6..!' .L 'l..VVI '-"'4-' .L....JVVVVT '-"\....' 

Cooperative, Inc. and Minnkota Power 
Cooperative, Inc. 
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Pursuant to agreement with counsel for Respondent United States 

Environmental Protection Agency, I hereby certify that I have caused to be 

delivered via electronic mail, in lieu of mail or hand delivery, a copy of the 

foregoing Petition for Review and accompanying documents, upon the following 

individuals: 

ForDOJ: 

DATED: March 6, 2017 

a L. Belcher, DC Bar # 990653 
nsel for Petitioners East Kentucky 

Power Cooperative, Inc., Hoosier Energy 
Rural Electric Cooperative, Inc. and 
Minnkota Power Cooperative, Inc. 
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-1081 
v. 

as 1 ). 
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Baker Botts L.L.P. 
1299 Pennsylvania Ave., NW 
Washington, DC 20004 
(202) 639-7700 
william. bumpers@bakerbotts. com 
megan.berge@bakerbotts.com 
leslie. couvillion@bakerbotts. com 

Counsel for NorthWestern Corporation 

ED_0011318_00011192-00002 
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that I have caused to 

foregoing ~-><>1-•hr.,.. for 

Norman 

For 

Justice: 

pruitt.scott@epa.gov 

a 
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v. -1081 

1 

are 

17 
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(approximately 12 percent). "'"'""'"'r'.-. to '"'"'""" NorthWestern 

to the """ ~- 1 
"' 

North Western 

dis1:rib1uticm of ele<~tm~lty to approximately 427,000 

customers South Dakota as of 31, 2016. NorthWestern 

Corporation also owns and operates natural gas production, transmission, and 

distribution systems serving approximately 282,600 customers Montana, 

Nebraska, and South Dakota as oflJecernb<;:r 31, 2016. 

March 1 2017 
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I have cau.sed to be .rl"' 1"'"'"""'.rl by email, lieu 

of the foregoing Rule 26.1 J1sc:1osure Statemtent to 

Scott Pruitt: pruitt.scott@epa.gov 

Scott Jordan: jordan.scott@epa.gov 

a 
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4864 Federal 

Dated: January 10, 2017. 

A.M. Nichols, 

Lieutenant Co:mrrwnde.r, ]11d~~e Jidv-octJte 
General's Corps, U.S.tvuvv.r~ut:tw.nt:'''""' 
Liaison Officer. 
[FRDac. 2017-00812 Filed 1-13-17; 8:45am] 

BILLING CODE 3B1o-FF-P 

DEPARTMENT OF DEFENSE 

Department of the Navy 

Notice of Av:ail<lbillity of Government-
Owned Inventions; for 
Licensing 

AGENCY: Department of the Navy, DoD. 

ACTION: Notice. 

SUMMARY: The inventions listed below 
are to the United States 

S<>rr<>t!'ll·u Of 
for domestic and 
the Department of the 

The following 

the 
and are available 

licensi11g by 

SYSTEM FOR THE 
RADIATION TOLERANCE OF 
FLOATING GATE MEMORIES// and 
Patent No. 9,535,562 

REJJU!:::TION AND FIELD OF VIEW 
ENHANCING STANDARDIZED 
GRAPHICAL USER INTERFACE 
OVERLAY GENERATING SYSTEM 
SYSTEMS THAT INCLUDE ELEMENTS 
THAT CORRELATE VARIOUS DEVICE, 
EVENT, OR OPERATION INPUTS 
WITH COMMON GUI OVERLAY 
GENERATION MODULES AND GROUP 
RELATED GUI ELEMENTS ACROSS 
OVERLAYS ALONG WITH 
ASSOCIATED METHODS. 

ADDRESSES: for copies of the 
cited be directed to 

Surface Warfare Center, Crane 
Div, Code DOL, 2, 300 Hi12h'11vav 
361, Crane, IN 47:52:~-5i001. 

FOR FURTHER INFORMATION CONTACT: Mr. 
ChristojJhElr Monsey, Naval Surface 

Crane Div, Code OOL, 
Hiah·wBv 361, Crane, IN 

Authority: 35 U.S.C. 207, 37 CFR part 404. 

Dated: January 10, 2017. 
A.M. Nichols, 

Lieutenant Commander, JucigeAdvoc:ate 
General's Corps, U.S. Navy, 
Liaison Officer. 
!FR Doc. 2017-00813 Filed 1-13-17; 8:45am] 

BILLING CODE 381 o-FF-P 

DEPARTMENT OF ENERGY 

Nuclear Energy Advisory Committee 

AGENCY: Office of Nuclear 

ACTION: Notice of open meeting. 

Committee Act 
770) requires notice of these 
meetings be announced in the Federal 
Register. 
DATE:~hllr<:H~v b'i~hrnBT'V 

TIME: 4:00 p.m.-5:00 
ADDRESSES: The 
will be held by telt3co:nfe;ren,ce 
teleconference number is: (267) 
4000; participation code: 580-520-181. 
FOR FURTHER INFORMATION CONTACT: Bob 
Rova, Federal Officer, U.S. 

19901 

that arise in the pl<mr-lin1g, rr1anaging, 
and imjJlernerttation 
nuclear energy research prcJgr;anJs. 
committee is cornp.ose:d 
individuals of diverse bac;kgrolincls 
selected for their technical ex:peitise and 
exjJerien.ce, established 

advisDIJV·COITIInittc~e. Comments on 
report can be sent to: NEAC@ 
nuL'lt:ur.e::wo:n!v.J.<uv. Comments are due 

31, 
minutes of meeting 

will be available contacting Mr. Rova 
at the address above or on the 
Department of Office of Nuclear 

Web site at http:;'/eJ~ei:gy.gov/J1el 

committee. 

17, 2017 /Notices 

Issued in Washington, DC, on January 11, 
2017. 
LaTanya R. Butler, 
Deputy Committee Management Officer. 
[FR Doc. 2017-00855 Filed 1-13-17; 8:45am] 

BILLING CODE 645(}-()1-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

Denial of Reconsideration and 
Administrative Stay of the Emission 
Guidelines for Greenhouse Gas 
Emissions and Compliance Times for 
Electric Utility Generating Units 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of final action 
petitions for reconsideration and 

for administrative 

SUMMARY: The U.S. Environmental 
Protection (EPA) received 38 
peititiiJns for reconsideration of the final 

Pollution Emission Guidelines 

publi:shEld in 
23, 

nr1Jvirlirw notice 
that it for 
reconsideration except to the extent 

raise topics biomass 

actions is set out 
the petitioners and a selJarate 
memorandum available 
rulem;>ki!lg docket. 

peltititJllS for reconsideration 
raised certain 

peititiiJns for an 
11, 

2017. 

FOR FURTHER INFORMATION CONTACT: 

Goffman, Office of Air and 
Raciiation (6101A], U.S. EPA, 1200 
Pennsylva:nia Avenue 

epa.gov. 
SUPPLEMENTARY INFORMATION: 

L Where can I 
document and 
information? 

A of this FederalJH!'f/Isrer 
pet:ititJns for reconsideration, 

ED_0011318_00011192-00007 
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Federal 

the petitior1s for an administrative stay, 
the action on those 

memorandmm describing the full basis 
for those actions will be available in the 
rulem;aki11g docket (Docket ID EP A-HQ
Ul"I..K·-.::u r.:l-IJDIJ.:: 1. In addition, 
follm,virw sign.atlue, an electronic copy 
of these will be available on 
the World Wide Web (WWW) at the 
folllow·ing address: https:/ ITA'WVIV.e]JO.)?OV! 

II. Judicial Review 

Columbia. 
The EPA has determined that its 

actions the petitions for 
rec:or:tsi(ier·ation or for an administrative 

the action 
Emission Guidelines for Grem:1h1JU1>e 
Gas Emissions and ComjJli<im:e 
for Electric 
which are naitim1ally appl.ica.ble 

m. Back)~I'O<Und and Summary of the 
Action 

On October 2015, to 
section 111 of CAA, EPA 
publi:shE~d the final rule titled "Carbon 
n''"""""' Emission Guidelines for 
Existing Stattionrury Sources: Electric 

"80 FR 64661. 
Fo.llm,vintf! prornulgation of the final 
em1sswn the Administrator 
received petitions for reconsideration of 
certain of the final rule 
pursuant to CAA section 307(d)(7J(B) 
and for an administrative 
under the Administrative Procedure 

5 U.S. C. 705 and CAA section 

raising an objection 
demonstrate 
was 

comment 

/Vol. 82, No. 10 

grcJurtds for such 
for 

the time 
review) and if such 

objection is central relevance to the 
outcome of the rule." The requirement 
to convene a to reconsider a 
rule is thus 

rulernakirJg notice in the 
see CAA section 

and (2) that the is 
relevance to the of 

The EPA received 38 pel:iti<Jns for 
reconsideration of the section 

Power 
Office of the Atl:on1ey 
(Arkmsas); Basin Electric Power 

"""'''""' v. Hoosier 

Biogenic C02 
Association 

RRrnv"'""' Council 

Coop>er:ative, Eastern Power 
Coop>er:ati·ve, and Minnkota Power 
Cooperative; Intermountain Power 

Kmsas of Health 
LGCRE; 

Service Cc>mmission 
(PSC); Alliance of Forest 
Owners (NAFO]; National Association 
of Home Builders; National Rural 
Electric Association 
(NRECA); Nevada 
Investment LLC and Newmont 
Limited NorthWestern 

of the 
(Montarta]; State of 

the Attorney General 

17, 2017/Notices 4865 

Commission on En,vijrOilmental 
Public Commission of Texas, 
the ofTexas 

Office of 
Attorney General Virginia); 

State of Wisconsin, Wisconsin 
DE:partrne11t of Natural Resources, and 

Service Commission of 
Wisconsin State of 
Wyoming (Wymnirtg]; 
Regulatory 

Incorpor·ated 

in the 
peititi<ons we denied and the for 

serJar;ate, docketed 
memorandum for Denial of 
Petitions to Reconsider md Petitions to 

the CAA Section Emission 
Gulid<eli:nes for Greenhouse 
Emissions and Times for 
Electric Generating Units." For 
reasons set in the memorandum, the 
EPA denied the for 

Cooperative, Eastern Puwex 
Cooperative, and Minnkota Power 
Cooperative; Intermountain Power 

Kansas DHE; LG&E and KU; 

NationaJ./1,sscJci<lticln of 
NRECA; Newmont; NorthWestern 

UE;lethcJrp;e; Prairie 
::imJthern Montana; Nebnlska; 

were included in the of 
Coalition, Biomass 

Aso;ociatio·n, Kentucky, ERC, LGCRE, Oglethorpe, 
andNAFO. 

action on 
Ogl.ethorpe'spetitiom to the extent 

ED_0011318_00011192-00008 
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4866 

review." 5 CAA 
section 307(d)(7](B), the EPA 
the effectiveness of a rule while 

reconsidered "for a 
three months." 

The EPA received 22 peliti1ms 
administrative 
705 and CAA 

The EPA received petiti<ms West 
Virginia and a 15 other states; 
Ameren; Basin; Associations; 
Denb11ry; Kansas DHE; DEQ; 
Missi.ssi:ppi PSC; Montana; 

Association; NElbrasl~.:a; 
North Dakota; 

FP~orn.~rv 7, 2016. 
to all 

each of these 
petitior1s for the reasons in 

memorandum referred to above, 
"Basis for Denial of Petitions to 
Reconsider and Petitions to Stay the 
CAA Section 111(d] Emission 
Guidelines for Greenhouse Gas 
Emissions and Times for 
Electric Generating Units." 

Dated: January 11, 2017. 

Gina McCarthy, 
Administrator. 
[FR Doc. 2017-00941 Filed 1-13-17: 8:45am] 

BILLING CODE 656o-5o-P 

ENVIRONMENTAL PROTECTION 
AGENCY 

Pn:>p<:>SE!d Consent Decree, Clean Air 
Suit 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice of consent 
decree; request for comment. 

SUMMARY: In accordance with section 
of the Clean Air Act, as amended 

or the "Act"), notice is 
of a consent decree to 

filed the Center for 
BicJ!O!~ic;a] Diversi!tv Center for 

Court for the Northern District of 
California: 
urve1·snv. et al. v. '" -·"-~ '- --

certain, actions. 
DATES: Written comments on the 
pnJp!JSe:d consent decree must be 

F'f'l11'11ilr11 16, 2017. 
comments, 

number EPA
online at 

www.I·egzila:tiOJ?S.kfOV. Once sulJmiltted, 
edited or renao\•ed 

Rek;ulcztions.igov. The EPA 

el!Jctrmaicall.y any information 
consider to Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted statute. 
Multimedia submissions video, 
etc.] must be a written 
comment. The comment is 
considered the official comment and 
should include discussion of all 
you wish to make. The EPA 
ge:neJ:alJlv not consider comments or 
comrne1at contents located outside of the 
nriirr""'" submission on the web, 

or other file If 
you would like to a comment 
using a different submission Iutnwuu, 

contact the person listed in 
FURTHER INFORMATION CONTACT 

section. For the full EPA 

FOR FURTHER INFORMATION CONTACT: 
Melina Williams, Air and Radiation Law 
Office Office of General 

Envir·onm{mtal Protection 
Perlnsvlv'aniia Ave. NW., 

telephcme: (202) 

17, 2017/Notices 

SUPPLEMENTARY INFORMATION: 

I. Additional Information About the 
Pr1opcJsed Consent Decree 

consent 
notice setting its pr,DPIJSEid 
decision concerning its of the 

'"r'n.'"'' for NOx no later than 
a notice 

the question. EPA or the 
DE1partrne11t of Justice may withdraw or 
withlh.olld consent to the prcJpcJse'd 
consent decree if the comments disclose 
facts or considerations that indicate that 
such consent is inilp]JrcJpriat.o, 
impnJPe:r, illa!ie<JU<lte, or inconsistent 

rec1uii·err;ents of the Act. Unless 
Departm,ent of Justice 

determines consent to this consent 
decree should be the terms 
of the decree will be ~H·•~~·n..1 

II. Additional Information About 
Commenting on the Consent 
Decree 

docket for this 
Docket ID No. 

ED_0011318_00011192-00009 
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ORAL ARGUMENT NOT YET SCHEDULED 

UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF NORTH DAKOTA, 

Petitioner, 

v. 

ENVIRONMENTAL PROTECTION 
AGENCY, 

Case No. 17-1014 (and 
consolidated cases) 

Respondent. 

MOTION FOR LEAVE TO INTERVENE ON BEHALF OF 
PFTITIONFRS 

Pursuant to Rules 15(d) and 27 of the Federal Rules of Appellate Procedure 

and Rules 15(d) and 27 of this Court, the Chamber of Commerce of the United States 

of America, the National Association of Manufacturers, the American Fuel & 

Petrochemical Manufacturers, the National Federation of Independent Business, the 

American Chemistry Council, the American Coke and Coal Chemicals Institute, the 

American Poundry Society, the American Porest & Paper Association, the American 

Iron and Steel Institute, the American Wood Council, the Brick Industry Association, 

the Electricity Consumers Resource Council, the Lignite Energy Council, the National 

Lime Association, the National Oilseed Processors Association, and the Portland 

Cement Association (collectively, "Movants"), by and through undersigned counsel, 

ED_0011318_00011186-00001 
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respectfully move to intervene in support of Petitioners in Case No. 17-1014 (and 

consolidated cases). 

BACKGROUND 

This proceeding involves challenges to the United States Environmental 

Protection Agency's ("EPA's) "Denial of Reconsideration and Administrative Stay of 

the Emission Guidelines for Greenhouse Gas Emissions and Compliance Times for 

Electric Utility Generating Units." 82 Fed. Reg. 4,864 Gan. 17, 2017). Those 

petitions for reconsideration1 challenged aspects of EPA's Clean Power Plan, see 

Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 

Utility Generating Units, 80 Fed. Reg. 64,662 (Oct. 23, 2015) ("the Rule"), which is 

currently under review by the en bane Court. Relying on Section 111 (d) of the Clean 

Air Act, 42 U.S.C. § 7411(d), the Rule imposes an obligation on States and fossil fuel-

fired power plants to significantly reduce emissions of carbon dioxide ("C02") from 

the electricity generating sector. The Rule establishes emission rate targets that cannot 

be achieved through the installation of C02 emission controls at the regulated 

sources, relying principally on shifting electricity generation away from fossil fuel-fired 

power plants to lower-emitting sources of electricity. Movants are among the more 

than 100 petitioners that sought judicial review of the Rule. See State if West Virginia v. 

EPA, D.C. Cir. Case No. 15-1363 (and consolidated cases). Argument in those 

1 EPA deferred a decision with respect to the portions of the administrative petitions 
for reconsideration submitted by the State of Kentucky and Oglethorpe Power 
Corporation that addressed biomass. See 82 Fed. Reg. at 4,865. 

2 
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consolidated cases was recently held before the en bane Court. Movants were also 

among the petitioners that successfully obtained a judicial stay of the Rule from the 

Supreme Court. West Virginia v. EPA, 136 S. Ct. 1000 (2016) (order in pending case). 

The administrative petitions for reconsideration at issue in this case addressed a 

number of procedural and substantive defects in the final Rule and overlap 

significantly with the issues raised in the petitions for review of the Rule already 

before the Court. For example, the reconsideration petitions challenged, among other 

things, the process by which EPA established C02 emissions rate goals for coal and 

natural gas-fired power plants, EPA's reliance on generation shifting to achieve C02 

emissions reductions, the achievability of the C02 emission reduction goals, EPA's 

reliance on establishing trading programs to achieve the C02 emissions reduction 

goals, EPA's inclusion of new provisions and programs that were not part of the 

proposed Rule, and EPA's projected costs for achieving the C02 emissions 

reductions. 

Movants represent the nation's leading energy and manufacturing sectors that 

form the backbone of the nation's industrial ability to grow the economy and provide 

jobs in an environmentally sustainable and energy-efficient manner. Movants' 

members include the utility companies that own existing coal-fired and natural gas-

fired power plants regulated by the Rule, coal mining companies that provide energy 

to those power plants, and thousands of members who use electricity-frequently in 

large amounts to support industrial processes-all of which will be directly affected 

3 
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by changes in the electricity sector that shift production away from fossil fuel-fired 

power plants and increase electricity costs. Had EPA granted these administrative 

petitions for reconsideration and provided the petitioners with the relief they 

requested, it could have provided much, if not all, of the relief sought by Movants and 

their members in their petition for review of the Rule. Thus, Movants' members have 

a direct, protectable interest in the outcome of this litigation, and for the reasons 

discussed below, Movants meet the requirements for intervention. 

ARGUMENT 

Movants satisfy the elements for intervention in support of Petitioners. The 

interests of Movants' members relate directly to the subject of this litigation, would be 

impaired if EPA prevails, and are not adequately represented by existing parties. 

Movants' members also have Article III standing to intervene in this case. 

I. Movants' Members Satisfy the Standards for Intervention in this Case. 

This Court, like other courts of appeals, has recognized that the standard for 

intervention under Federal Rule of Civil Procedure 24, while not binding, informs 

"the grounds for intervention" required by Federal Rule of Appellate Procedure 15(d). 

Amalgamated Transit Union Int'l v. Donovan, 771 F.2d 1551, 1553 n.3 (D.C. Cir. 1985); see 

also Int'l Union v. Scifield, 382 U.S. 205, 217 n.1 0 (1965); Sierra Club) Inc. v. EPA, 358 

F.3d 516, 517-18 (7th Cir. 2004). For an applicant to intervene as of right under 

Federal Rule of Civil Procedure 24(a)(2), it must: (1) ftle a timely application; (2) claim 

an interest relating to the subject of the action; (3) show that disposition of the action 

4 
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may as a practical matter impair or impede the applicant's ability to protect that 

interest; and ( 4) demonstrate that existing parties may not adequately represent the 

applicant's interest. See) e.g., Fund for Animals) Inc. v. Norton, 322 F.3d 728, 731 (D.C. 

Cir. 2003). Each of these requirements is satisfied here. 

A. The Motion to Intervene is Timely. 

Petitioners in Case No. 17-1014 filed their petition for review on January 17, 

2017. This motion is timely because it is being filed within 30 days after the filing of 

that petition. Fed. R. App. P. 15(d)teo!dm, allowing Movants to intervene will 

not, as a practical matter, disrupt the proceedings because they are seeking to join this 

case at the earliest possible stage, before this Court has established a schedule and 

format for briefing. 

B. Movants Have Interests Relating to the Subject of This 
Proceeding that May Be Impaired. 

The interests of Movants and their members will be impaired if EPA prevails in 

this case. Movants' members include utility companies whose existing coal and 

natural gas-fired power plants are regulated hy the Rule and who would have ohtained 

relief from the Rule's requirements if EPA had granted the petitions for 

administrative reconsideration. As associations representing companies who are 

directly regulated by the underlying rule at issue in this case, Movants fall within the 

class of parties who are routinely allowed to intervene in cases reviewing agency 

action. See) e.g., Fund for Animals, 322 F.3d at 735; Military Toxics Prqject v. EPA, 146 

5 
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F.3d 948, 954 (D.C. Cir. 1998) (allowing an association whose member companies 

produced military munitions and operated military firing ranges to intervene in a 

challenge to EPA's Military Munitions Rule); Conservation Law Found. ifNew England v. 

Moscacher, 966 F.2d 39, 41-44 (1st Cir. 1992) (holding that commercial fishing groups 

who were subject to a regulatory plan to address overfishing had a cognizable interest 

in litigation over the plan's implementation); NRDC v. EPA, 99 F.R.D. 607, 609 

(D.D.C. 1983) (holding that pesticide manufacturers subject to challenged regulation 

and industry representatives had a legally protected interest supporting intervention). 

In addition, Movants represent members who are indirectly affected by the 

Rule, but who nevertheless have significant interests that are impaired by EPA's denial 

of the petitions for reconsideration. Movants' members include several coal mining 

companies who are reliant on existing coal-fired power plants for a substantial portion 

of their sales. These companies will suffer severe financial loss if the market for coal 

diminishes as a result of the reduction in coal-fired electricity generation required for 

compliance with the Rule. Likewise, virtually all of Movants' members are dependent 

upon electricity for their daily operations. In the case of heavy manufacturing and 

other energy-intensive industries, electricity costs are among the most significant 

expenses to produce their products. Regulations such as the Rule that increase 

electricity costs and potentially reduce the reliability of the electricity grid will directly 

harm those members and reduce their competitiveness in the global marketplace. 

6 
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Had the petitions for reconsideration been granted, these indirect adverse impacts of 

the Rule could have been avoided. 

In sum, Movants' members have an interest in this case that will be concretely 

and adversely affected if EPA prevails in its final action denying the administrative 

petitions for reconsideration of the Rule. 

C. Existing Parties Cannot Adequately Represent Movants' Interests. 

The interests of Movants will not be adequately represented by the existing 

parties in this case. The burden of showing that an intervenor's interests will not be 

adequately represented by the parties is "minimal." Trbovich v. United Mine Wprkers 

404 U.S. 528, 538 n.1 0 (1972). "The applicant need only show that representation of 

his interests 'may be' inadequate, not that representation will in fact be inadequate." 

Dimond v. Dist. if Columbia, 792 F.2d 179, 192 (D.C. Cir. 1986). Further, this Court has 

recognized the "inadequacy of governmental representation" when the government 

has no financial stake in the outcome of the suit but the private intervenor does. See) 

e.g., id; Fund for Animals, 322 F.3d at 736; NRDC v. Costle, 561 F.2d 904, 912 n.41 

(D.C. Cir. 1977). Mere agreement between a private party and a government agency is 

not sufficient to establish adequate representation. See Fund for Animals, 322 F.3d at 

736. 

Petitioners here are States, fossil fuel-fired power plants, coal mmmg 

compames, and the National Association of Home Builders. The States cannot 

adequately represent Movants' interests m this case. While they may share some 

7 
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interests with Movants, the States have a more expansive obligation that is focused on 

a broad "representation of the general public interest," not the "narrower interest" of 

certain businesses. Dimond, 792 F.2d at 192-93. Thus, Movants' members have 

interests distinct from the States' more general mandate, namely, helping to ensure 

that the companies they represent are able to operate the nation's manufacturing and 

energy facilities, preserve and create jobs, and provide products critical to the nations' 

infrastructure, all in an environmentally sound manner. The difference between 

Movants' private interests and the government's public interests is sufficient to justify 

intervention. Fund for Animals, 322 F.3d at 736; Sierra Club v. Espy, 18 F.3d 1202, 1208 

(5th Cir. 1994). 

Likewise, the fossil fuel-fired power plant owner, coal mining company, and 

building trade association petitioners cannot adequately represent Movants because 

their interests are not as broad as those of Movants. While Movants' members 

include some fossil fuel-fired power plants, their members also include thousands of 

electricity customers who have an interest in reliable, low-cost electricity and whose 

interests may diverge from the generating units that supply them with electricity. 

Likewise, the interests of individual companies and business associations are 

particularly focused on specific business sectors and do not represent the full 

spectrum of Movants' members across the economy whose interests are impaired by 

the Rule and EPA's denial of the petitions for reconsideration. 

8 
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Finally, EPA cannot adequately represent the interests of Movants because 

EPA's issued the underlying regulations that Movants are challenging. 

II. Movants Have Standing to Intervene in This Case. 

Movants have Article III standing to intervene in support of Petitioners 

because they represent companies that are directly regulated or indirectly affected by 

the Rule and EPA's denial of petitions for reconsideration of that Rule. An 

association has standing to sue on behalf of its members when: 

(a) its members would otherwise have standing to sue in their own right; 
(b) the interest it seeks to protect are germane to the organization's 
purpose; and (c) neither the claim asserted nor the relief requested 
requires the participation of individual members in the lawsuit. 

Hunt v. Wash. State Apple Advert. CommJn, 432 U.S. 333, 343 (1977). 

First, "at least some of the members" of Movants "would have standing to 

[intervene] in their own right." FedJn for Am. Immigration RiformJ Inc. v. Reno, 93 F.3d 

897, 899 (D.C. Cir. 1996). As an initial mater, the member companies have standing 

for the same reasons they fulfill the grounds for intervention. See Roeder v. Islamic 

Re;tJUblic rif Tran> 333 F.3d 228> 233 (D.C. Cir. 2003) (noting that "any person who 

satisfies Rule 24(a) will also meet Article III's standing requirement"). 

In any event, a putative intervenor's standing depends on how that party would 

be affected by the agency's action and the relief sought by the Petitioner. See Fund for 

Animals, 322 F. 3d at 733. Here, Petitioners challenge EPA's denial of their 

administrative petitions for reconsideration of the Rule. As discussed above, the relief 

9 
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sought by Petitioners would significantly reduce the regulatory compliance burden on 

some of Movants' members and the indirect adverse effects of those regulations on 

other members. Conversely, if EPA prevails, Movants' members' interests will be 

harmed through direct compliance costs, indirect increases in electricity costs, and 

reduced grid reliability. There is "little question" that a party who "is himself an 

object of [governmental] action (or foregone action) at issue" has standing. Lt!Jan v. 

Dif.r. if Wildlife, 504 U.S. 555, 561-62 (1992); if. Grocery Mfrs. AssJn v. EPA, 693 F.3d 

169, 175 (D.C. Cir. 2012) (distinguishing parties on whom agency action imposes 

"regulatory restrictions, costs, or other burdens," for whom standing is easily 

established from others, for whom it is "more difficult"). Likewise, there is little 

question that a putative intervenor has standing when there is a clear causal chain 

between the regulation at issue and that economic harm the intervenor will suffer. 

Second, the interests that Movants seek to protect are germane to their 

organizational purposes of promoting the well-being of their member companies, 

industries, and the business community more broadly and of representing those 

interests in, inter alia, federal agency rulemaking. Imposing burdensome and costly 

C02 emissions reduction targets on fossil fuel-fired power plants would squarely 

conflict with those purposes. Thus, the substantive issues that are raised in this case 

are germane to Movants' organizational purposes. 

Finally, the participation of individual member companies-while 

permissible-is not mandatory. Petitioners are seeking judicial review of regulations 

10 
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that impose C02 emissions reduction requirements on all existing fossil fuel-fired 

power plants, and therefore this action is not directed at, and does not depend on the 

circumstances of, any specific facility. 

Movants unquestionably have a sufficient stake in this case to support Article 

III standing. 

CONCLUSION 

For the foregoing reasons, Movants respectfully seek leave to intervene m 

support of Petitioners in Case No. 17-1014 (and consolidated cases). 

Dated: February 16, 2017 

Of Counsel: 
Steven P. Lehotsky 
Sheldon B. Gilbert 
U.S. CHAMBER 

LITIGATION CENTER 

1615 H St., NW 
Washington, DC 20062 
202.463.5337 
Counsel for the Chamber if 
Commerce if the United States 
if America 

Of Counsel: 
Richard S. Moskowitz 
AMERICAN FUEL & 
PETROCHEMICAL 

MANUFACTURERS 

1667 K St., NW 

Of Counsel 
Linda E. Kelly 
Quentin Riegel 
Leland P. Frost 
MANUFACTURERS' 

CENTER FOR LEGAL 

ACTION 

733 10th St., NW 
Suite 700 
Washington, DC 20001 
202.637.3000 
Counsel for the National 
Association if Manufacturers 
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Respectfully submitted, 

Is! Peter D. Keisler 
Peter D. Keisler 
C. Frederick Beckner III 
Ryan C. Morris 
Joel F. Visser 
Paul]. Ray 
SIDLEY AUSTIN, LLP 

1501 K St., NW 
Washington, DC 20005 
202.736.8027 
Counsel for Movant-Intervenors 

Of Counsel: 
Karen R. Harned 
Executive Director 
Elizabeth Milito 
Senior Executive Counsel 
NATIONAL FEDERATION 

OF INDEPENDENT 

BUSINESS 
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Suite 700 
Washington, DC 20006 
202.457.0480 
Counsel for American Fuel & 
Petrochemical Manufacturers 
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SMALL BUSINESS LEGAL 

CENTER 

1201 F St., NW 
Suite 200 
Washington, DC 20004 
202.314.2061 
Counsel for National 
Federation ifindependent 
Business 
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ORAL ARGUMENT NOT YET SCHEDULED 

UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF NORTH DAKOTA, 

Petitioner, 

v. 

ENVIRONMENTAL PROTECTION 
AGENCY, 

Case No. 17-1014 (and 
consolidated cases) 

Respondent. 

RULE 26.1 STATEMENT 

Pursuant to Fed. R. App. P. 26.1 and L.R. 26.1, the Chamber of Commerce of 

the United States of America, the National Association of Manufacturers, the 

American Fuel & Petrochemical Manufacturers, the National Federation of 

Independent Business, the American Chemistry Council, the American Coke and Coal 

Chemicals Institute, the American Foundry Society, the American Forest & Paper 

Association, the American Iron and Steel Institute, the American Wood Council, the 

Brick Industry Association, the Electricity Consumers Resource Council, the Lignite 

Energy Council, the National Lime Association, the National Oilseed Processors 

Association, and the Portland Cement Association respectfully submit this Corporate 

Disclosure Statement and state as follows: 

1. The Chamber of Commerce of the United States of America (the 

"Chamber") states that it is the world's largest business federation. The Chamber 

1 
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represents 300,000 direct members and indirectly represents the interests of more 

than 3 million companies, state and local chambers, and trade associations of every 

size, in every industry sector, and from every region of the country. The Chamber has 

no parent corporation, and no publicly held company has 10% or greater ownership 

in the Chamber. 

2. The National Association of Manufacturers ("NAM") states that it is the 

largest manufacturing association in the United States, representing small and large 

manufacturers in every industrial sector and in all 50 states. Manufacturing employs 

more than 12 million men and women, contributes $2.17 trillion to the U.S. economy 

annually, has the largest economic impact of any major sector, and accounts for more 

than three-quarters of private-sector research and development in the nation. The 

NAM is the powerful voice of the manufacturing community and the leading 

advocate for a policy agenda that helps manufacturers compete in the global economy 

and create jobs across the United States. The NAM has no parent corporation, and 

no publicly held company has 10% or greater ownership in the NAM. 

3. The American Fuel & Petrochemical Manufacturers ("AFPM") states 

that it is a national trade association whose members comprise more than 400 

companies, including virtually all United States refiners and petrochemical 

manufacturers. AFPM's members supply consumers with a wide variety of products 

that are used daily in homes and businesses. AFPM has no parent corporation, and 

no publicly held company has 10% or greater ownership in AFPM. 

2 
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4. The National Federation of Independent Business ("NFIB") states that 

it is a nonprofit mutual benefit corporation that promotes and protects the rights of 

its members to own, operate, and grow their businesses across the fifty States and the 

District of Columbia. NFIB has no parent corporation, and no publicly held 

company has 10% or greater ownership in NFIB. 

5. The American Chemistry Council ("ACC") states that it represents the 

leading companies engaged in the business of chemistry. ACC members apply the 

science of chemistry to make innovative products and services that make people's 

lives better, healthier, and safer. ACC is committed to improved environmental, 

health, and safety performance through Responsible Care®, common sense advocacy 

designed to address major public policy issues, and health and environmental research 

and product testing. The business of chemistry is an $801 billion enterprise and a key 

element of the nation's economy. ACC has no parent corporation, and no publicly 

held company has 10% or greater ownership in ACC. 

6. The American Coke and Coal Chemicals Institute ("ACCCI") states that, 

founded in 1944, it is the international trade association that represents 100% of the 

U.S. producers of metallurgical coke used for iron and steelmaking, and 100% of the 

nation's producers of coal chemicals, who combined have operations in 12 states. It 

also represents chemical processors, metallurgical coal producers, coal and coke sales 

agents, and suppliers of equipment, goods, and services to the industry. ACCCI has 

no parent corporation, and no publicly held company has 10% or greater ownership 
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in ACCCI. 

7. The American Foundry Society ("AFS") states that, founded in 1896, it 

is the leading U.S. based metalcasting society, assisting member companies and 

individuals to effectively manage their production operations, profitably market their 

products and services, and equitably manage their employees. The association is 

comprised of more than 7,500 individual members representing over 3,000 

metalcasting firms, including foundries, suppliers, and customers. AFS has no parent 

corporation, and no publicly held company has 10% or greater ownership in AFS. 

8. The American Forest & Paper Association ("AF&P A") states that it is 

the national trade association of the paper and wood products industry, which 

accounts for approximately 4 percent of the total U.S. manufacturing gross domestic 

product. The industry makes products essential for everyday life from renewable and 

recyclable resources, producing about $210 billion in products annually and employing 

nearly 900,000 men and women with an annual payroll of approximately $50 billion. 

AF&P A has no parent corporation, and no publicly held company has 10% or greater 

ownership in AF&P A. 

9. The American Iron and Steel Institute ("AISI") states that it serves as 

the voice of the North American steel industry and represents 19 member companies, 

including integrated and electric furnace steelmakers, accounting for the majority of 

U.S. steelmaking capacity with facilities located in 41 states, Canada, and Mexico, and 

approximately 125 associate members who are suppliers to or customers of the steel 
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industry. AISI has no parent corporation, and no publicly held company has 10% or 

greater ownership in AISI. 

10. The American Wood Council ("AWC") states that it is the voice of 

North American traditional and engineered wood products, representing over 75% of 

the industry that provides approximately 400,000 men and women with family-wage 

jobs. A WC members make products that are essential to everyday life from a 

renewable resource that absorbs and sequesters carbon. A WC has no parent 

corporation, and no publicly held company has a ten percent (1 0%) or greater 

ownership interest in AWC. 

11. The Brick Industry Association ("BIA") states that, founded in 1934, it 

is the recognized national authority on clay brick manufacturing and construction, 

representing approximately 250 manufacturers, distributors, and suppliers that 

historically provide jobs for 200,000 Americans in 45 states. BIA has no parent 

corporation, and no publicly held company has 10% or greater ownership in BIA. 

12. The Electricity Consumers Resource Council ("ELCON") states that it 

is the national association representing large industrial consumers of electricity. 

ELCON member companies produce a wide range of industrial commodities and 

consumer goods from virtually every segment of the manufacturing community. 

ELCON members operate hundreds of major facilities in all regions of the United 

States. Many ELCON members also cogenerate electricity as a by-product to serving 

a manufacturing steam requirement. ELCON has no parent corporation, and no 
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publicly held company has 10% or greater ownership in ELCON. 

13. The Lignite Energy Council ("LEC") states that it is a regional, non-

profit organization whose primary mission is to promote the continued development 

and use of lignite coal as an energy resource. The LEC's membership includes: (1) 

producers of lignite coal who have an ownership interest in and who mine lignite; (2) 

users of lignite who operate lignite-fired electric generating plants and the nation's 

only commercial scale "synfuels" plant that converts lignite into pipeline-quality 

natural gas; and (3) suppliers of goods and services to the lignite coal industry. LEC 

has no parent corporation, and no publicly held company has 10% or greater 

ownership in LEC. 

14. The National Lime Association ("NLA") states that it is the national 

trade association of the lime industry and that it is comprised of U.S. and Canadian 

commercial lime manufacturing companies, suppliers to lime companies, and foreign 

lime companies and trade associations. NLA's members produce more than 99% of 

all lime in the U.S., and 100% of the lime manufactured in Canada. NLA provides a 

forum to enhance and encourage the exchange of ideas and technical information 

common to the industry and to promote the use of lime and the business interests of 

the lime industry. NLA is a non-profit organization. It has no parent corporation, 

and no publicly held company has 10% or greater ownership in NLA. 

15. The National Oilseed Processors Association ("NOPA") states that it is 

a national trade association that represents 12 companies engaged in the production 
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of vegetable meals and vegetable oils from oilseeds, including soybeans. NOPA's 

member companies process more than 1.6 billion bushels of oilseeds annually at 63 

plants in 19 states, including 57 plants which process soybeans. NOPA has no parent 

corporation, and no publicly held company has 10% or greater ownership in NOPA. 

16. The Portland Cement Association ("PCA") states that it is a not-for-

profit "trade association" within the meaning of Circuit Rule 26.1(b). It represents 

companies responsible for more than 80 percent of cement-making capacity in the 

United States. PCA members operate manufacturing plants in 35 states, with 

distribution centers in all 50 states. PCA conducts market development, engineering, 

research, education, technical assistance, and public affairs programs on behalf of its 

members. Its mission focuses on improving and expanding the quality and uses of 

cement and concrete, raising the quality of construction, and contributing to a better 

environment. PCA has no parent corporation, and no publicly held company owns a 

10% or greater interest in PCA. 

Dated: February 16, 2017 

OJ Counsel: 
Steven P. Lehotsky 
Sheldon B. Gilbert 
U.S. CHAMBER LITIGATION 

CENTER 

1615 H St., NW 
Washington, DC 20062 
202.463.5337 

OJ Counsel: 
Linda E. Kelly 
Quentin Riegel 
Leland P. Frost 
MANUFACTURERS' CENTER 

FOR LEGAL ACTION 

733 1Oth St., NW 
Suite 700 
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Respectfully submitted, 

Is! Peter D. Keisler 
Peter D. Keisler 
C. Frederick Beckner III 
Ryan C. Morris 
Joel F. Visser 
Paul]. Ray 
SIDLEY AUSTIN, LLP 

1501 K St., NW 
Washington, DC 20005 
202.736.8027 
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Counsel for the Chamber if Washington, DC 20001 
Commerce if the United States if 202.637.3000 
America Counsel for the National 

Association if Manufacturers 

Of Counsel: 
Richard S. Moskowitz 
AMERICAN FUEL & 

PETROCHEMICAL 

MANUFACTURERS 

1667 K St., NW 
Suite 700 
Washington, DC 20006 
202.457.0480 
Counsel for American Fuel & 
Petrochemical Manufacturers 
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Counsel for Movant-Intervenors 

Of Counsel 
Karen R. Harned 
Executive Director 
Elizabeth Milito 
Senior Executive Counsel 
NATIONAL FEDERATION 

OF INDEPENDENT 

BUSINESS 

SMALL BUSINESS LEGAL 

CENTER 

1201 F St., NW 
Suite 200 
Washington, DC 20004 
202.314.2061 
Counsel for National 
Federation ifindependent 
Business 
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ORAL ARGUMENT NOT YET SCHEDULED 

UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF NORTH DAKOTA, 

Petitioner, 

v. 

ENVIRONMENTAL PROTECTION 
AGENCY, 

Case No. 17-1014 (and 
consolidated cases) 

Respondent. 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rules 15(c)(3) and 28(a)(1), Movants submit this certificate 

as to parties, rulings, and related cases. 

A. Parties and Amici. Because this case involves direct review of a final agency 

action, the requirement to furnish a list of parties, intervenors, and amici that appeared 

below is inapplicable. This case involves the following parties: 

(i) Petitioners 

The Petitioners in these consolidated cases are as follows: 

• CaseNo.17-1014: StateofNorthDakota 

• Case No. 17-1015: Murray Energy Corporation 

• Case No 17-1018: Utility Air Regulatory Group and American Public 

Power Association 

1 
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• Case No 17-1019: LG&E and KU Energy LLC 

• Case No 17-1020: National Rural Electric Cooperative Association 

• Case No 17-1022: State ofWest Virginia, State of Texas, State of 

Alabama, State of Arizona Corporation Commission, State of Arkansas, 

State of Georgia, State of Indiana, State of Kansas, State of Louisiana, 

State of Mississippi Department of Environmental Quality, State of 

Mississippi Public Service Commission, State of Montana, State of 

Nebraska, State of New Jersey, State of Ohio, State of South Dakota, 

State of Utah, State of Wisconsin, State of Wyoming, and State of South 

Carolina 

• Case No 17-1023: National Association of Home Builders 

• Case No. 17-1031: Alabama Power Company, Georgia Power 

Company, Gulf Power Company, and Mississippi Power Company 

• Case No. 17-1035: Peabody Energy Corporation 

(ii) Respondents 

Respondents in these consolidated cases are as follows: 

• United State Environmental Protection Agency (all consolidated cases) 

• Regina McCarthy, in her official capacity as Administrator of the United 

States Environmental Protection Agency (Case No. 17-1 015) 
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• Catherine McCabe, in her official capacity as Acting Administrator of 

the United States Environmental Protection Agency (Case Nos. 17-17-

1022 and 17-1031) 

(iii) Intervenors and Amici 

There are no amici at this time. 

The Movant-Intervenors for Petitioners are the Chamber of Commerce of the 

United States of America, the National Association of Manufacturers, the American 

Fuel & Petrochemical Manufacturers, the National Federation of Independent 

Business, the American Chemistry Council, the American Coke and Coal Chemicals 

Institute, the American Foundry Society, the American Forest & Paper Association, 

the American Iron and Steel Institute, the American Wood Council, the Brick 

Industry Association, the Electricity Consumers Resource Council, the Lignite Energy 

Council, the National Lime Association, the National Oilseed Processors Association, 

and the Portland Cement Association 

Additional Movant-Intervenors for Respondents are the State of California, the 

State of Connecticut, the State of Delaware, the State of Hawaii, the State of Illinois, 

the State of Iowa, the State of Maine, the State of Maryland, the Commonwealth of 

Massachusetts, the State of Minnesota, the State of New Mexico, the State of Oregon, 

the Commonwealth of Virginia, the State of Rhode Island, the State of Vermont, the 

District of Columbia, the State of Washington, the City of New York, the City of 

Philadelphia, the City of Boulder, the City of Chicago, Broward County, Florida, the 

3 

ED_0011318_00011186-00023 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

City of South Miami, the American Lung Association, the Environmental Defense 

Fund, the Natural Resources Defense Council, the Clean Air Council, Clean 

Wisconsin, the Conservation Law Foundation, the Ohio Environmental Council, the 

Center for Biological Diversity, Sierra Club, West Virginia Highlands Conservancy, 

Ohio Valley Environmental Coalition, Coal River Mountain Watch, Kanawha Forest 

Coalition, Mon Valley Clean Air Coalition, Keeper of the Mountain Foundation, and 

the State of New York. 

B. Ruling Under Review. The final agency action under review is the EPA final 

action entitled "Denial of Reconsideration and Administrative Stay of the Emissions 

Guidelines for Greenhouse Gas Emissions and Compliance Times for Electric Utility 

Generating Units." 82 Fed. Reg. 4,864 G an. 17, 2017). 

C. Related Cases. This case has not previously been before this Court or any 

other court. To the knowledge of the undersigned counsel, there is one other 

ongoing case that is related to this case, State ifWest Virginia v. EPA, D.C. Cir. Case 

No. 15-1363 (and consolidated cases). 

Dated: February 16, 2017 

OJ Counsel: 
Steven P. Lehotsky 
Sheldon B. Gilbert 
U.S. CHAMBER LITIGATION 

OJ Counsel: 
Linda E. Kelly 
Quentin Riegel 
Leland P. Frost 
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Respectfully submitted, 

Is! Peter D. Keisler 
Peter D. Keisler 
C. Frederick Beckner III 
Ryan C. Morris 
Joel F. Visser 
Paul]. Ray 
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CENTER 

1615 H St., NW 
Washington, DC 20062 
202.463.5337 

MANUFACTURERS' CENTER 

FOR LEGAL ACTION 

733 1Oth St., NW 
Suite 700 

Counsel for the Chamber if Washington, DC 20001 
Commerce if the United States if 202.637.3000 
America Counsel for the National 

Association if Manufacturers 

Of Counsel: 
Richard S. Moskowitz 
AMERICAN FUEL & 
PETROCHEMICAL 

MANUFACTURERS 

1667 K St., NW 
Suite 700 
Washington, DC 20006 
202.457.0480 
Counsel for American Fuel & 
Petrochemical Manufacturers 
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SIDLEY AUSTIN, LLP 

1501 K St., NW 
Washington, DC 20005 
202.736.8027 
Counsel for Movant-Intervenors 

Of Counsel 
Karen R. Harned 
Executive Director 
Elizabeth Milito 
Senior Executive Counsel 
NATIONAL FEDERATION 

OF INDEPENDENT 

BUSINESS 

SMALL BUSINESS LEGAL 

CENTER 

1201 F St., NW 
Suite 200 
Washington, DC 20004 
202.314.2061 
Counsel for National 
Federation ifindependent 
Business 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 16th day of February 2017, I caused to be served 

one copy of the foregoing Motion for Leave to Intervene on Behalf of Petitioners, 

along with associated Corporate Disclosure Statement and Certificate as to Parties, 

Rulings, and Related Cases, upon the following: 

Is I Peter D. Keisler 
Peter D. Keisler 
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ORAL ARGUMENT HELD ON SEPTEMBER 27, 2016 

IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

) 
STATE OF WEST VIRGINIA, et al., ) 

) 
Petitioners, ) 

) 
v. ) 

) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY, et al., ) 

) 
Respondents. ) 

No. 15-1363 and consolidated 
cases 

MOTION TO WITHDRAW AS PETITIONER 

Now comes Petitioner North Carolina Department of Environmental Quality 

("NCDEQ") and hereby moves to withdraw as a petitioner in this matter. This 

voluntary withdrawal is appropriate as there i s no direct claim made against 

NCDEQ in this matter, and this withdrawal will not materially prejudice the rights 

of the other parties. NCDEQ recommends that all parties bear their o\:vn costs. 
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Date: February 23, 2017 Respectfully submitted, 

JOSH STEIN 
Attorney General ofNorth Carolina 

/s/ Marc D. Bernstein 
Marc D. Bernstein 

Special Deputy Attorney General 
Amy L. Bircher 

Special Deputy Attorney General 
Brenda Menard 

Special Deputy Attorney General 
Scott A. Conklin 

Assistant Attorney General 
Asher P. Spiller 

Assistant Attorney General 
North Carolina Department of Justice 
P.O. Box 629 
Raleigh, North Carolina 27602-0629 
Tel: (919) 716-6600 
Fax: (919) 716-6767 

Counsel for Petitioner North Carolina 
Department of Environmental Quality 
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CERTIFICATE OF COMPLIANCE 

This document complies with the word limit of Fed. R. App. P. 27(d)(2)(A) 

because, excluding the parts of the document exempted by Fed. R. App. P. 32(f), 

this document contains 70 words. 

/s/ Marc D. Bernstein 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 23rd day of February, 2017, I caused a true and 

correct copy of the foregoing Motion to Withdraw as Petitioner to be served 

electronically through the Court's CM/ECF system on all ECF -registered counsel. 

/s/ Marc D. Bernstein 
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To: Minoli, Kevin[Minoli.Kevin@epa.gov] 
Cc: Zenick, Elliott[Zenick.EIIiott@epa.gov]; Prabhu, Aditi[Prabhu.Aditi@epa.gov]; Jordan, 
Scott[Jordan.Scott@epa.gov]; Packard, Elise[Packard.Eiise@epa.gov] 
From: Schmidt, Lorie 
Sent: Thur 3/9/2017 4:03:35 PM 
Subject: CPP filing due on Monday 

Ex. 5- Deliberative Process 

Lorie Schmidt 

Associate General Counsel, Air and Radiation 

Office of General Counsel 

US Environmental Protection Agency 

(202)564-1681 
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To: Jones, Gaii-R[Jones.Gaii-R@epa.gov] 
Cc: Baptist, Erik[baptist.erik@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, 
Elliott[Zenick.EIIiott@epa.gov] 
From: Jordan, Scott 
Sent: Mon 7/10/2017 6:13:21 PM 
Subject: Clean Power Plan Litigation - Briefing Time and Materials for Erik 

Gail-

First, Erik has asked that I work with you to set up time for Lorie, Elliott and I to meet with him to 
give him an overview of the key issues in the Clean Power Plan litigation. Our outlook 
calendars are up to date, so you can see what times we are available at a time that will work for 
Erik. I think one hour will be enough for an initial briefing, but we may need to set up further 
briefings if Erik wants more detail on specific issues. 

Second, this email contains the items that Erik has asked be collected into a binder of materials 
related to the Clean Power Plan litigation (see text in yellow highlight below): 

Attached to this email are the following key briefs: 

Petitioners' Legal Issues Opening Brief 

Petitioners' Record Issues Opening Brief 

EPA Brief (covering all issues) 

Petitioners' Legal Issues Reply Brief 

Petitioners' Record Issues Reply Brief 

Ex. 5 - Deliberative Process and Attorney Client 
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Please let me know if you have any questions about any aspect of this. 

Thanks, 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7508 

From: Baptist, Erik 
Sent: Friday, July 07, 2017 8:11 AM 
To: Jordan, Scott <Jordan.Scott@epa.gov>; Zenick, Elliott <Zenick.EIIiott@epa.gov> 
Cc: Schmidt, Lorie <Schmidt.Lorie@epa.gov> 
Subject: RE: CPP- CPP Litigation Information and Status Document 

Scott, 

Yes, let's set up time for you to provide me with an overview of the key issues in the case and 
answer any questions that I may have. 

Ex. 5 - Deliberative Process and Attorney Client 
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You can work with Gail to find time on my schedule to provide me with the overview. 

Thanks! 

Erik Baptist 

Senior Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

1200 Pennsyvlania Ave., NW 

Washington, DC 20460 

(202) 564-1689 

From: Jordan, Scott 
Sent: Wednesday, July 5, 2017 8:53AM 
To: Baptist, Erik <~:m!illilli!s@§~JIQY> 
Cc: Schmidt, Lorie <§"Q~tl!1 'J111Q1tbQ!~~~gm~> 
Subject: Re: CPP- CPP Litigation Information and Status Document 

Erik-

Given the large volume of materials in the CPP lawsuit, Elliott and I just had a chat 
about what we could do to help get you the background you need in an efficient manner. 

We have two suggestions: 

ED_0011318_00011164-00003 
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Ex. 5 - Deliberative Process and Attorney Client 

Just let us know what will work best for you. 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7508 

From: Baptist, Erik 
Sent: Wednesday, July 5, 2017 8:23AM 
To: Jordan, Scott; Zenick, Elliott 
Cc: Schmidt, Lorie 
Subject: RE: CPP- CPP Litigation Information and Status Document 
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1 
___ TJ19.Il~§l.-~~Q.tt:---'-·9.m __ g_~_fini!.~Jy __ i_o.t~.r~?J~~ in this litigation[·.~~-~--~·-=-~~-~~-~~-~~~t~-~~--~~~-~~~~~-~~!.~-~~~~~~-~~!·~~-~.!.] 

! Ex. 5 - Deliberative Process Attorney Ghent i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

Erik Baptist 

Senior Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

1200 Pennsyvlania Ave., NW 

Washington, DC 20460 

(202) 564-1689 

From: Jordan, Scott 
Sent: Wednesday, July 5, 2017 7:53AM 
To: Zenick, Elliott 
Cc: Schmidt, Lorie <~~Q~I]1 'I!.,i.911b2!}§l(l~2§h9ml> 
Subject: Re: CPP- CPP Litigation Information and Status Document 

Let me try that again, this time with the document attached. 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7508 

ED_0011318_00011164-00005 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

From: Jordan, Scott 
Sent: Wednesday, July 5, 2017 7:47AM 
To: Zenick, Elliott; Baptist, Erik 
Cc: Schmidt, Lorie 
Subject: Re: CPP- CPP Litigation Information and Status Document 

Erik-

FYI- In case this is of interest to you, attached is a document that provides basic 
information about the CPP and New Source Rule lawsuits, such as lists of the parties 
and procedural information. Please note that this document is intended to provide basic 
"housekeeping" information, and does not provide information about the substance of 
the challenges and the parties' arguments. 

The current version is attached, and I keep the document updated on the CPP Litigation 
sharepoint site that Elliott provided to you in the email below. 

Scott Jordan 

Air and Radiation Law Office 

Office of Genera! Counse! 

202-564-7508 

From: Zenick, Elliott 
Sent: Friday, June 30, 2017 12:39 PM 
To: Baptist, Erik 
Cc: Schmidt, Lorie; Jordan, Scott 
Subject: CPP 
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Erik, Lorie asked that we get you copies of the briefs in the CPP litigation as well as the draft of 
the CPP repeal package that was sent to OMB. The repeal package is attached. Unfortunately, 
the briefs are so large that they are crashing my computer when I try and attach more than one 
or two. Accordingly, I have included below a link to a file on sharepoint with all the merits 
briefs. Let me know if you have any questions or have trouble with the link. 

!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

!-·-·-·-·-·-·-·-·-·-·-·-·--~-~-~----~---:-·-~-~-~-i-~~-~~.!_i_y~----~-~~-~-~~~---~-!1-~---~-!_!.~~-~-~-y __ Y'{~-~~---·-·-·-·-·-·-·-·-·-·-·J 
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ORAL ARGUMENT SCHEDULED FORJUNE 2, 2016 

No. 15-1363 (and consolidated cases) 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, et al., 
Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al., 

Respondents. 

On Petitions for Review of Final Agency Action of the 
United States Environmental Protection Agency 

80 Fed. Reg. 64,662 (Oct. 23, 2015) 

OPENING BRIEF OF PETITIONERS ON CORE LEGAL ISSUES 

Ken Paxton 
ATTORNEY GENERAL OF TEXAS 

Jeffrey C. Mateer 
First Assistant Attorney General 

Scott A. Keller 
Solicitor General 
Counsel if Record 

P.O. Box 12548 
Austin, TX 78711-2548 
Tel: (512) 936-1700 
scott.keller@texasattorneygeneral.gov 

Counsel for Petitioner State ifTexas 

Patrick Morrisey 
ATTORNEY GENERAL OF WEST 

VIRGINIA 

Elbert Lin 
Solicitor General 
Counsel if Record 

J. Zak Ritchie 
Assistant Attorney General 

State Capitol Building 1, Room 26-E 
Charleston, WV 25305 
Tel: (304) 558-2021 
Fax: (304) 558-0140 
elbert.lin@wvago.gov 

DATED: February 19, 2016 Counsel for Petitioner State if West Virginia 
FINAL FORM: April 22, 2016 

Additional counsel listed otl follOJvingpages 
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F. William Brownell 
Allison D. Wood 
Henry V. Nickel 
Tauna M. Szymanski 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 

Counsel for Petitioners Utility Air Regulatory 
Group and American Public Power Association 

Peter S. Glaser 
Carroll W. McGuffey III 
Justin T. Wong 
TROUTMANSANDERSLLP 

401 Ninth Street N.W., Suite 1000 
Washington, D.C. 20004 
Tel: (202) 27 4-2998 
peter.glaser@troutmansanders.com 

Counsel for Petitioner National Mining 
Association 

Peter D. Keisler 
Roger R. Martella, Jr. 
C. Frederick Beckner III 
Ryan C. Morris 
Paul]. Ray 
SIDLEY AUSTIN, LLP 

1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8027 
pkeisler@sidley.com 

Counsel for Petitioners Chamber if Commerce if 
the United S fates if America; National 
Association if Manufacturers; American Fuel 
& Petrochemical Manufacturers; and National 
Federation ~[Independent Business 

Luther Strange 
ATTORNEY GENERAL OF ALABAMA 

Andrew Brasher 
Solicitor General 
Counsel if Record 

501 Washington Avenue 
Montgomery, AL 36130 
Tel: (334) 590-1029 
abrasher@ago.state.al.us 

Counsel for Petitioner State if Alabama 

Mark Brnovich 
ATTORNEY GENERAL OF ARIZONA 

John R. Lopez IV 
Counsel if Record 

Dominic E. Draye 
Keith Miller 

Assistant Attorneys General 
Maureen Scott 
Janet Wagner 
Janice Alward 

Arizona Corp. Commission, 
Staff Attorneys 

1275 West Washington 
Phoenix, AZ 85007 
Tel: (602) 542-5025 
john.lopez@azag.gov 
dominic.draye@azag.gov 
keith.miller@azag.gov 

Counsel for Petitioner Arizona Corporation 
Commission 
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Thomas A. Lorenzen 
Sherrie A. Armstrong 
CROWELL & MoRING LLP 
1001 Pennsylvania Ave., N.W. 
Washington, D. C. 20004 
Tel: (202) 624-2500 
tlorenzen@crowell.com 
sarmstrong@crowell.com 

Counsel for Petitioners National Rural Electric 
CooperatilN Association; Big Rit'ers Electric 
Corporation; Brazos Electric Power Cooperative) 
Inc.; Buckrye Powe1) Inc.; Central Montana 
Electric Power Cooperative; Central Power 
Electric Cooperative) Inc.) Corn Belt Power 
Cooperative; Dairy land Power Cooperative; East 
River Electric Power Cooperative) Inc.; Georgia 
TrammLuion Corporation; KamaJ Rlectric 
Power Cooperative) Inc.; North Carolina Electric 
Membership Corporation; Northwest Iowa Power 
Cooperative; Oglethorpe Power Corporation; 
PowerS outh Energy Cooperative; Prairie Powe1) 
Inc.; Rushmore Electric Power Cooperative) Inc.; 
Seminole Electric Cooperative) Inc.; Southern 
Illinois Power Cooperative; Sunflower Electric 
Power Corporation; and Upper Missouri G. & 
T. Electric Cooperative) Inc. 

Leslie Rutledge 
ATTORNEY GENERAL OF ARKANSAS 

Lee Rudofsky 
Solicitor General 

Jamie L. Ewing 
Assistant Attorney General 
Counsel if Record 

323 Center Street, Suite 400 
Little Rock, AR 72201 
Tel: (501) 682-5310 
jamie.ewing@arkansasag.gov 

Counsel for Petitioner State if Arkansas 

Cynthia H. Coffman 
ATTORNEY GENERAL OF COLORADO 

Frederick Yarger 
Solicitor General 
Counsel if Record 

1300 Broadway, 1Oth Floor 
Denver, CO 80203 
Tel: (720) 508-6168 
fred. yarger@state.co. us 

Counsel for PetitionerS tate if Colorado 
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Of Counsel 

Rae Cronmiller 
Environmental Counsel 
NATIONAL ASSOCIATION OF RURAL 

ELECTRIC COOPERATIVES 

4301 Wilson Blvd. 
Arlington, VA 22203 
Tel: (703) 907-5500 
rae.cronmiller@nreca.coop 

Counsel for Petitioner National Rural Electric 
Cooperative Association 

Eric L. Hiser 
JORDEN BISCHOFF & HISER, PLC 

7272 E. Indian School Road, Suite 360 
Scottsdale, AZ 85251 
Tel: ( 480) 505-3927 
ehiser@jordenbischoff.com 

Counsel for Petitioner Arizona Electric Power 
Cooperative) Inc. 

Brian A. Prestwood 
Senior Corporate and Compliance 
Counsel 
ASSOCIATED ELECTRIC COOPERATIVE, 

INC. 

2814 S. Golden, P.O. Box 754 
Springfield, MO 65801 
Tel: (417) 885-9273 
bprestwood@aeci.org 

Counsel for Petitioner Associated Electric 
Cooperative) Inc. 

Pamela J o Bondi 
ATTORNEY GENERAL OF FLORIDA 

Allen Winsor 
Solicitor General of Florida 
Counsel if Record 

Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
Tel: (850) 414-3681 
Fax: (850) 410-2672 
allen.winsor@myfloridalegal.com 

Counsel for Petitioner State if Florida 

SamuelS. Olens 
ATTORNEY GENERAL OF GEORGIA 

Britt C. Grant 
Solicitor General 
Counsel if Record 

40 Capitol Square S.W. 
Atlanta, GA 30334 
Tel: ( 404) 656-3300 
Fax: ( 404) 463-9453 
bgrant@law.ga.gov 

Counsel for PetitionerS tate if Georgia 
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David Crabtree 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 

Co-OPERATIVE 

10714 South Jordan Gateway 
SouthJordan, UT 84095 
Tel: (801) 619-9500 
Crabtree@deseretpower .com 

Counsel for Petitioner Deseret Generation & 
Transmission Co-operatit'e 

John M. Holloway III 
SUTHERLAND ASBILL & BRENNAN LLP 
700 Sixth Street, N.W., Suite 700 
Washington, D.C. 20001 
Tel: (202) 383-0100 
Fax: (202) 383-3593 
jay.holloway@sutherland.com 

Counsel for Petitioners East Kentuclg Power 
Cooperative) Inc.; Hoosier Energy Rural Electric 
Cooperative) Inc.; Minnkota Power Cooperative) 
Inc.; and South Mississippi Electric Power 
Association 

Gregory F. Zoeller 
ATTORNEY GENERAL OF INDIANA 

Timothy Junk 
Deputy Attorney General 
Counsel if Record 

Indiana Government Ctr. South 
Fifth Floor 
302 West Washington Street 
Indianapolis, IN 46205 
Tel: (317) 232-6247 
tim. junk@atg.in.gov 

Counsel for Petitioner State if Indiana 

Derek Schmidt 
ATTORNEY GENERAL OF KANSAS 

Jeffrey A. Chanay 
Chief Deputy Attorney General 
Counsel if Record 

Bryan C. Clark 
Assistant Solicitor General 

120 S.W. 10th Avenue, 3rd Floor 
Topeka, KS 66612 
Tel: (785) 368-8435 
Fax: (785) 291-3767 
jeff.chanay@ag.ks.gov 

Counsel for Petitioner State if Kansas 
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Patrick Burchette 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, D. C. 20006 
Tel: (202) 469-5102 
Patrick.Burchette@hklaw.com 

Counsel for Petitioners East Texas Electric 
Cooperative) Inc.; Northeast Texas Electric 
Cooperative) Inc.; Sam Rayburn G&T Electric 
Cooperatit'eJ Inc.; and Tex-La Electric 
Cooperative ifTexas) Inc. 

Christopher L. Bell 
GREENBERG TRAURIG LLP 
1000 Louisiana Street, Suite 1700 
Houston, TX 77002 
Tel: (713) 374-3556 
bellc@gtlaw.com 

Counsel for Petitioner Golden Spread Electrical 
Cooperative) Inc. 

Andy Beshear 
ATTORNEY GENERAL OF KENTUCKY 

Gregory T. Dutton 
Assistant Attorney General 
Counsel if Record 

700 Capitol Avenue 
Suite 118 
Frankfort, KY 40601 
Tel: (502) 696-5453 
gregory.dutton@ky.gov 

Counsel for Petitioner Commonwealth if 
Kentucley 

Jeff Landry 
ATTORNEY GENERAL OF LOUISIANA 

Steven B. "Beaux" Jones 
Counsel if Record 

Duncan S. Kemp, IV 
Assistant Attorneys General 

Environmental Section - Civil Division 
1885 N. Third Street 
Baton Rouge, LA 70804 
Tel: (225) 326-6085 
Fax: (225) 326-6099 
jonesst@ag.state.la.us 

Counsel for Petitioner State if Louisiana 
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Mark Walters 
Michael J. Nasi 
JACKSON WALKER L.L.P. 

100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
mwalters@jw.com 
mnasi@jw.com 

Counsel for Petitioners San Miguel Electric 
Cooperative) Inc. and South Texas Electric 
Cooperative) Inc. 

Randolph G. Holt 
Jeremy L. Fetty 
PARR RICHEY 0BREMSKEY FRANDSEN & 
PATTERSON LLP 

Wabash Valley Power Association, Inc. 
722 N. High School Road 
P.O. Box 24700 
Indianapolis, IN 46224 
Tel: (317) 481-2815 
R_holt@wvpa.com 
jfetty@parrlaw.com 

Counsel for Petitioner Wabash Vallry Power 
Association) Inc. 

Herman Robinson 
Executive Counsel 

Donald Trahan 
Counsel if Record 

Elliott Vega 
LOUISIANA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

Legal Division 
P.O. Box 4302 
Baton Rouge, LA 70821-4302 
Tel: (225) 219-3985 
Fax: (225) 219-4068 
donald. trahan@la.gov 

Counsel for Petitioner State if Louisiana 
Department if Environmental Quality 

Monica Derbes Gibson 
Lesley Foxhall Pietras 
LISKOW & LEWIS, P.L.C. 

701 Poydras Street, Suite 5000 
New Orleans, LA 70139 
Tel: (504) 556-4010 
Fax: (504) 556-4108 
mdgibson@liskow.com 
lfpietras@liskow.com 

Counsel for Petitioner Louisiana PublicS ervice 
Commission 
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Megan H. Berge 
BAKER BOTTS L.L.P. 

1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 

Counsel for Petitioner Western Farmers Electric 
Cooperative 

Steven C. Kohl 
Gaetan Gerville-Reache 
WARNER NORCROSS & JUDD LLP 

2000 Town Center, Suite 2700 
Southfield, MI 4807 5-1318 
Tel: (248) 784-5000 
skohl@wnj.com 

Counsel for Petitioner Wolverine Power Supp!J 
Cooperative) Inc. 

Bill Schuette 
ATTORNEY GENERAL FOR THE PEOPLE 

OF MICHIGAN 

Aaron D. Lindstrom 
Michigan Solicitor General 
Counsel if Record 

P.O. Box 30212 
Lansing, MI 48909 
Tel: (515) 373-1124 
Fax: (517) 373-3042 
lindstroma@michigan.gov 

Counsel for Petitioner People if the State if 
Michigan 

Jim Hood 
ATTORNEY GENERAL OF THE STATE OF 

MISSISSIPPI 

Harold E. Pizzetta 
Assistant Attorney General 

Civil Litigation Division 
Office of the Attorney General 
Post Office Box 220 
Jackson,MS 39205 
Tel: (601) 359-3816 
Fax: (601) 359-2003 
hpizz@ago.state.ms.us 

Counsel for PetitionerS tate if Mississippi 
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Christina F. Gomez 
Lawrence E. Volmert 
Garrison W. Kaufman 
Jill H. Van Noord 
HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8000 
Fax: (303) 295-8261 
cgomez@hollandhart.com 
lvolmert@hollandhart.com 
gwkaufman@hollandhart.com 
jhvannoord@hollandhart.com 

Patrick R. Day 
HOLLAND & HART LLP 
2515 Warren Avenue, Suite 450 
Cheyenne, WY 82001 
Tel: (307) 778-4200 
Fax: (307) 778-8175 
pday@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5800 
Fax: (801) 799-5700 
ecschilling@hollandhart.com 

Counsel for Petitioner Basin Electric Power 
Cooperative 

Donna J. Hodges 
Senior Counsel 

MISSISSIPPI DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
P.O. Box 2261 
Jackson,MS 39225-2261 
Tel: (601) 961-5369 
Fax: (601) 961-5349 
donna_hodges@deq.state.ms.us 

Counsel for Petitioner Mississippi Department if 
Environmental Quality 

Todd E. Palmer 
Valerie L. Green 
MICHAEL, BEST & FRIEDRICH LLP 
601 Pennsylvania Ave., N.W., Suite 700 
Washington, D.C. 20004-2601 
Tel: (202) 747-9560 
Fax: (202) 347-1819 
tepalmer@michaelbest.com 
vlgreen@michaelbest.com 

Counsel for Petitioner Mississippi Public Service 
Commission 
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Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power Compatry 

Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 

Chris Koster 
ATTORNEY GENERAL OF MISSOURI 

James R. Layton 
Solicitor General 
Counsel if Record 

P.O. Box 899 
207 W. High Street 
Jefferson City, MO 65102 
Tel: (573) 751-1800 
Fax: (573) 751-0774 
james.layton@ago.mo.gov 

Counsel for PetitionerS tate if Missouri 

Timothy C. Fox 
ATTORNEY GENERAL OF MONTANA 

Alan Joscelyn 
Chief Deputy Attorney General 

Dale Schowengerdt 
Solicitor General 
Counsel if Record 

215 North Sanders 
Helena, MT 59620-1401 
Tel: (406) 444-7008 
dales@mt.gov 

Counsel for PetitionerS tate if Montana 
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Terese T. Wyly 
Ben H. Stone 
BALCH & BINGHAM LLP 
1310 Twenty Fifth Avenue 
Gulfport, MS 39501-1931 
Tel: (228) 214-0413 
twyly@balch.com 
bstone@balch.com 

Counsel for Petitioner Mississippi Power 
Compatry 

Jeffrey A. Stone 
BEGGS & LANE, RLLP 
501 Commendencia Street 
Pensacola, FL 32502 
Tel: (850) 432-2451 
JAS@beggslane.com 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner Gu!f Power Compatry 

Doug Peterson 
ATTORNEY GENERAL OF NEBRASKA 

Dave Bydlaek 
Chief Deputy Attorney General 

Justin D. Lavene 
Assistant Attorney General 
Counsel if Record 

2115 State Capitol 
Lincoln, NE 68509 
Tel: (402) 471-2834 
justin.lavene@nebraska.gov 

Counsel for Petitioner State if Nebraska 

John J. Hoffman 
ACTING ATTORNEY GENERAL OF NEW 
JERSEY 

David C. Apy 
Assistant Attorney General 

Robert J. Kinney 
Deputy Attorney General 
Counsel if Record 

Division of Law 
R.J. Hughes Justice Complex 
P.O. Box 093 
25 Market Street 
Trenton, NJ 08625-0093 
Tel: (609) 292-6945 
Fax: (609) 341-5030 
robert.kinney@dol.lps.state.nj.us 

Counsel for Petitioner State ifNew}ers~y 
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James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner C02 Task Force if the 
Florida Electric Power Coordinating Group) Inc. 

John J. McMackin 
WILLIAMS & JENSEN 
701 8th Street, N.W., Suite 500 
Washington, D.C. 20001 
Tel: (202) 659-8201 
jjmcmackin@wms-jen.com 

Counsel for Petitioner Energy-Intensive 
Mamifacturers Working Group on Greenhouse 
Gas Regulation 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Kelly "McQueen 
ENTERGY SERVICES, INC. 
425 W. Capitol Avenue, 27th Floor 
Little Rock, AR 72201 
Tel: (501) 377-5760 
kmcque1 @entergy.com 

Counsel for Petitioner Entergy Corporation 

Wayne Stenehjem 
ATTORNEY GENERAL OF NORTH 
DAKOTA 

Margaret Olson 
Assistant Attorney General 

North Dakota Attorney General's Office 
600 E. Boulevard Avenue #125 
Bismarck, ND 58505 
Tel: (701) 328-3640 
maiolson@nd.gov 

PaulM. Seby 
Special Assistant Attorney General 
State of North Dakota 

GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Tel: (303) 572-6500 
Fax: (303) 572-6540 
sebyp@gtlaw.com 

Counsel for Petitioner State if North Dakota 

Michael De Wine 
ATTORNEY GENERAL OF OHIO 

Eric E. Murphy 
State Solicitor 
Counsel if Record 

30 E. Broad Street, 17th Floor 
Columbus, OH 43215 
Tel: (614) 466-8980 
eric.murphy@ohioattorneygeneral.gov 

Counsel for Petitioner State if Ohio 
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Paul J. Zidlicky 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
pzidlicky@sidley.com 

Counsel for Petitioners GenOn Mid-Atlantic) 
ILC; Indian River Power ILC; Louisiana 
Generating ILC; Midwest Generation) LLC; 
NRG Chalk Point ILC; NRG Power 
Midwest LP; NRG Rema ILC; NRG Texas 
Power ILC; NRG Wholesale Generation LP; 
and Vienna Power ILC 

David M. Flannery 
Kathy G. Beckett 
Edward L. Kropp 
STEPTOE &JOHNSON, PLLC 
707 Virginia Street East 
Charleston, WV 25326 
Tel: (304) 353-8000 
dave.flannery@steptoe-johnson.com 
kathy. beckett@steptoe-johnson. com 
skipp.kropp@steptoe-johnson.com 

Stephen L. Miller 
STEPTOE &JOHNSON, PLLC 
700 N. Hurstbourne Parkway, Suite 115 
Louisville, KY 40222 
Tel: (502) 423-2000 
steve.miller@s teptoe- johnson. com 

Counsel for Petitioner Indiana Utility Group 

E. Scott Pruitt 
ATTORNEY GENERAL OF OKLAHOMA 

Patrick R. Wyrick 
Solicitor General of Oklahoma 

313 N.E. 21st Street 
Oklahoma City, OK 73105 
Tel: ( 405) 521-4396 
Fax: ( 405) 522-0669 
fc. docket@oag. state. ok. us 
scott. pruitt@oag. ok.gov 

David B. Rivkin,Jr. 
Counsel if Record 

Mark W. DeLaquil 
Andrew M. Grossman 
BAKER & HosTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Tel: (202) 861-1731 
Fax: (202) 861-1783 
drivkin@bakerlaw.com 

Counsel for Petitioners State if Oklahoma and 
Oklahoma Department if Environmental 
Quality 
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F. William Brownell 
Eric J. Murdock 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
emurdock@hunton.com 

Nash E. Long III 
HUNTON & WILLIAMS LLP 
Bank of America Plaza, Suite 3500 
101 South Tryon Street 
Charlotte, N C 28280 
Tel: (704) 378-4700 
nlong@hunton.com 

Counsel for Petitioner LG&R and 
KU Energy ILC 

Alan Wilson 
ATTORNEY GENERAL OF SOUTH 
CAROLINA 

Robert D. Cook 
Solicitor General 

James Emory Smith, Jr. 
Deputy Solicitor General 
Counsel if Record 

P.O. Box 11549 
Columbia, SC 29211 
Tel: (803) 734-3680 
Fax: (803) 734-3677 
esmith@scag.gov 

Counsel for Petitioner State if South Carolina 

Marty J. Jackley 
ATTORNEY GENER_AL OF SOUTH 
DAKOTA 

Steven R. Blair 
Assistant Attorney General 
Counsel if Record 

1302 E. Highway 14, Suite 1 
Pierre, SD 57501 
Tel: (605) 773-3215 
steven.blair@state.sd.us 

Counsel for Petitioner State if South Dakota 
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P. Stephen Gidiere III 
Thomas L. Casey III 
Julia B. Barber 
BALCH & BINGHAM LLP 
1901 6th Ave. N., Suite 1500 
Birmingham, AL 35203 
Tel: (205) 251-8100 
sgidiere@balch.com 

Stephanie Z. Moore 
Vice President and General Counsel 
LUMINANT GENERATION COMPANY LLC 
1601 Bryan Street, 22nd Floor 
Dallas, TX 75201 

Daniel J. Kelly 
Vice President and Associate General 

Counsel 
ENERGY FUTURE HOLDINGS CORP. 
1601 Bryan Street, 43rd Floor 
Dallas, TX 75201 

Counsel for Petitioners Luminant Generation 
Compatry ILC; Oak Grove Management 
Compatry ILC; Big Brown Power Compatry 
ILC; Sandow Power Compatry ILC; Big 
Brown Lignite Compatry ILC; Luminant 
Mining Compatry ILC; and Luminant Big 
Brown Mining Compatry ILC 

Sean Reyes 
ATTORNEY GENERAL OF UTAH 

Tyler R. Green 
Solicitor General 
Counsel if Record 

Parker Douglas 
Federal Solicitor 

Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, UT 84114-2320 
pdouglas@utah.gov 

Counsel for Petitioner State if Utah 

Brad Schimel 
ATTORNEY GENERAL OF WISCONSIN 

Misha Tseytlin 
Solicitor General 
Counsel if Record 

Andrew Cook 
Deputy Attorney General 

Delanie M. Breuer 
Assistant Deputy Attorney General 

Wisconsin Department of Justice 
17 West Main Street 
Madison, WI 53707 
Tel: (608) 267-9323 
tseytlinm@doj.state.wi.us 

Counsel for Petitioner State ifi%7isconsin 
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Ronald J. Ten pas 
MORGAN, LEWIS & BOCKIUS LLP 

1111 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 739-3000 
rtenpas@morganlewis.com 

Counsel for Petitioner Minnesota Power (an 
operating division if ALLE1E) Inc.) 

Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymans ki@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Montana-Dakota Utilities 
Co.) a Division ifMDU Resources Group) Inc. 

Peter K. Michael 
ATTORNEY GENERAL OF WYOMING 

James Kaste 
Deputy Attorney General 
Counsel if Record 

Michael]. McGrady 
Erik Petersen 

Senior Assistant Attorneys General 
Elizabeth Morrisseau 

Assistant Attorney General 
2320 Capitol Avenue 
Cheyenne, ~ 82002 
Tel: (307) 777-6946 
Fax: (307) 777-3542 
james.kaste@wyo.gov 

Counsel for Petitioner State ifW)oming 

SamM. Hayes 
General Counsel 
Counsel if Record 

Craig Bromby 
Deputy General Counsel 

Andrew Norton 
Deputy General Counsel 

NORTH CAROLINA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

1601 Mail Service Center 
Raleigh, NC 27699-1601 
Tel: (919) 707-8616 
sam.hayes@ncdenr.gov 

Counsel for Petitioner North Carolina 
Department if Environmental Quality 
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William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 

1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner NorthWestern 
Corporation d/b/a NorthWestern Enew 

Joshua R. More 
Jane E. Montgomery 
Amy Antoniolli 
SCHIFF HARDIN LLP 

233 South Wacker Drive 
Suite 6600 
Chicago, IL 60606 
Tel: (312) 258-5500 
jmore@schiffuardin.com 
jmontgomery@schiffuardin.com 
aantoniolli@schiffuardin.com 

Counsel for Petitioner Prairie State Generating 
Company) LLC 

Dennis Lane 
STINSON LEONARD STREET LLP 

1775 Pennsylvania Ave., N.W., Suite 800 
Washington, D. C. 20006 
Tel: (202) 785-9100 
Fax: (202) 785-9163 
dennis.lane@stinson.com 

Parthenia B. Evans 
STINSON LEONARD STREET LLP 

1201 Walnut Street, Suite 2900 
Kansas City, MO 64106 
Tel: (816) 842-8600 
Fax: (816) 691-3495 
parthy.evans@stinson.com 

Counsel for Petitioner Kansas City Board if 
Public Utilities- Unijied Goz;ernment if 
wyandotte County/ Kansas Ciry) Kansas 
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Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Tri-State Generation and 
Transmission Association) Inc. 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner Westar Energy) Inc. 
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Peter D. Keisler 
Roger R. Martella,Jr. 
C. Frederick Beckner III 
Ryan C. Morris 
Paul]. Ray 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D. C. 2000 5 
Tel: (202) 736-8027 
pkeisler@sidley.com 

Counsel for Petitioners American Chemistry 
Council,· American Coke and Coal Chemicals 
Institute; American Foundry Society; American 
Forest & Paper Association; American Iron & 
Steel Institute; American Wood Council,· Brick 
Industry Association; Electriciry Consumers 
ReJource Council,· Lignite Rner;gy Council,
National Lime Association; National Oilseed 
Processors Association; and Portland Cement 
Association 

Jeffrey R. Holmstead 
Sandra Y. Snyder 
BRACEWELL LLP 
2001 M Street, N.W., Suite 900 
Washington, D.C. 20036 
Tel: (202) 828-5852 
Fax: (202) 857-4812 
jeff.holmstead@bracewelllaw.com 

Counsel for Petitioner American Coalition for 
Clean Coal Electricity 
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Geoffrey K. Barnes 
J. Van Carson 
Wendlene M. Lavey 
John D. Lazzaretti 
Robert D. Cheren 
SQUIRE PATTON BOGGS (US) LLP 

4900 Key Tower 
127 Public Square 
Cleveland, 0 H 44114 
Tel: (216) 479-8646 
geoffrey.barnes@squirepb.com 

Counsel for Petitioner Murrqy Energy 
Corporation 

Andrew C. Emrich 
HOLLAND & HART LLP 

6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80111 
Tel: (303) 290-1621 
Fax: (866) 711-8046 
acemrich@hollandhart.com 

Emily C. Schilling 
HoLLAND & HART LLP 

222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5753 
Fax: (202) 747-6574 
ecschilling@hollandhart.com 

Counsel for Petitioners Newmont Nevada 
Energy Investment, ILC and Newmont USA 
Limited 
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Charles T. W ehland 
Counsel if Record 

Brian]. Murray 
JONES DAY 
77 West Wacker Drive, Suite 3500 
Chicago, IL 60601-1692 
Tel: (312) 782-3939 
Fax: (312) 782-8585 
ctwehland@jonesday.com 
bjmurray@jonesday.com 

Counsel for Petitioners The North American 
Coal Corporation; The Coteau Properties 
Compatry; Cqyote Creek Mining Compatry) 
ILC; The Fa/kirk Mining Compatry; 
Mississippi Lignite Mining Compatry; North 
American Coal Rqyalty Compatry; NOVAK 
Rnergy Semices; T J "C;· Otter Creek Mining 
Compatry) LLC; and The Sabine Mining 
Compatry 

Robert G. McLusky 
JACKSON KELLY, PLLC 
1600 Laidley Tower 
P.O. Box 553 
Charleston, WV 25322 
Tel: (304) 340-1000 
rmclusky@jacksonkelly.com 

Counsel for Petitioner W'est Virginia Coal 
Association 
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Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko 7 @gmail.com 

Counsel for Petitioner International Brotherhood 
if Boilermakers) Iron Ship Builders) 
Blacksmiths) Fm;gers & Helpers 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko 7 @gmail.com 

Counsel for Petitioner International Brotherhood 
if Electrical Workers) AFL-CIO 
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Grant F. Crandall 
General Counsel 
UNITED MINE WORKERS OF AMERICA 

18354 Quantico Gateway Drive 
Triangle, VA 22172 
Tel: (703) 291-2429 
gcrandall@umwa.org 

Arthur Traynor, III 
Staff Counsel 
UNITED MINE WORKERS OF AMERICA 

18354 Quantico Gateway Drive 
Triangle, VA 22172 
Tel: (703) 291-2457 
atraynor@umwa.org 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRJSKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
emtrisko 7 @gmail.com 

Counsel for Petitioner United Mine Workers if 
America 

Steven P. Lehotsky 
Sheldon B. Gilbert 
U.S. CHAMBER LITIGATION CENTER, INC. 

1615 H Street, N.W. 
Washington, D. C. 20062 
Tel: (202) 463-5337 
slehotsky@uschamber.com 

Counsel for Petitioner Chamber if Commerce if 
the United S fates if America 
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Linda E. Kelly 
Quentin Riegel 
Leland P. Frost 
MANUFACTURERS' CENTER FOR LEGAL 

ACTION 

733 1Oth Street, N.W., Suite 700 
Washington, D.C. 20001 
Tel: (202) 637-3000 
qriegel@nam.org 

Counsel for Petitioner National Association if 
Manufacturers 

Richard S. Moskowitz 
AMERICAN FUEL & PETROCHEMICAL 

MANUFACTURERS 

1667 K Street, N.W., Suite 700 
Washington, D.C. 20006 
Tel: (202) 457-0480 
rmoskowitz@afpm.org 

Counsel for Petitioner American Fuel & 
Petrochemical Manufacturers 

Karen R. Harned 
Executive Director 
Elizabeth A. Gaudio 
Senior Executive Counsel 
NATIONAL FEDERATION OF 

INDEPENDENT BUSINESS 

SMALL BUSINESS LEGAL CENTER 

1201 F Street, N.W., Suite 200 
Washington, D.C. 20004 
Tel: (202) 314-2061 
karen.harned@nfib.org 
elizabeth.milito@nfib.org 

Counsel for Petitioner National Federation if 
Independent Business 
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Megan H. Berge 
William M. Bumpers 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 
william. bumpers@bakerbotts.com 

Counsel for Petitioner National Association if 
Home Builders 

Kathryn D. Kirmayer 
General Counsel 
Evelyn R. Nackman 
Associate General Counsel 
ASSOCIATION OF AMERICAN RAILROADS 

425 3rd Street, S.W. 
Washington, D.C. 20024 
Tel: (202) 639-2100 
kkirmayer@aar.org 

Counsel for Petitioner Association if American 
Railroads 

Chaim Mandelbaum 
Litigation Manager 
FREE MARKET ENVIRONMENTAL LAW 

CLINIC 

726 N. Nelson Street, Suite 9 
Arlington, VA 22203 
Tel: (703) 577-9973 
chaim 12@gmail.com 

Counsel for Petitioner Energy and Environment 
Legal Institute 
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Catherine E. Stetson 
Eugene A. Sokoloff 
HoGAN LOVELLS US LLP 

555 Thirteenth Street, N.W. 
Washington, D.C. 20004-1109 
Tel: (202) 637-5600 
Fax: (202) 637-5910 
cate.stetson@hoganlovells.com 
eugene.sokoloff@hoganlovells.com 

Counsel for Petitioner Den bury Onshore) ILC 
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C. Boyden Gray 
Adam R.F. Gustafson 

Counsel if Record 
Derek S. Lyons 
James R. Conde 
BOYDEN GRAY & ASSOCIATES, PLLC 
1627 I Street, N.W., Suite 950 
Washington, D. C. 20006 
Tel: (202) 955-0620 
gustafson@boydengrayassociates.com 

Counsel for Petitioners Competitive Enterprise 
Institute; Buckrye Institute for Public Poliry 
Solutions; Independence Institute; Rio Grande 
Foundation; Sutherland Institute; Klaus]. 
Christoph; Samuel R Damewood; Catherine C. 
Dellin;]oseph W Luquire; Lisa R Markham; 
Patrick T. Peterson; and Kristi Rosenquist 

Sam Kazman 
Hans Bader 
COMPETITIVE ENTERPRISE INSTITUTE 
1899 L Street, N.W., 12th Floor 
Washington, D.C. 20036 
Tel: (202) 331-1010 

Counsel for Petitioner Competitive Enterprise 
Institute 

Robert Alt 
BUCKEYE INSTITUTE FOR PUBLIC POLICY 
SOLUTIONS 
88 E. Broad Street, Suite 1120 
Columbus, OH 43215 
Tel: (614) 224-4422 
robert@buckeyeinstitute.org 

Counsel for Petitioner Buckrye Institute for 
Public Poliry Solutions 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 28(a)(1), Petitioners state as follows: 

A. Parties, Intervenors, and Amici Curiae 

These cases involve the following parties: 

Petitioners: 

No. 15-1363: State ofWest Virginia; State of Texas; State of Alabama; 

State of Arizona Corporation Commission; State of Arkansas; State of Colorado; State 

of Florida; State of Georgia; State of Indiana; State of Kansas; Commonwealth of 

Kentucky; State of Louisiana; State of Louisiana Department of Environmental 

Quality; Attorney General Bill Schuette, People of Michigan; State of Missouri; State 

of Montana; State of Nebraska; State of New Jersey; State of North Carolina 

Department of Environmental Quality; State of Ohio; State of South Carolina; State 

of South Dakota; State of Utah; State of Wisconsin; and State of Wyoming. 

No. 15-1364: State of Oklahoma ex ref. E. Scott Pruitt, in his official 

capacity as Attorney General of Oklahoma and Oklahoma Department of 

Environmental Quality. 

No. 15-1365: International Brotherhood of Boilermakers, Iron Ship 

Builders, Blacksmiths, Forgers & Helpers. 

No. 15-1366: 

No. 15-1367: 

No. 15-1368: 

Murray Energy Corporation. 

National Mining Association. 

American Coalition for Clean Coal Electricity. 

1 
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No. 15-1370: Utility Air Regulatory Group and American Public Power 

Association. 

No. 15-1371: Alabama Power Company; Georgia Power Company; Gulf 

Power Company; and Mississippi Power Company. 

No. 15-1372: 

Coordinating Group, Inc. 

No. 15-1373: 

Resources Group, Inc. 

No. 15-1374: 

No. 15-1375: 

No. 15-1376: 

C02 Task Force of the Florida Electric Power 

Montana-Dakota Utilities Co., a Division ofMDU 

Tri-State Generation and Transmission Association, Inc. 

United Mine Workers of America. 

National Rural Electric Cooperative Association; Arizona 

Electric Power Cooperative, Inc.; Associated Electric Cooperative, Inc.; Big Rivers 

Electric Corporation; Brazos Electric Power Cooperative, Inc.; Buckeye Power, Inc.; 

Central Montana Electric Power Cooperative; Central Power Electric Cooperative, 

Inc.; Corn Belt Power Cooperative; Dairyland Power Cooperative; Deseret 

Generation & Transmission Co-operative; East Kentucky Power Cooperative, Inc.; 

East River Electric Power Cooperative, Inc.; East Texas Electric Cooperative, Inc.; 

Georgia Transmission Corporation; Golden Spread Electrical Cooperative, Inc.; 

Hoosier Energy Rural Electric Cooperative, Inc.; Kansas Electric Power Cooperative, 

Inc.; Minnkota Power Cooperative, Inc.; North Carolina Electric Membership 

Corporation; Northeast Texas Electric Cooperative, Inc.; Northwest Iowa Power 

ii 
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Cooperative; Oglethorpe Power Corporation; PowerSouth Energy Cooperative; 

Prairie Power, Inc.; Rushmore Electric Power Cooperative, Inc.; Sam Rayburn G&T 

Electric Cooperative, Inc.; San Miguel Electric Cooperative, Inc.; Seminole Electric 

Cooperative, Inc.; South Mississippi Electric Power Association; South Texas Electric 

Cooperative, Inc.; Southern Illinois Power Cooperative; Sunflower Electric Power 

Corporation; Tex-La Electric Cooperative of Texas, Inc.; Upper Missouri G. & T. 

Electric Cooperative, Inc.; Wabash Valley Power Association, Inc.; Western Farmers 

Electric Cooperative; and Wolverine Power Supply Cooperative, Inc. 

No. 15-1377: 

No. 15-1378: 

No. 15-1379: 

No. 15-1380: 

No. 15-1382: 

W estar Energy, Inc. 

NorthWestern Corporation d/b/a NorthWestern Energy. 

National Association of Home Builders. 

State of North Dakota. 

Chamber of Commerce of the United States of America; 

National Association of Manufacturers; American Fuel & Petrochemical 

Manufacturers; National Federation of Independent Business; American Chemistry 

Council; American Coke and Coal Chemicals Institute; American Foundry Society; 

American Forest & Paper Association; American Iron & Steel Institute; American 

Wood Council; Brick Industry Association; Electricity Consumers Resource Council; 

Lignite Energy Council; National Lime Association; National Oilseed Processors 

Association; and Portland Cement Association. 

No. 15-1383: Association of American Railroads. 

iii 
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No. 15-1386: Luminant Generation Company LLC; Oak Grove 

Management Company LLC; Big Brown Power Company LLC; Sandow Power 

Company LLC; Big Brown Lignite Company LLC; Luminant Mining Company LLC; 

and Luminant Big Brown Mining Company LLC. 

No. 15-1393: 

No. 15-1398: 

No. 15-1409: 

Basin Electric Power Cooperative. 

Energy & Environment Legal Institute. 

Mississippi Department of Environmental Quality; State of 

Mississippi; and Mississippi Public Service Commission. 

No. 15-1410: 

CIO. 

No. 15-1413: 

No. 15-1418: 

No. 15-1422: 

No. 15-1432: 

N ewmont USA Limited. 

No. 15-1442: 

International Brotherhood of Electrical Workers, AFL-

Entergy Corporation. 

LG&E and KU Energy LLC. 

West Virginia Coal Association. 

Newmont Nevada Energy Investment, LLC, and 

The Kansas City Board of Public Utilities- Unified 

Government of Wyandotte County /Kansas City, Kansas. 

No. 15-1451: The North American Coal Corporation; The Coteau 

Properties Company; Coyote Creek Mining Company, LLC; The Falkirk Mining 

Company; Mississippi Lignite Mining Company; North American Coal Royalty 

1V 
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Company; NODAK Energy Services, LLC; Otter Creek Mining Company, LLC; and 

The Sabine Mining Company. 

No. 15-1459: Indiana Utility Group. 

No. 15-1464: Louisiana Public Service Commission. 

No. 15-1470: GenOn Mid-Atlantic, LLC; Indian River Power LLC; 

Louisiana Generating LLC; Midwest Generation, LLC; NRG Chalk Point LLC; NRG 

Power Midwest LP; NRG Rema LLC; NRG Texas Power LLC; NRG Wholesale 

Generation LP; and Vienna Power LLC. 

No. 15-1472: 

No. 15-1474: 

No. 15-1475: 

No. 15-1477: 

Prairie State Generating Company, LLC. 

Minnesota Power (an operating division of ALLETE, Inc.). 

Denbury Onshore, LLC. 

Energy-Intensive Manufacturers Working Group on 

Greenhouse Gas Regulation. 

No. 15-1483: 

No. 15-1488: 

Local Government Coalition for Renewable Energy. 

Competitive Enterprise Institute; Buckeye Institute for 

Public Policy Solutions; Independence Institute; Rio Grande Foundation; Sutherland 

Institute; Klaus J. Christoph; Samuel R. Damewood; Catherine C. Dellin; Joseph W. 

Luquire; Lisa R. Markham; Patrick T. Peterson; and Kristi Rosenquist. 

Respondents: 

Respondents are the United States Environmental Protection Agency (in Nos. 

15-1364,15-1365, 15-1367, 15-1368, 15-1370, 15-1373,15-1374, 15-1375, 15-1376, 

v 
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15-1380,15-1383, 15-1398, 15-1410, 15-1418, 15-1442,15-1472, 15-1474, 15-1475, 

15-1483) and the United States Environmental Protection Agency and Gina 

McCarthy, Administrator (in Nos. 15-1363, 15-1366, 15-1371,15-1372, 15-1377, 

15-1378,15-1379, 15-1382, 15-1386,15-1393,15-1409,15-1413, 15-1422, 15-1432, 

15-1451, 15-1459, 15-1464, 15-1470, 15-1477, 15-1488). 

Intervenors and Amici Curiae: 

Dixon Bros., Inc.; Gulf Coast Lignite Coalition; Joy Global Inc.; Nelson 

Brothers, Inc.; Norfolk Southern Corp.; Peabody Energy Corp.; and Western 

Explosive Systems Company are Petitioner-Intervenors. 

Advanced Energy Economy; American Lung Association; American Wind 

Energy Association; Broward County, Florida; Calpine Corporation; Center for 

Biological Diversity; City of Austin d/b/a Austin Energy; City of Boulder; City of 

Chicago; City of Los Angeles, by and through its Department of Water and Power; 

City of New York; City of Philadelphia; City of Seattle, by and through its City Light 

Department; City of South Miami; Clean Air Council; Clean Wisconsin; Coal River 

Mountain Watch; Commonwealth of Massachusetts; Commonwealth of Virginia; 

Conservation Law Foundation; District of Columbia; Environmental Defense Fund; 

Kanawha Forest Coalition; Keepers of the Mountains Foundation; Mon Valley Clean 

Air Coalition; National Grid Generation, LLC; Natural Resources Defense Council; 

New York Power Authority; NextEra Energy, Inc.; Ohio Environmental Council; 

Ohio Valley Environmental Coalition; Pacific Gas and Electric Company; Sacramento 

vi 
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Municipal Utility District; Sierra Club; Solar Energy Industries Association; Southern 

California Edison Company; State of California by and through Governor Edmund 

G. Brown, Jr., and the California Air Resources Board, and Attorney General Kamala 

D. Harris; State of Connecticut; State of Delaware; State of Hawaii; State of Illinois; 

State of Iowa; State of Maine; State of Maryland; State of Minnesota by and through 

the Minnesota Pollution Control Agency; State of New Hampshire; State of New 

Mexico; State of New York; State of Oregon; State of Rhode Island; State of 

Vermont; State of Washington; and West Virginia Highlands Conservancy are 

Respondent-Intervenors. 

Philip Zoebisch; Pedernales Electric Cooperative, Inc.; Municipal Electric 

Authority of Georgia; Pacific Legal Foundation; Texas Public Policy Foundation; 

Morning Star Packing Company; Merit Oil Company; Loggers Association of 

Northern California; Norman R. "Skip" Brown; Southeastern Legal Foundation; 

National Black Chamber of Commerce; Hispanic Leadership Fund; 60Plus 

Association; JosephS. D'Aleo; Dr. Harold H. Doiron; Dr. Don]. Easterbrook; Dr. 

Theodore R. Eck; Dr. Gordon J. Fulks; Dr. William M. Gray; Dr. Craig D. Idso; Dr. 

Richard A. Keen; Dr. Anthony R. Lupo; Dr. Thomas P. Sheahen; Dr. S. Fred Singer; 

Dr. James P. Wallace III; Dr. George T. Wolff; Senator Mitch McConnell of 

Kentucky; Senator James M. Inhofe of Oklahoma; Senator Lamar Alexander of 

Tennessee; Senator John Barrasso of Wyoming; Senator Roy Blunt of Missouri; 

Senator John Boozman of Arkansas; Senator Shelly Moore Capito of West Virginia; 

vii 
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Senator Bill Cassidy of Louisiana; Senator Dan Coats of Indiana; Senator John 

Cornyn of Texas; Senator Michael D. Crapo of Idaho; Senator Ted Cruz of Texas; 

Senator Steve Daines of Montana; Senator Michael B. Enzi ofWyoming; Senator Deb 

Fischer ofNebraska; Senator Orrin G. Hatch of Utah; Senator John Hoeven of 

North Dakota; Senator Ron Johnson of Wisconsin; Senator James Lankford of 

Oklahoma; Senator Joe Manchin of West Virginia; Senator John McCain of Arizona; 

Senator Lisa Murkowski of Alaska; Senator Rand Paul of Kentucky; Senator James E. 

Risch of Idaho; Senator Pat Roberts of Kansas; Senator M. Michael Rounds of South 

Dakota; Senator Marco Rubio of Florida; Senator Tim Scott of South Carolina; 

Senator Richard C. Shelby of Alabama; Senator Dan Sullivan of Alaska; Senator John 

Thune of South Dakota; Senator Patrick J. Toomey of Pennsylvania; Senator David 

Vitter of Louisiana; Senator Roger Wicker of Mississippi; Speaker Paul Ryan of 

Wisconsin, 1st Congressional District; Majority Leader Kevin McCarthy of California, 

23rd Congressional District; Majority Whip Steve Scalise of Louisiana, 1st 

Congressional District; Representative Cathy McMorris Rodgers of Washington, 5th 

Congressional District; Representative Brian Babin of Texas, 36th Congressional 

District; Representative Lou Barletta of Pennsylvania, 11th Congressional District; 

Representative Andy Barr of Kentucky, 6th Congressional District; Representative Joe 

Barton of Texas, 6th Congressional District; Representative Gus Bilirakis of Florida, 

12th Congressional District; Representative Mike Bishop of Michigan, 8th 

Congressional District; Representative Rob Bishop of Utah, 1st Congressional 

viii 
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District; Representative Diane Black of Tennessee, 6th Congressional District; 

Representative Marsha Blackburn of Tennessee, 7th Congressional District; 

Representative Mike Bost of Illinois, 12th Congressional District; Representative 

Charles W. Boustany, Jr. of Louisiana, 3rd Congressional District; Representative 

Kevin Brady of Texas, 8th Congressional District; Representative Jim Bridenstine of 

Oklahoma, 1st Congressional District; Representative Mo Brooks of Alabama, 5th 

Congressional District; Representative Susan W. Brooks of Indiana, 5th Congressional 

District; Representative Ken Buck of Colorado, 4th Congressional District; 

Representative Larry Bucshon of Indiana, 8th Congressional District; Representative 

Michael C. Burgess of Texas, 26th Congressional District; Representative Bradley 

Byrne of Alabama, 1st Congressional District; Representative Ken Calvert of 

California, 42nd Congressional District; Representative EarlL. "Buddy" Carter of 

Georgia, 1st Congressional District; Representative John R. Carter of Texas, 31st 

Congressional District; Representative Steve Chabot of Ohio, 1st Congressional 

District; Representative Jason Chaffetz of Utah, 3rd Congressional District; 

Representative Mike Coffman of Colorado, 6th Congressional District; Representative 

Tom Cole of Oklahoma, 4th Congressional District; Representative Chris Collins of 

New York, 27th Congressional District; Representative Doug Collins of Georgia, 9th 

Congressional District; Representative K. Michael Conaway of Texas, 11th 

Congressional District; Representative Kevin Cramer of North Dakota, At-Large 

Congressional District; Representative Ander Crenshaw of Florida, 4th Congressional 

1X 
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District; Representative John Abney Culberson of Texas, 7th Congressional District; 

Representative Rodney Davis of Illinois, 13th Congressional District; Representative 

Jeff Denham of California, 1Oth Congressional District; Representative Ron DeSantis 

of Florida, 6th Congressional District; Representative Scott DesJarlais of Tennessee, 

4th Congressional District; Representative Sean P. Duffy ofWisconsin, 7th 

Congressional District; Representative Jeff Duncan of South Carolina, 3rd 

Congressional District; Representative John J. Duncan, Jr. of Tennessee, 2nd 

Congressional District; Representative Renee Ellmers of North Carolina, 2nd 

Congressional District; Representative Blake Farenthold of Texas, 27th Congressional 

District; Representative Chuck Fleischmann of Tennessee, 3rd Congressional District; 

Representative John Fleming of Louisiana, 4th Congressional District; Representative 

Bill Flores of Texas, 17th Congressional District; Representative J. Randy Forbes of 

Virginia, 4th Congressional District; Representative Virginia Foxx of North Carolina, 

5th Congressional District; Representative Trent Franks of Arizona, 8th 

Congressional District; Representative Scott Garrett of New Jersey, 5th Congressional 

District; Representative Bob Gibbs of Ohio, 7th Congressional District; 

Representative Louie Gohmert of Texas, 1st Congressional District; Representative 

Bob Goodlatte of Virginia, 6th Congressional District; Representative Paul A. Gosar 

of Arizona, 4th Congressional District; Representative Kay Granger of Texas, 12th 

Congressional District; Representative Garret Graves of Louisiana, 6th Congressional 

District; Representative Sam Graves of Missouri, 6th Congressional District; 
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Representative Tom Graves of Georgia, 14th Congressional District; Representative 

H. Morgan Griffith of Virginia, 9th Congressional District; Representative Glenn 

Grothman of Wisconsin, 6th Congressional District; Representative Frank C. Guinta 

of New Hampshire, 1st Congressional District; Representative Brett Guthrie of 

Kentucky, 2nd Congressional District; Representative Gregg Harper of Mississippi, 

3rd Congressional District; Representative Vicky Hartzler of Missouri, 4th 

Congressional District; Representative J eb Hensarling of Texas, 5th Congressional 

District; Representative J ody B. Hice of Georgia, 1Oth Congressional District; 

Representative J. French Hill of Arkansas, 2nd Congressional District; Representative 

Richard Hudson of North Carolina, 8th Congressional District; Representative Tim 

Huelskamp of Kansas, 1st Congressional District; Representative Bill Huizenga of 

Michigan, 2nd Congressional District; Representative Will Hurd of Texas, 23rd 

Congressional District; Representative Robert Hurt of Virginia, 5th Congressional 

District; Representative Evan H. Jenkins of West Virginia, 3rd Congressional District; 

Representative Lynn Jenkins of Kansas, 2nd Congressional District; Representative 

Bill Johnson of Ohio, 6th Congressional District; Representative Sam Johnson of 

Texas, 3rd Congressional District; Representative Walter B. Jones ofNorth Carolina, 

3rd Congressional District; Representative Jim Jordan of Ohio, 4th Congressional 

District; Representative Mike Kelly of Pennsylvania, 3rd Congressional District; 

Representative Trent Kelly of Mississippi, 1st Congressional District; Representative 

Steve King of Iowa, 4th Congressional District; Representative Adam K.inzinger of 
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Illinois, 16th Congressional District; Representative John Kline of Minnesota, 2nd 

Congressional District; Representative Doug LaMalfa of California, 1st Congressional 

District; Representative Doug Lamborn of Colorado, 5th Congressional District; 

Representative Robert E. Latta of Ohio, 5th Congressional District; Representative 

Billy Long of Missouri, 7th Congressional District; Representative Barry Loudermilk 

of Georgia, 11th Congressional District; Representative Frank D. Lucas of Oklahoma, 

3rd Congressional District; Representative Blaine Luetkemeyer of Missouri, 3rd 

Congressional District; Representative Cynthia M. Lummis ofWyoming, At-Large 

Congressional District; Representative Kenny Marchant of Texas, 24th Congressional 

District; Representative Tom Marino of Pennsylvania, 1Oth Congressional District; 

Representative Thomas Massie of Kentucky, 4th Congressional District; 

Representative Michael T. McCaul of Texas, 1Oth Congressional District; 

Representative Tom McClintock of California, 4th Congressional District; 

Representative David B. McKinley of West Virginia, 1st Congressional District; 

Representative Martha MeSally of Arizona, 2nd Congressional District; Representative 

Mark Meadows of North Carolina, 11th Congressional District; Representative Luke 

Messer of Indiana, 6th Congressional District; Representative John L. Mica of Florida, 

7th Congressional District; Representative Jeff Miller of Florida, 1st Congressional 

District; Representative John Moolenaar of Michigan, 4th Congressional District; 

Representative Alex X. Mooney ofWest Virginia, 2nd Congressional District; 

Representative Markwayne Mullin of Oklahoma, 2nd Congressional District; 
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Representative Tim Murphy of Pennsylvania, 18th Congressional District; 

Representative Randy Neugebauer of Texas, 19th Congressional District; 

Representative Dan Newhouse of Washington, 4th Congressional District; 

Representative Richard B. Nugent of Florida, 11th Congressional District; 

Representative Devin Nunes of California, 22nd Congressional District; 

Representative Pete Olson of Texas, 22nd Congressional District; Representative 

Steven M. Palazzo of Mississippi, 4th Congressional District; Representative Stevan 

Pearce of New Mexico, 2nd Congressional District; Representative Scott Perry of 

Pennsylvania, 4th Congressional District; Representative Robert Pittenger of North 

Carolina, 9th Congressional District; Representative Joseph R. Pitts of Pennsylvania, 

16th Congressional District; Representative Ted Poe of Texas, 2nd Congressional 

District; Representative Mike Pompeo of Kansas, 4th Congressional District; 

Representative John Ratcliffe of Texas, 4th Congressional District; Representative Jim 

Renacci of Ohio, 16th Congressional District; Representative Reid Ribble of 

Wisconsin, 8th Congressional District; Representative Scott Rigell of Virginia, 2nd 

Congressional District; Representative David P. Roe of Tennessee, 1st Congressional 

District; Representative Harold Rogers of Kentucky, 5th Congressional District; 

Representative Mike Rogers of Alabama, 3rd Congressional District; Representative 

Dana Rohrabacher of California, 48th Congressional District; Representative Todd 

Rokita of Indiana, 4th Congressional District; Representative Peter J. Roskam of 

Illinois, 6th Congressional District; Representative Keith J. Rothfus of Pennsylvania, 
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12th Congressional District; Representative David Rouzer of North Carolina, 7th 

Congressional District; Representative Steve Russell of Oklahoma, 5th Congressional 

District; Representative Pete Sessions of Texas, 32nd Congressional District; 

Representative John Shimkus of Illinois, 15th Congressional District; Representative 

Bill Shuster of Pennsylvania, 9th Congressional District; Representative Michael K. 

Simpson of Idaho, 2nd Congressional District; Representative Adrian Smith of 

Nebraska, 3rd Congressional District; Representative Jason Smith of Missouri, 8th 

Congressional District; Representative Lamar Smith of Texas, 21st Congressional 

District; Representative Chris Stewart of Utah, 2nd Congressional District; 

Representative Steve Stivers of Ohio, 15th Congressional District; Representative 

Marlin A. Stutzman of Indiana, 3rd Congressional District; Representative Glenn 

"GT" Thompson of Pennsylvania, 5th Congressional District; Representative Mac 

Thornberry of Texas, 13th Congressional District; Representative Patrick J. Tiberi of 

Ohio, 12th Congressional District; Representative Scott R. Tipton of Colorado, 3rd 

Congressional District; Representative David A. Trott of Michigan, 11th 

Congressional District; Representative Michael R. Turner of Ohio, 1Oth 

Congressional District; Representative Fred Upton of Michigan, 4th Congressional 

District; Representative Ann Wagner of Missouri, 2nd Congressional District; 

Representative Tim Walberg of Michigan, 7th Congressional District; Representative 

Greg Walden of Oregon, 2nd Congressional District; Representative Jackie Walorski 

of Indiana, 2nd Congressional District; Representative Mimi Walters of California, 
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45th Congressional District; Representative Randy K. Weber of Texas, 14th 

Congressional District; Representative Daniel Webster of Florida, 1Oth Congressional 

District; Representative Brad R. Wenstrup of Ohio, 2nd Congressional District; 

Representative Bruce Westerman of Arkansas, 4th Congressional District; 

Representative Lynn A. Westmoreland of Georgia, 3rd Congressional District; 

Representative Ed Whitfield of Kentucky, 1st Congressional District; Representative 

Roger Williams of Texas, 25th Congressional District; Representative Joe Wilson of 

South Carolina, 2nd Congressional District; Representative Robert J. Wittman of 

Virginia, 1st Congressional District; Representative Steve Womak of Arkansas, 3rd 

Congressional District; Representative Rob Woodall of Georgia, 7th Congressional 

District; Representative Kevin Yoder of Kansas, 3rd Congressional District; 

Representative Ted S. Y oho of Florida, 3rd Congressional District; Representative 

Don Young of Alaska, At-Large Congressional District; Representative Todd C. 

Young of Indiana, 9th Congressional District; Representative Ryan Zinke of Montana, 

At-Large Congressional District; Former State Public Utility Commissioners 

Congressman Kevin Cramer, David Armstrong, Randall Bynum, Charles Davidson, 

Jeff Davis, Mark David Goss, Robert Hix, Terry Jarrett, Larry Landis, Jon McKinney, 

Carol Miller, Polly Page, Anthony Rachal III, Dr. Edward Salmon, Joan Smith, Jim 

Sullivan, David Wright, and Tom Wright; Landmark Legal Foundation; Texas 

Association of Business; Pennsylvania Chamber of Business and Industry; Ohio 

Chamber of Commerce; Alaska Chamber of Commerce; Arizona Chamber of 
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Commerce and Industry; Arkansas State Chamber of Commerce/ Associated 

Industries of Arkansas; Associated Industries of Missouri; Association of Commerce 

and Industry; Bakersfield Chamber of Commerce; Beaver Dam Chamber of 

Commerce; Billings Chamber of Commerce; Birmingham Business Alliance; Bismarck 

Mandan Chamber of Commerce; Blair County Chamber of Commerce; Bowling 

Green Area Chamber of Commerce; Bullitt County Chamber of Commerce; Business 

Council of Alabama; Campbell County Chamber of Commerce; Canton Regional 

Chamber of Commerce; Carbon County Chamber of Commerce; Carroll County 

Chamber of Commerce; Catawba Chamber of Commerce; Central Chamber of 

Commerce; Central Louisiana Chamber of Commerce; Chamber Southwest 

Louisiana; Chamber630; Chandler Chamber of Commerce; Colorado Association of 

Commerce and Industry; Colorado Business Roundtable; Columbus Area Chamber of 

Commerce; Dallas Regional Chamber; Davis Chamber of Commerce; Detroit 

Regional Chamber of Commerce; Eau Claire Area Chamber of Commerce; Erie 

Regional Chamber & Growth Partnership; Fall River Area Chamber of Commerce & 

Industry; Fremont Area Chamber of Commerce; Georgia Association of 

Manufacturers; Georgia Chamber of Commerce; Gibson County Chamber of 

Commerce; Gilbert Chamber of Commerce; Grand Junction Area Chamber; Grand 

Rapids Area Chamber of Commerce; Great Lakes Metro Chambers Coalition; Greater 

Flagstaff Chamber of Commerce; Greater Green Bay Chamber of Commerce; 

Greater Irving-Las Colinas Chamber of Commerce; Greater Lehigh Valley Chamber 

xvi 

ED_0011318_00011166-00043 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

of Commerce; Greater Muhlenberg Chamber of Commerce; Greater North Dakota 

Chamber of Commerce; Greater Orange Area Chamber of Commerce; Greater 

Phoenix Chamber of Commerce; Greater Shreveport Chamber of Commerce; 

Greater Summerville/Dorchester County Chamber of Commerce; Greater Tulsa 

Hispanic Chamber of Commerce; Greater West Plains Area Chamber of Commerce; 

Hartford Area Chamber of Commerce; Hastings Area Chamber of Commerce; 

Hazard Perry County Chamber of Commerce; Illinois Manufacturers Association; 

Indiana Chamber of Commerce; Indiana County Chamber of Commerce; Iowa 

Association of Business and Industry; Jackson County Chamber; J ax Chamber of 

Commerce; Jeff Davis Chamber of Commerce; Johnson City Chamber of Commerce; 

Joplin Area Chamber of Commerce; Kalispell Chamber of Commerce; Kansas 

Chamber of Commerce; Kentucky Association of Manufacturers; Kentucky Chamber 

of Commerce; Kingsport Chamber of Commerce; Kyndle, Kentucky Network for 

Development, Leadership and Engagement; Latino Coalition; Lima-Allen County 

Chamber of Commerce; Lincoln Chamber of Commerce; Longview Chamber of 

Commerce; Loudoun Chamber of Commerce; Lubbock Chamber of Commerce; 

Madisonville- Hopkins County Chamber of Commerce; Maine State Chamber of 

Commerce; Manhattan Chamber of Commerce; McLean County Chamber of 

Commerce; Mercer Chamber of Commerce; Mesa Chamber of Commerce; Metro 

Atlanta Chamber of Commerce; Metropolitan Milwaukee Association of Commerce; 

Michigan Chamber of Commerce; Michigan Manufacturers Association; Midland 
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Chamber of Commerce; Milbank Area Chamber of Commerce; Minot Area Chamber 

of Commerce; Mississippi Economic Council- The State Chamber of Commerce; 

Mississippi Manufacturers Association, Missouri Chamber of Commerce; Mobile Area 

Chamber of Commerce; Montana Chamber of Commerce; Montgomery Area 

Chamber of Commerce; Morganfield Chamber of Commerce; Mount Pleasant/Titus 

County Chamber of Commerce; Myrtle Beach Chamber of Commerce; Naperville 

Area Chamber of Commerce; Nashville Area Chamber of Commerce; National Black 

Chamber of Commerce; Nebraska Chamber of Commerce and Industry; Nevada 

Manufacturers Association; New Jersey Business & Industry Association; New Jersey 

State Chamber of Commerce; New Mexico Business Coalition; Newcastle Area 

Chamber of Commerce; North Carolina Chamber of Commerce; North Country 

Chamber of Commerce; Northern Kentucky Chamber of Commerce; Ohio 

Manufacturers Association; Orrville Area Chamber of Commerce; Oshkosh Chamber 

of Commerce; Paducah Area Chamber of Commerce; Paintsville/Johnson County 

Chamber of Commerce; Pennsylvania Manufacturers Association; Port Aransas 

Chamber of Commerce/Tourist Bureau; Powell Valley Chamber of Commerce; 

Putnam Chamber of Commerce; Rapid City Area Chamber of Commerce; Rapid City 

Economic Development Partnership; Redondo Beach Chamber of Commerce; 

Roanoke Valley Chamber of Commerce; Rock Springs Chamber of Commerce; Salt 

Lake Chamber of Commerce; San Diego East County Chamber of Commerce; San 

Gabriel Valley Economic Partnership; Savannah Area Chamber of Commerce; 
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Schuylkill Chamber of Commerce; Shoals Chamber of Commerce; Silver City Grant 

County Chamber of Commerce; Somerset County Chamber of Commerce; South Bay 

Association of Chambers of Commerce; South Carolina Chamber of Commerce; 

South Dakota Chamber of Commerce; Southeast Kentucky Chamber of Commerce; 

Southwest Indiana Chamber; Springerville-Eagar Chamber of Commerce; Springfield 

Area Chamber of Commerce; St. Louis Regional Chamber; State Chamber of 

Oklahoma; Superior Arizona Chamber of Commerce; Tempe Chamber of 

Commerce; Tennessee Chamber of Commerce and Industry; Tucson Metro Chamber 

of Commerce; Tulsa Chamber of Commerce; Tyler Area Chamber of Commerce; 

Upper Sandusky Area Chamber of Commerce; Utah Valley Chamber; Victoria 

Chamber of Commerce; Virginia Chamber of Commerce; Wabash County Chamber 

of Commerce; West Virginia Chamber of Commerce; West Virginia Manufacturers 

Association; Westmoreland County Chamber of Commerce; White Pine Chamber of 

Commerce; Wichita Metro Chamber of Commerce; Williamsport/Lycoming 

Chamber of Commerce; Wisconsin Manufacturers & Commerce; Wyoming Business 

Alliance; Wyoming State Chamber of Commerce; Youngstown Warren Regional 

Chamber; State of Nevada; and Consumers' Research are amici curiae in support of 

Petitioners. 

Former EPA Administrators William D. Ruckelshaus and William K. Reilly; 

Institute for Policy Integrity at New York University School of Law; National League 

of Cities; U.S. Conference of Mayors; Baltimore, MD; Boulder County, CO; Coral 
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Gables, FL; Grand Rapids, MI; Houston, TX; Jersey City, NJ; Los Angeles, CA; 

Minneapolis, MN; Pinecrest, FL; Portland, OR; Providence, RI; Salt Lake City, UT; 

San Francisco, CA; West Palm Beach, FL; American Thoracic Society; American 

Medical Association; American College of Preventive Medicine; American College of 

Occupational and Environmental Medicine; Service Employees International Union; 

American Sustainable Business Council; and South Carolina Small Business Chamber 

of Commerce are amici curiae in support of Respondents. 

Ann Arbor, MI; Arlington County, VA; Aurora, IL; Bellingham, W A; Berkeley, 

CA; Bloomington, IN; Boise, ID; Boston, MA; Carmel, IN; Chapel Hill, NC; 

Clarkston, GA; Cutler Bay, FL; Elgin, IL; Eugene, OR; Evanston, IL; Fort Collins, 

CO; Henderson, NV; Highland Park, IL; Hoboken, NJ; Holyoke, MA; King County, 

WA; Madison, WI; Miami, FL; Miami Beach, FL; Milwaukie, OR; Newburgh Heights, 

OH; Oakland, CA; Pittsburgh, PA; Portland, ME; Reno, NV; Rochester, NY; 

Syracuse, NY; Tucson, AZ; Washburn, WI; West Chester, PA; West Hollywood, CA; 

Mayor of Dallas, TX; Mayor of Knoxville, TN; Mayor of Missoula, MT; Mayor of 

Orlando, FL; American Academy of Pediatrics; National Medical Association; 

National Association for Medical Direction of Respiratory Care; American Public 

Health Association; Former State Energy and Environmental Officials Matt Baker, 

Janet Gail Besser, Ron Binz, Garry Brown, Michael H. Dworkin,Jeanne Fox, Dian 

Grueneich, Paul Hibbard, Karl Rabago, Cheryl Roberto, Barbara Roberts, Jim Roth, 

Larry R. Soward, Kelly Speakes-Backman, Sue Tierney, Kathy Watson; Union of 
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Concerned Scientists; Grid Experts Benjamin F. Hobbs, Brendan Kirby, Kenneth J. 

Lutz, James D. McCalley, Brian Parsons; Frank Pallone, Jr., Representative of New 

Jersey; Jared Huffman, Representative of California; Nancy Pelosi, Representative of 

California; Steny H. Hoyer, Representative of Maryland; James E. Clyburn, 

Representative of South Carolina; Xavier Becerra, Representative of California; 

Joseph Crowley, Representative of New York; John Conyers, Jr., Representative of 

Michigan; Elijah E. Cummings, Representative of Maryland; Peter A. DeFazio, 

Representative of Oregon; Eliot L. Engel, Representative of New York; Raul M. 

Grijalva, Representative of Arizona; Eddie Bernice Johnson, Representative of Texas; 

Sander Levin, Representative of Michigan; John Lewis, Representative of Georgia; 

Nita M. Lowey, Representative of New York; Jim McDermott, Representative of 

Washington; Richard E. Neal, Representative of Massachusetts; David Price, 

Representative of North Carolina; Charles B. Rangel, Representative of New York; 

Bobby L. Rush, Representative of Illinois; Jose E. Serrano, Representative of New 

York; Louise M. Slaughter, Representative of New York; AlmaS. Adams, 

Representative of North Carolina; Pete Aguilar, Representative of California; Karen 

Bass, Representative of California; Ami Bera, Representative of California; Donald S. 

Beyer, Jr., Representative of Virginia; Earl Blumenauer, Representative of Oregon; 

Suzanne Bonamici, Representative of Oregon; Brendan F. Boyle, Representative of 

Pennsylvania; Robert A. Brady, Representative of Pennsylvania; Corrine Brown, 

Representative of Florida; Julia Brownley, Representative of California; Cheri Bustos, 
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Representative of Illinois; G.K. Butterfield, Representative of North Carolina; Lois 

Capps, Representative of California; Tony Cardenas, Representative of California; 

John C. Carney, Jr., Representative of Delaware; Andre Carson, Representative of 

Indiana; Matt Cartwright, Representative of Pennsylvania; Kathy Castor, 

Representative of Florida; Joaquin Castro, Representative of Texas; Judy Chu, 

Representative of California; David N. Cicilline, Representative of Rhode Island; 

Katherine M. Clark, Representative of Massachusetts; Emanuel Cleaver, II, 

Representative of Missouri; Steve Cohen, Representative of Tennessee; Gerald E. 

Connolly, Representative of Virginia; Joe Courtney, Representative of Connecticut; 

Danny K. Davis, Representative of Illinois; Susan A. Davis, Representative of 

California; Diana L. DeGette, Representative of Colorado; John K. Delaney, 

Representative of Maryland; Rosa L. DeLauro, Representative of Connecticut; Suzan 

K. DelBene, Representative of Washington; Mark DeSaulnier, Representative of 

California; Theodore E. Deutch, Representative of Florida; Debbie Dingell, 

Representative of Michigan; Michael F. Doyle, Representative of Pennsylvania; 

Tammy Duckworth, Representative of Illinois; Donna F. Edwards, Representative of 

Maryland; Keith Ellison, Representative of Minnesota; Anna G. Eshoo, 

Representative of California; Elizabeth H. Esty, Representative of Connecticut; Sam 

Farr, Representative of California; Chaka Fattah, Representative of Pennsylvania; Bill 

Foster, Representative of Illinois; Lois Frankel, Representative of Florida; Ruben 

Gallego, Representative of Arizona; John Garamendi, Representative of California; 
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Alan Grayson, Representative of Florida; Luis V. Gutierrez, Representative of Illinois; 

Janice Hahn, Representative of California; Alcee L. Hastings; Representative of 

Florida; Denny Heck, Representative ofWashington; Brian Higgins, Representative of 

New York; Jim Himes, Representative of Connecticut; Michael M. Honda, 

Representative of California; Steve Israel, Representative of New York; Shelia Jackson 

Lee, Representative of Texas; Hakeem Jeffries, Representative of New York; Henry 

C. "Hank" Johnson, Representative of Georgia; William R. Keating, Representative of 

Massachusetts; Robin L. Kelly, Representative of Illinois; Joseph P. Kennedy, III, 

Representative of Massachusetts; Daniel T. I<ildee, Representative of Michigan; Derek 

Kilmer, Representative of Washington; Ann McLane Kuster, Representative of New 

Hampshire; James R. Langevin, Representative of Rhode Island; John B. Larson, 

Representative of Connecticut; Brenda L. Lawrence, Representative of Michigan; 

Barbara Lee, Representative of California; Ted W. Lieu, Representative of California; 

Daniel Lipinski, Representative of Illinois; Dave Loebsack, Representative of Iowa; 

Zoe Lofgren, Representative of California; Alan Lowenthal, Representative of 

California; Ben Ray Lujan, Representative of New Mexico; Michelle Lujan Grisham, 

Representative of New Mexico; Stephen F. Lynch, Representative of Massachusetts; 

Carolyn B. Maloney, Representative of New York; Sean Patrick Maloney, 

Representative of New York; Doris Matsui, Representative of California; Betty 

McCollum, Representative of Minnesota; James P. McGovern, Representative of 

Massachusetts; Jerry MeN erney, Representative of California; Gregory W. Meeks, 
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Representative of New York; Grace Meng, Representative of New York; Gwen 

Moore, Representative of Wisconsin; Seth Moulton, Representative of Massachusetts; 

Patrick E. Murphy, Representative of Florida; Jerrold Nadler, Representative of New 

York; Grace F. Napolitano, Representative of California; Donald Norcross, 

Representative of New Jersey; Eleanor Holmes Norton, Representative of District of 

Columbia; Beto O'Rourke, Representative of Texas; Bill Pascrell, Jr., Representative 

of New Jersey; Donald M. Payne, Jr., Representative of New Jersey; Ed Perlmutter, 

Representative of Colorado; Scott H. Peters, Representative of California; Chellie 

Pingree, Representative of Maine; Mark Pocan, Representative of Wisconsin; Jared 

Polis, Representative of Colorado; Mike Quigley, Representative of Illinois; Kathleen 

M. Rice, Representative of New York; Cedric L. Richmond, Representative of 

Louisiana; Lucille Roybal-Allard, Representative of California; Raul Ruiz, 

Representative of California; C.A. Dutch Ruppersberger, Representative of Maryland; 

Gregorio Kilili Camacho Sablan, Representative of Northern Mariana Islands; Linda 

T. Sanchez, Representative of California; Loretta Sanchez, Representative of 

California; John P. Sarbanes, Representative ofMaryland;Jan Schakowsky, 

Representative of Illinois; Adam B. Schiff, Representative of California; Kurt 

Schrader, Representative of Oregon; Robert C. "Bobby" Scott, Representative of 

Virginia; Brad Sherman, Representative of California; Albio Sires, Representative of 

New Jersey; Adam Smith, Representative of Washington; Jackie Speier, 

Representative of California; Eric Swalwell, Representative of California; Mark Takai, 
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Representative of Hawaii; Mark Takano, Representative of California; Mike 

Thompson, Representative of California; Dina Titus, Representative of Nevada; Paul 

D. Tonko, Representative of New York; Niki Tsongas, Representative of 

Massachusetts; Chris Van Hollen, Representative of Maryland; Juan Vargas, 

Representative of California; Debbie Wasserman Schultz, Representative of Florida; 

Maxine Waters, Representative of California; Bonnie Watson Coleman, 

Representative of New Jersey; Peter Welch, Representative of Vermont; Frederica S. 

Wilson, Representative of Florida; John Y armuth, Representative of Kentucky; 

Tammy Baldwin, Senator of Wisconsin; Michael F. Bennet, Senator of Colorado; 

Richard Blumenthal, Senator of Connecticut; Cory A. Booker, Senator of New Jersey; 

Barbara Boxer, Senator of California; Sherrod Brown, Senator of Ohio; Maria 

Cantwell, Senator of Washington; Benjamin L. Cardin, Senator of Maryland; Thomas 

R. Carper, Senator of Delaware; Robert P. Casey, Jr., Senator of Pennsylvania; 

Christopher A. Coons, Senator of Delaware; Richard J. Durbin, Senator of Illinois; 

Dianne Feinstein, Senator of California; Al Franken, Senator of Minnesota; Kirsten E. 

Gillibrand, Senator of New York; Martin Heinrich, Senator of New Mexico; Mazie K. 

Hirono, Senator of Hawaii; Tim Kaine, Senator of Virginia; Angus S. King, Jr., 

Senator of Maine; Amy Klobuchar, Senator of Minnesota; Patrick J. Leahy, Senator of 

Vermont; Edward J. Markey; Senator of Massachusetts; Robert Menendez, Senator of 

New Jersey; Jeff Merkley, Senator of Oregon; Patty Murray, Senator of Washington; 

Gary C. Peters, Senator of Michigan; Jack Reed, Senator of Rhode Island; Harry Reid, 
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Senator of Nevada; Bernard Sanders, Senator of Vermont; Brian Schatz, Senator of 

Hawaii; Charles E. Schumer, Senator of New York; Jeanne Shaheen, Senator of New 

Hampshire; Debbie Stabenow, Senator of Michigan; Mark R. Warner, Senator of 

Virginia; Sheldon Whitehouse, Senator of Rhode Island; Ron Wyden, Senator of 

Oregon; Sherwood Boehlert, Representative of New York (retired); Milton "Bob" 

Carr, Representative of Michigan (retired); Thomas A. Daschle, Senator and 

Representative of South Dakota (retired); Thomas Downey, Representative of New 

York (retired); David Durenberger, Senator of Minnesota (retired); Tom Harkin, 

Senator and Representative of Iowa (retired); Bill Hughes, Representative of New 

Jersey (retired); J. Robert Kerrey, Senator of Nebraska (retired); Carl Levin, Senator of 

Michigan (retired); Joseph I. Lieberman, Senator of Connecticut (retired); George 

Miller, Representative of California (retired); George J. Mitchell, Senator of Maine 

(retired); Jim Moran, Representative of Virginia (retired); Henry Waxman, 

Representative of California (retired); Timothy E. Wirth, Senator and Representative 

of Colorado (retired); Amazon.com, Inc.; Apple Inc.; Google Inc.; Microsoft Corp.; 

Leon G. Billings; Thomas C. Jorling; Citizens Utility Board; Consumers Union; Public 

Citizen, Inc.; Climate Scientists David Battisti, Marshall Burke, Ken Caldeira, Noah 

Diffenbaugh, William E. Easterling III, Christopher Field, John Harte, Jessica 

Hellman, Daniel Kirk-Davidoff, David Lobell, Katherine Mach, Pamela Matson, 

James C. Mcwilliams, Mario J. Molina, Michael Oppenheimer, Jonathan Overpeck, 

Scott R. Saleska, Noelle Eckley Selin, Drew Shindell, and Steven Wofsy; Dominion 
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Resources, Inc.; U.S. Black Chambers, Inc.; CABA (Climate Action Business 

Association, New England); Pioneer Valley Local First; Local First Ithaca; Green 

America; Kentucky Sustainable Business Council; West Virginia Sustainable Business 

Council; Ohio Sustainable Business Council; Idaho Clean Energy Association; 

Integrative Healthcare Policy Consortium; Sustainable Furnishings Council; National 

Small Business Network; New York State Sustainable Business Council; P3Utah; 

Business and Labor Coalition of New York; Small Business Minnesota; Metro 

Independent Business Council (Minneapolis); Lowcountry Local First (South 

Carolina); Local First Arizona; Sustainable Business Network of Massachusetts; 

Sustainable Business Network of Greater Philadelphia; Hampton Roads Hispanic 

Chamber of Commerce; Heartland Black Chamber of Commerce (Kansas); Madeleine 

K. Albright; Leon E. Panetta; William J. Burns; Catholic Climate Covenant; Catholic 

Rural Life; Evangelical Environmental Network; National Council of Churches USA; 

Coalition on the Environment and Jewish Life; Church World Service; Union of 

Reform Judaism; Women of Reform Judaism; National Baptist Convention of 

America; Progressive National Baptist Convention; Hazon; Sisters of Mercy of the 

Americas, Institute Leadership Team; Maryknoll Sisters; Sisters of the Divine 

Compassion; The Columban Center for Advocacy and Outreach; Cabrini College; 

Fordham University; University of San Diego; Center for Sustainability at Saint Louis 

University; Center for Human Rights and International Justice, Boston College; The 

Boisi Center of Boston College; Conference for Mercy Higher Education; University 
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of San Francisco; LeMoyne College; The Center for Peace and Justice Education; 

Loyola University Maryland; The College of the Holy Cross; Florida Council of 

Churches; Wisconsin Council of Churches; The Diocese of Stockton, California; The 

Diocese of Des Moines, Iowa; The Diocese of Davenport, Iowa; Catholic Committee 

of Appalachia; Sisters of Charity of New York; Dominican Sisters of Springfield, IL; 

Sisters of St. Joseph Earth Center: SSJ Earth Center; Sisters of St. Joseph Peace 

Leadership Team; Sisters of Charity of Saint Elizabeth Office of Peace, Justice and 

Ecological Integrity; School Sisters of Notre Dame Atlantic Midwest Province 

Department of Justice, Peace and Integrity of Creation; Buffalo Diocese Care for 

Creation Committee; Dominican Sisters of Grand Rapids; Adobe, Inc.; Mars, 

Incorporated; IKEA North America Services LLC; and Blue Cross and Blue Shield of 

Massachusetts, Inc. filed motions and amici curiae briefs in support of Respondents 

that remain pending as of the time of filing of this final form brief. 

B. Rulings Under Review 

These consolidated cases involve final agency action of the United States 

Environmental Protection Agency titled, "Carbon Pollution Emission Guidelines for 

Existing Stationary Sources: Electric Utility Generating Units," and published on 

October 23, 2015, at 80 Fed. Reg. 64,662. 
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C. Related Cases 

These consolidated cases have not previously been before this Court or any 

other court. Counsel is aware of five related cases that, as of the time of filing, have 

appeared before this Court: 

(1) In re Murrqy Enet;gy Corporation, No. 14-1112, 

(2) Murrqy Enet;gy Corporation v. EPA, No. 14-1151 (consolidated with No. 

14-1112), 

(3) State rifWest Virginia v. EPA, No. 14-1146, 

(4) In reState rifWest Virginia, No. 15-1277, and 

(5) In re Peabo4J Enet;gy Corporation, No. 15-1284 (consolidated with No. 15-

1277). 

Counsel is aware of five related proceedings that, as of the time of filing, have 

appeared before the United States Supreme Court: 

(1) West Virginia v. EPA, 136 S. Ct. 1000 (2016), 

(2) Basin Electric Power Coop. v. EPA, 136 S. Ct. 998 (2016), 

(3) MurrqyEnergy Corp. v. EPA, 136 S. Ct. 999 (2016), 

(4) ChamberrifCommerce v. EPA, 136 S. Ct. 999 (2016), and 

(5) North Dakota v. EPA, 136 S. Ct. 999 (2016). 

Per the Court's order of January 21, 2016, the following cases are consolidated 

and being held in abeyance pending potential administrative resolution of biogenic 

carbon dioxide emissions issues in the Final Rule: National Alliance ~[Forest Owners v. 

xxix 

ED_0011318_00011166-00056 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

EPA, No. 15-1478; Biogenic C02 Coalition v. EPA, No. 15-1479; and American Forest & 

Paper Association) Inc. andAmerican WoodCouncilv. EPA, No. 15-1485. 
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CORPORATE DISCLOSURE STATEMENTS 

Non-governmental Petitioners submit the following statements pursuant to 

Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit Rule 26.1: 

Alabama Power Company is a wholly-owned subsidiary of Southern Company, 
which is a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Alabama Power Company's stock. Southern 
Company is traded publicly on the New York Stock Exchange under the symbol 
"SO." 

American Chemistry Council ("ACC") states that it represents the leading 
companies engaged in the business of chemistry. ACC members apply the science of 
chemistry to make innovative products and services that make people's lives better, 
healthier, and safer. ACC is committed to improved environmental, health, and safety 
performance through Responsible Care®, common sense advocacy designed to 
address major public policy issues, and health and environmental research and 
product testing. The business of chemistry is an $801 billion enterprise and a key 
element of the nation's economy. ACC has no parent corporation, and no publicly 
held company has 10% or greater ownership in ACC. 

American Coalition for Clean Coal Electricity ("ACCCE") is a partnership of 
companies that are involved in the production of electricity from coal. ACCCE 
recognizes the inextricable linkage between energy, the economy and our 
environment. Toward that end, ACCCE supports policies that promote the wise use 
of coal, one of America's largest domestically produced energy resources, to ensure a 
reliable and affordable supply of electricity to meet our nation's demand for energy. 
The ACCCE is a "trade association" within the meaning of Circuit Rule 26.1 (b). It has 
no parent corporation, and no publicly held company owns a 10% or greater interest 
in the ACCCE. 

American Coke and Coal Chemicals Institute ("ACCCI"), founded in 1944, is the 
international trade association that represents 100% of the U.S. producers of 
metallurgical coke used for iron and steelmaking, and 100% of the nation's producers 
of coal chemicals, who combined have operations in 12 states. ACCCI also represents 
chemical processors, metallurgical coal producers, coal and coke sales agents, and 
suppliers of equipment, goods, and services to the industry. ACCCI has no parent 
corporation, and no publicly held company has 10% or greater ownership in A CCCI. 

American Forest & Paper Association ("AF&P A") is the national trade association 
of the paper and wood products industry, which accounts for approximately 4 percent 

xxxi 

ED_0011318_00011166-00058 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

of the total U.S. manufacturing gross domestic product. The industry makes products 
essential for everyday life from renewable and recyclable resources, producing about 
$210 billion in products annually and employing nearly 900,000 men and women with 
an annual payroll of approximately $50 billion. AF&P A has no parent corporation, 
and no publicly held company has 10% or greater ownership in AF&P A. 

American Foundry Society ("AFS"), founded in 1896, is the leading U.S. based 
metalcasting society, assisting member companies and individuals to effectively 
manage their production operations, profitably market their products and services, 
and equitably manage their employees. AFS is comprised of more than 7,500 
individual members representing over 3,000 metalcasting firms, including foundries, 
suppliers, and customers. AFS has no parent corporation, and no publicly held 
company has 10% or greater ownership in AFS. 

American Fuel & Petrochemical Manufacturers ("AFPM") states that it is a 
national trade association whose members comprise more than 400 companies, 
including virtually all United States refiners and petrochemical manufacturers. 
AFPM's members supply consumers with a wide variety of products that are used 
daily in homes and businesses. AFPM has no parent corporation, and no publicly held 
company has 10% or greater ownership in AFPM. 

American Iron and Steel Institute ("AISI") states that it serves as the voice of the 
North American steel industry and represents 19 member companies, including 
integrated and electric furnace steelmakers, accounting for the majority of U.S. 
steelmaking capacity with facilities located in 41 states, Canada, and Mexico, and 
approximately 125 associate members who are suppliers to or customers of the steel 
industry. AISI has no parent corporation, and no publicly held company has 10% or 
greater ownership in AISI. 

American Public Power Association ("APP A") is the national association of 
publicly-owned electric utilities. APP A has no outstanding shares or debt securities in 
the hands of the public. APPA has no parent company. No publicly held company 
has a 10% or greater ownership in APP A. 

American Wood Council ("AWC") is the voice of North American traditional and 
engineered wood products, representing over 7 5% of the industry that provides 
approximately 400,000 men and women with family-wage jobs. A WC members make 
products that are essential to everyday life from a renewable resource that absorbs and 
sequesters carbon. A WC has no parent corporation, and no publicly held company 
has a 10% or greater ownership interest in A WC. 
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Arizona Electric Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Arizona Electric Power Cooperative, Inc., and 
it is not a subsidiary or an affiliate of any publicly owned corporation. 

Associated Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of Associated Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Association of American Railroads ("AAR") is a nonprofit trade association whose 
members include all of the Class I freight railroads (the largest freight railroads), as 
well as some smaller freight railroads and Amtrak. AAR represents its member 
railroads in proceedings before Congress, the courts, and administrative agencies in 
matters of common interest, such as the issues that are the subject matter of this 
litigation. AAR has no parent corporation, and no publicly held company owns a 10% 
or greater interest in AAR. 

Basin Electric Power Cooperative ("Basin Electric") is a not-for-profit regional 
wholesale electric generation and transmission cooperative owned by over 100 
member cooperatives. Basin Electric provides wholesale power to member rural 
electric systems in nine states, with electric generation facilities in North Dakota, 
South Dakota, Wyoming, Montana, and Iowa serving approximately 2. 9 million 
customers. Basin Electric has no parent companies. There are no publicly held 
corporations that have a 10% or greater ownership interest in Basin Electric. 

Big Brown Lignite Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary of Texas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Big Brown Power Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary of Texas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
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owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Big Rivers Electric Corporation has no parent corporation. No publicly held 
corporation owns any portion of Big Rivers Electric Corporation, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Brazos Electric Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Brazos Electric Power Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

Brick Industry Association ("BIA"), founded in 1934, is the recognized national 
authority on clay brick manufacturing and construction, representing approximately 
250 manufacturers, distributors, and suppliers that historically provide jobs for 
200,000 Americans in 45 states. BIA has no parent corporation, and no publicly held 
company has 10% or greater ownership in BIA. 

Buckeye Institute for Public Policy Solutions ("Buckeye Institute") is a nonprofit 
organization incorporated in Ohio under Section 501 ( c)(3) of the Internal Revenue 
Code. The Buckeye Institute seeks to improve Ohio policies by performing research 
and promoting market-oriented policy solutions. No parent company or publicly-held 
company has a 10% or greater ownership interest in the Buckeye Institute. 

Buckeye Power, Inc. has no parent corporation. No publicly held corporation owns 
any portion of Buckeye Power, Inc., and it is not a subsidiary or an affiliate of any 
publicly owned corporation. 

Central Montana Electric Power Cooperative has no parent corporation. No 
publicly held corporation owns any portion of Central Montana Electric Power 
Cooperative, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Central Power Electric Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Central Power Electric Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

Chamber of Commerce of the United States of America (the "Chamber") is the 
world's largest business federation. The Chamber represents 300,000 direct members 
and indirectly represents the interests of more than 3 million companies, state and 
local chambers, and trade associations of every size, in every industry sector, and from 
every region of the country. The Chamber has no parent corporation, and no publicly 
held company has 10% or greater ownership in the Chamber. 
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C02 Task Force of the Florida Electric Power Coordinating Group, Inc. 
("FCG") is a non-profit, non-governmental corporate entity organized under the laws 
of Florida. The FCG does not have a parent corporation. No publicly held 
corporation owns 10% or more of the FCG's stock. 

Competitive Enterprise Institute ("CEI") is a nonprofit organization incorporated 
in Washington D.C. under Section 501(c)(3) of the Internal Revenue Code. CEI 
focuses on advancing market approaches to regulatory issues. No parent company or 
publicly-held company has a 10% or greater ownership interest in CEI. 

Corn Belt Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Corn Belt Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Coteau Properties Company ("Coteau Properties") is a wholly-owned subsidiary of 
The North American Coal Corporation ("NACoal"). No publicly held entity has a 
10% or greater ownership interest in Coteau Properties. The general nature and 
purpose of Coteau Properties, insofar as relevant to this litigation, is the mining and 
marketing of lignite coal as fuel for power generation in North Dakota. 

Coyote Creek Mining Company, LLC ("Coyote Creek Mining") is a wholly-owned 
subsidiary of NACoal. No publicly held entity has a 10% or greater ownership interest 
in Coyote Creek Mining. The general nature and purpose of Coyote Creek Mining, 
insofar as relevant to this litigation, is the mining and marketing of lignite coal as fuel 
for power generation in North Dakota. 

Dairyland Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Dairy land Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Denbury Onshore, T .T .C is a \vholly mvned subsidiary of Denbury Resources Inc., a 
publicly held corporation whose shares are listed on the New York Stock Exchange. 
Other than Denbury Resources Inc., no publicly-held company owns 10% or more of 
any of Petitioner's stock and no publicly-held company holds 10% or more of 
Denbury Resources, Inc., stock. The stock of Denbury Resources, Inc. is traded 
publicly on the New York Stock Exchange under the symbol "DNR." Denbury is an 
oil and gas production company. As a part of its oil recovery operations (generally 
termed "tertiary" or "enhanced" recovery) that are performed in several states, 
Denbury, with its affiliated companies, produces, purchases, transports, and injects 
carbon dioxide for the purpose of the recovery of hydrocarbon resources. 
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Deseret Generation & Transmission Co-operative has no parent corporation. No 
publicly held corporation owns any portion of Deseret Generation & Transmission 
Co-operative, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

East Kentucky Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of East Kentucky Power Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

East River Electric Power Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of East River Electric Power Cooperative, 
Inc., and it is not a subsidiary or an affiliate of any publicly owned corporation. 

East Texas Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of East Texas Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Electricity Consumers Resource Council ("ELCON") is the national association 
representing large industrial consumers of electricity. FLCON member compa11ies 
produce a wide range of industrial commodities and consumer goods from virtually 
every segment of the manufacturing community. ELCON members operate hundreds 
of major facilities in all regions of the United States. Many ELCON members also 
cogenerate electricity as a by-product to serving a manufacturing steam requirement. 
ELCON has no parent corporation, and no publicly held company has 10% or greater 
ownership in ELCON. 

Energy & Environment Legal Institute ("EELI") is a non-profit, non
governmental corporate entity organized under the laws of the Commonwealth of 
Virginia. EELI does not have a parent corporation. No publicly held corporation 
owns 10% or more ofEELI's stock. 

Energy-Intensive Manufacturers Working Group on Greenhouse Gas 
Regulation ("ElM") is a coalition of individual companies. ElM has no outstanding 
shares or debt securities in the hands of the public. ElM has no parent corporation, 
and no publicly held company has 10% or greater ownership in ElM. 

Entergy Corporation ("Entergy") is a publicly traded company incorporated in the 
State of Delaware, with its principal place of business in the city of New Orleans, 
Louisiana. Entergy does not have any parent companies that have a 10% or greater 
ownership interest in Entergy. Further, there is no publicly-held company that has a 
10% or greater ownership interest in Entergy. Entergy is an integrated energy 
company engaged primarily in electric power production and electric retail 
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distribution operations. Entergy delivers electricity to approximately 2.8 million 
customers in Arkansas, Louisiana, Mississippi, and Texas. 

Falkirk Mining Company ("Falkirk Mining") is a wholly-owned subsidiary of 
NACoal. No publicly held entity has a 10% or greater ownership interest in Falkirk 
Mining. The general nature and purpose of Falkirk Mining, insofar as relevant to this 
litigation, is the mining and marketing of lignite coal as fuel for power generation in 
North Dakota. 

GenOn Mid-Atlantic, LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG North 
America LLC, a limited liability corporation wholly owned by GenOn Americas 
Generation, LLC. GenOn Americas Generation, LLC is a limited liability corporation 
wholly owned by NRG Americas, Inc. NRG Americas, Inc. is a corporation wholly 
owned by GenOn Energy Holdings, Inc., a corporation wholly owned by GenOn 
Energy, Inc. GenOn Energy, Inc. is a corporation wholly owned by NRG Energy, 
Inc. a Delaware publicly-traded corporation. NRG Energy, Inc. has no parent 
corporation. As of the last reporting period, T. Rowe Price Associates, Inc. held a 
1 O<% or greater ownership in NRG Energy, Inc. As of the last reporting period, T. 
Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc., a publicly
traded company. 

Georgia Power Company is a wholly-owned subsidiary of Southern Company, 
which is a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Georgia Power Company's stock. Southern Company 
is traded publicly on the New York Stock Exchange under the symbol "SO." 

Georgia Transmission Corporation has no parent corporation. No publicly held 
corporation owns any portion of Georgia Transmission Corporation, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Golden Spread Electrical Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Golden Spread Electrical Cooperative, Inc., and 
it is not a subsidiary or an affiliate of any publicly owned corporation. 

Gulf Power Company is a wholly-owned subsidiary of Southern Company, which is 
a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Gulf Power Company's stock. Southern Company is 
traded publicly on the New York Stock Exchange under the symbol "SO." 

Hoosier Energy Rural Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Hoosier Energy Rural Electric 
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Cooperative, Inc., and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Independence Institute is a nonprofit organization incorporated in Colorado under 
Section 501(c)(3) of the Internal Revenue Code. The Independence Institute is a 
public policy think tank whose purpose is to educate citizens, legislators, and opinion 
makers in Colorado about policies that enhance personal and economic freedom. No 
parent company or publicly-held company has a 10% or greater ownership interest in 
the Independence Institute. 

Indian River Power LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG 
Energy, Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has no 
parent corporation. As of the last reporting period, T. Rowe Price Associates, Inc. 
held a 10% or greater ownership in NRG Energy, Inc. As of the last reporting period, 
T. Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a 
publicly-traded company. 

Indiana Utility Group ("lUG") is a continuing assooatlon of individual electric 
generating companies operated for the purpose of promoting the general interests of 
the membership of electric generators. lUG has no outstanding shares or debt 
securities in the hand of the public and has no parent company. No publicly held 
company has a 10% or greater ownership interest in lUG. 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers, and Helpers ("IBB") is a non-profit national labor organization with 
headquarters in Kansas City, Kansas. IBB's members are active and retired members 
engaged in various skilled trades of welding and fabrication of boilers, ships, pipelines, 
and other industrial facilities and equipment in the United States and Canada, and 
workers in other industries in the United States organized by the IBB. IBB provides 
collective bargaining representation and other membership services on behalf of its 
members. IBB is affiliated with the American Federation of Labor-Congress of 
Industrial Organizations. IBB and its affiliated lodges own approximately 60 percent 
of the outstanding stock of Brotherhood Bancshares, Inc., the holding company of 
the Bank of Labor. Bank of Labor's mission is to serve the banking and other 
financial needs of the North American labor movement. No entity owns 10% or 
more ofiBB. 

International Brotherhood of Electrical Workers, AFL-CIO ("IBEW") is a non
profit national labor organization with headquarters located at 900 7th Street, N.W., 
Washington, D.C. 20001. IBEW's members are active and retired skilled electricians 
and related professionals engaged in a broad array of U.S. industries, including the 
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electrical utility, coal mining, and railroad transportation sectors that stand to be 
impacted adversely by implementation of EPA's final agency action. IBEW provides 
collective bargaining representation and other membership services and benefits on 
behalf of its members. IBEW is affiliated with the American Federation of Labor
Congress of Industrial Organizations. IBEW has no parent companies, subsidiaries, or 
affiliates that have issued shares or debt securities to the public. 

Kansas Electric Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Kansas Electric Power Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

LG&E and KU Energy LLC is the holding company for Louisville Gas and Electric 
Company ("LG&E") and Kentucky Utilities Company ("KU"), regulated utilities that 
serve a total of 1.2 million customers. LG&E serves 321,000 natural gas and 400,000 
electric customers in Louisville, Kentucky and 16 surrounding counties, whereas KU 
serves 543,000 customers in 77 Kentucky counties and five counties in Virginia. 
LG&E and KU Energy LLC is a wholly-owned subsidiary of PPL Corporation. Other 
than PPL Corporation, no publicly-held company owns 10% or more of any of 
LG&E and KU Energy LLC's membership interests. No publicly held company has a 
10% or greater ownership interest in PPL Corporation. 

Lignite Energy Council ("LEC") is a regional, non-profit organization whose 
primary mission is to promote the continued development and use of lignite coal as 
an energy resource. LEC's membership includes: (1) producers of lignite coal who 
have an ownership interest in and who mine lignite; (2) users of lignite who operate 
lignite-fired electric generating plants and the nation's only commercial scale 
"synfuels" plant that converts lignite into pipeline-quality natural gas; and (3) suppliers 
of goods and services to the lignite coal industry. LEC has no parent corporation, and 
no publicly held company has 10% or greater ownership in LEC. 

Louisiana Generating LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG South 
Central Generating LLC, a limited liability corporation which in turn is wholly owned 
by NRG Energy, Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has 
no parent corporation. As of the last reporting period, T. Rowe Price Associates, Inc. 
held a 10% or greater ownership in NRG Energy, Inc. As of the last reporting period, 
T. Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a 
publicly-traded company. 

Luminant Big Brown Mining Company, LLC is a wholly owned subsidiary of 
Luminant Holding Company LLC, which is a Delaware limited liability company and 
is a wholly owned subsidiary of Texas Competitive Electric Holdings Company LLC 
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("TCEH"). TCEH is a Delaware limited liability company and is a wholly owned 
subsidiary of Energy Future Competitive Holdings Company ("EFCH"), which is a 
Texas corporation and a wholly owned subsidiary of Energy Future Holdings Corp. 
("EFH Corp."). Substantially all of the common stock of EFH Corp., a Texas 
corporation, is owned by Texas Energy Future Holdings Limited Partnership, which 
is a privately held limited partnership. No publicly held entities have a 10% or greater 
equity ownership interest in EFH Corp. 

Luminant Generation Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary of Texas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Luminant Mining Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary of Texas Competitive Electric Holdings Company LLC ("TCRH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Midwest Generation LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by Midwest 
Generation Holdings II, LLC. Midwest Generation Holdings II, LLC is a limited 
liability corporation wholly owned by Midwest Generation Holdings I, LLC. Midwest 
Generation Holdings I, LLC is a limited liability corporation 9 5% of which is owned 
by Mission Midwest Coal, LLC and 5% of which is owned by Midwest Generation 
Holdings Limited, which in turn is wholly owned by Mission Midwest Coal, LLC. 
Mission Midwest Coal, LLC is a limited liability corporation wholly owned by NRG 
Midwest Holdings LLC, which in turn is a limited liability corporation wholly owned 
by Midwest Generation EME, LLC. Midwest Generation EME, LLC is a limited 
liability corporation wholly owned by NRG Energy Holdings Inc. which is a 
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corporation wholly owned by NRG Acquisition Holdings Inc. NRG Acquisition 
Holdings, Inc. is a corporation wholly owned by NRG Energy, Inc., a Delaware 
publicly-traded corporation. NRG Energy, Inc. has no parent corporation. As of the 
last reporting period, T. Rowe Price Associates, Inc. held a 10% or greater ownership 
in NRG Energy, Inc. As of the last reporting period, T. Rowe Price Associates, Inc. 
was a subsidiary ofT. Rowe Price Group, Inc. a publicly-traded company. 

Minnesota Power is an operating division of ALLETE, Inc. No publicly-held 
company has a 10% or greater ownership interest in ALLETE, Inc. 

Minnkota Power Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of Minnkota Power Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Mississippi Lignite Mining Company ("Mississippi Lignite Mining") is a wholly
owned subsidiary of NACoal. No publicly held entity has a 10% or greater ownership 
interest in Mississippi Lignite Mining. The general nature and purpose of Mississippi 
Lignite Mining, insofar as relevant to this litigation, is the mining and marketing of 
lignite coal as fuel for power generation in "Mississippi. 

Mississippi Power Company is a wholly-owned subsidiary of Southern Company, 
which is a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Mississippi Power Company's stock. Southern 
Company is traded publicly on the New York Stock Exchange under the symbol 
"SO." 

Montana-Dakota Utilities Co. is engaged in the distribution of natural gas and the 
generation, transmission, and distribution of electricity in the states of North Dakota, 
South Dakota, Montana, and Wyoming. Montana-Dakota Utilities Co. is a division of 
MDU Resources Group, Inc. No publicly held company has a 10% or greater 
ownership interest in ~vfDU Resources Group, Inc. 

Murray Energy Corporation has no parent corporation and no publicly held 
corporation owns 10% or more of its stock. Murray Energy Corporation is the largest 
privately-held coal company and largest underground coal mine operator in the 
United States. 

National Association of Home Builders ("NAHB") is a not-for-profit trade 
association organized under the laws of Nevada. NAHB does not have any parent 
companies that have a 10% or greater ownership interest in NAHB. Further, there is 
no publicly-held company that has a 10% or greater ownership interest in NAHB. 
NAHB has issued no shares of stock to the public. NAHB is comprised of 
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approximately 800 state and local home builders associations with whom it is 
affiliated, but all of those associations are, to the best of NAHB's knowledge, 
nonprofit corporations that have not issued stock to the public. NAHB's purpose is 
to promote the general commercial, professional, and legislative interests of its 
approximately 140,000 builder and associate members throughout the United States. 
NAHB's membership includes entities that construct and supply single-family homes, 
as well as apartment, condominium, multi-family, commercial, and industrial builders, 
land developers, and remodelers. 

National Association of Manufacturers ("NAM") states that it is the largest 
manufacturing association in the United States, representing small and large 
manufacturers in every industrial sector and in all 50 states. Manufacturing employs 
nearly 12 million men and women, contributes roughly $2.17 trillion to the U.S. 
economy annually, has the largest economic impact of any major sector, and accounts 
for three-quarters of private-sector research and development. The NAM is the 
powerful voice of the manufacturing community and the leading advocate for a policy 
agenda that helps manufacturers compete in the global economy and create jobs 
across the United States. The NAM has no parent corporation, and no publicly held 
company has 10% or greater ownership in the NAM. 

National Federation of Independent Business ("NFIB") is a nonprofit mutual 
benefit corporation that promotes and protects the rights of its members to own, 
operate, and grow their businesses across the fifty States and the District of Columbia. 
NFIB has no parent corporation, and no publicly held company has 10% or greater 
ownership in NFIB. 

National Lime Association ("NLA") is the national trade association of the lime 
industry and is comprised of U.S. and Canadian commercial lime manufacturing 
companies, suppliers to lime companies, and foreign lime companies and trade 
associations. NLA's members produce more than 99% of all lime in the U.S., and 
100% of the lime manufactured in Canada. NLA provides a forum to enhance and 
encourage the exchange of ideas and technical information common to the industry 
and to promote the use of lime and the business interests of the lime industry. NLA is 
a non-profit organization. It has no parent corporation, and no publicly held company 
has 10% or greater ownership in NLA. 

National Mining Association ("NMA") is a non-profit, incorporated national trade 
association whose members include the producers of most of America's coal, metals, 
and industrial and agricultural minerals; manufacturers of mining and mineral 
processing machinery, equipment, and supplies; and engineering and consulting firms 
that serve the mining industry. NMA has no parent companies, subsidiaries, or 
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affiliates that have issued shares or debt securities to the public, although NMA's 
individual members have done so. 

National Oilseed Processors Association ("NOPA") is a national trade association 
that represents 12 companies engaged in the production of vegetable meals and 
vegetable oils from oilseeds, including soybeans. NOPA's member companies process 
more than 1.6 billion bushels of oilseeds annually at 63 plants in 19 states, including 
57 plants which process soybeans. NOPA has no parent corporation, and no publicly 
held company has 10% or greater ownership in NOPA. 

National Rural Electric Cooperative Association has no parent corporation. No 
publicly held corporation owns any portion of National Rural Electric Cooperative 
Association, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Newmont Nevada Energy Investment, LLC is a wholly-owned subsidiary of 
Newmont USA Limited and is the owner and operator of the TS Power Plant, a 242 
MW coal-fired power plant located in Eureka County, Nevada, which provides power 
to Newmont USA Limited's mining operations. No other publicly held corporation 
owns 10% or more of the stock of Newmont Nevada Energy Investment, LLC. 

Newmont USA Limited owns and operates 11 surface gold and copper mines, eight 
underground mines, and 13 processing facilities in Nevada that are served by the TS 
Power Plant. Newmont USA Limited is a wholly owned subsidiary of Newmont 
Mining Corporation and no other publicly held corporation owns 10% or more of its 
stock. 

NODAK Energy Services, LLC ("NODAK") is a wholly-owned subsidiary of 
NACoal. No publicly held entity has a 10% or greater ownership interest in NODAK. 
The general nature and purpose of NODAK, insofar as relevant to this litigation, is 
the operation of a lignite beneficiation facility within Great River Energy's Coal Creek 
Station, a lignite-fired power generating station in North Dakota. 

The North American Coal Corporation ("NACoal") is a wholly-owned subsidiary 
of NACCO Industries, Inc. NACoal is not publicly held, but NACCO Industries, 
Inc., its parent, is a publicly traded corporation that owns more than 10% of the stock 
of NACoal. No other publicly-held corporation owns more than 10% of the stock of 
NACoal. The general nature and purpose of NACoal, insofar as relevant to this 
litigation, is the mining and marketing of lignite coal as fuel for power generation and 
the provision of mining services to natural resources companies. 
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North American Coal Royalty Company ("North American Coal Royalty") is a 
wholly-owned subsidiary ofNACoal. No publicly held entity has a 10% or greater 
ownership interest in North American Coal Royalty. The general nature and purpose 
of North American Coal Royalty, insofar as relevant to this litigation, is the 
acquisition and disposition of mineral and surface interests in support of NACoal's 
mining of lignite coal as fuel for power generation, and the provision of mining 
services to natural resources companies. 

North Carolina Electric Membership Corporation has no parent corporation. No 
publicly held corporation owns any portion of North Carolina Electric Membership 
Corporation, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Northeast Texas Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Northeast Texas Electric Cooperative, 
Inc., and it is not a subsidiary or an affiliate of any publicly owned corporation. 

Northwest Iowa Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Northwest Iowa Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

NorthWestern Corporation is a publicly traded company (NYSE: NWE) 
incorporated in the State of Delaware with corporate offices in Butte, Montana and 
Sioux Falls, South Dakota. NorthWestern Corporation has no parent corporation. As 
of February 17, 2016, based on a review of statements filed with the Securities and 
Exchange Commission pursuant to Sections 13(d), 13(f), and 13(g) of the Securities 
and Exchange Act of 1934, as amended, BlackRock Fund Advisors is the only 
shareholder owning more than 10% or more of NorthWestern Corporation's stock. 
In addition to publicly traded stock, NorthWestern Corporation has issued debt and 
bonds to the public. 

NRG Chalk Point LLC exists to provide safe, reliable, and affordable electric power 
to consumers. It is wholly owned by GenOn Mid-Atlantic, LLC. GenOn Mid
Atlantic, LLC is a limited liability corporation wholly owned by NRG North America 
LLC, a limited liability corporation wholly owned by GenOn Americas Generation, 
LLC. GenOn Americas Generation, LLC is a limited liability corporation wholly 
owned by NRG Americas, Inc. NRG Americas, Inc. is a corporation wholly owned 
by GenOn Energy Holdings, Inc., a corporation wholly owned by GenOn Energy, 
Inc. GenOn Energy, Inc. is a corporation wholly owned by NRG Energy, Inc., a 
Delaware publicly-traded corporation. NRG Energy, Inc. has no parent corporation. 
As of the last reporting period, T. Rowe Price Associates, Inc. held a 10% or greater 
ownership in NRG Energy, Inc. As of the last reporting period, T. Rowe Price 
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Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a publicly-traded 
company. 

NRG Power Midwest LP exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited partnership 99% of which is owned by NRG 
Power Generation Assets LLC and 1% of which is owned by NRG Power Midwest 
GP LLC, a limited liability corporation wholly owned by NRG Power Generation 
Assets LLC. NRG Power Generation Assets LLC is a limited liability corporation 
wholly owned by NRG Power Generation LLC, which is a limited liability 
corporation wholly owned by NRG Americas, Inc. NRG Americas, Inc. is a 
corporation wholly owned by GenOn Energy Holdings, Inc., a corporation wholly 
owned by GenOn Energy, Inc. GenOn Energy, Inc. is a corporation wholly owned by 
NRG Energy, Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has no 
parent corporation. As of the last reporting period, T. Rowe Price Associates, Inc. 
held a 10% or greater ownership in NRG Energy, Inc. As of the last reporting period, 
T. Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a 
publicly-traded company. 

NRG Rema LLC exists to provide safe, reliable, and affordable electric power to 
consumers. It is a limited liability corporation wholly owned by NRG Northeast 
Generation, Inc., a corporation wholly owned by NRG Northeast Holdings Inc. NRG 
Northeast Holdings Tnc. is a corporation wholly owned by NRG Power Generation 
LLC, a limited liability corporation wholly owned by NRG Americas, Inc. NRG 
Americas, Inc. is a corporation wholly owned by GenOn Energy Holdings, Inc., a 
corporation wholly owned by GenOn Energy, Inc. GenOn Energy, Inc. is a 
corporation wholly owned by NRG Energy, Inc., a Delaware publicly-traded 
corporation. NRG Energy, Inc. has no parent corporation. As of the last reporting 
period, T. Rowe Price Associates, Inc. held a 10% or greater ownership in NRG 
Energy, Inc. As of the last reporting period, T. Rowe Price Associates, Inc. was a 
subsidiary ofT. Rowe Price Group> T nc. a publicly-traded company. 

NRG Texas Power LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG Texas 
LLC, which in turn is a limited liability corporation wholly owned by NRG Energy, 
Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has no parent 
corporation. As of the last reporting period, T. Rowe Price Associates, Inc. held a 
10% or greater ownership in NRG Energy, Inc. As of the last reporting period, T. 
Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a publicly
traded company. 

NRG Wholesale Generation LP exists to provide safe, reliable, and affordable 
electric power to consumers. It is a limited partnership 99% owned by NRG Power 
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Generation Assets LLC and 1% owned by NRG Wholesale Generation GP LLC, 
both of which are wholly owned by NRG Power Generation LLC. NRG Power 
Generation LLC is a limited liability corporation wholly owned by NRG Americas, 
Inc. NRG Americas, Inc. is a corporation wholly owned by GenOn Energy Holdings, 
Inc., a corporation wholly owned by GenOn Energy, Inc. GenOn Energy, Inc. is a 
corporation wholly owned by NRG Energy, Inc., a Delaware publicly-traded 
corporation. NRG Energy, Inc. has no parent corporation. As of the last reporting 
period, T. Rowe Price Associates, Inc. held a 10% or greater ownership in NRG 
Energy, Inc. As of the last reporting period, T. Rowe Price Associates, Inc. was a 
subsidiary ofT. Rowe Price Group, Inc. a publicly-traded company. 

Oak Grove Management Company, LLC is a wholly owned subsidiary of 
Luminant Holding Company LLC, which is a Delaware limited liability company and 
is a wholly owned subsidiary of Texas Competitive Electric Holdings Company LLC 
("TCEH"). TCEH is a Delaware limited liability company and is a wholly owned 
subsidiary of Energy Future Competitive Holdings Company ("EFCH"), which is a 
Texas corporation and a wholly owned subsidiary of Energy Future Holdings Corp. 
("EFH Corp."). Substantially all of the common stock of EFH Corp., a Texas 
corporation, is owned by Texas Energy Future Holdings Limited Partnership, which 
is a privately held limited partnership. No publicly held entities have a 10% or greater 
equity ownership interest in EFH Corp. 

Oglethorpe Power Corporation has no parent corporation. No publicly held 
corporation owns any portion of Oglethorpe Power Corporation, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Otter Creek Mining Company, LLC ("Otter Creek") is a wholly-owned subsidiary 
of NACoal. No publicly held entity has a 10% or greater ownership interest in Otter 
Creek. The general nature and purpose of Otter Creek, insofar as relevant to this 
litigation, is the development of a mine to deliver lignite coal as fuel for power 
generation in North Dakota. 

Portland Cement Association ("PCA") is a not-for-profit "trade association" within 
the meaning of Circuit Rule 26.1(b). It represents companies responsible for more 
than 80 percent of cement-making capacity in the United States. PCA members 
operate manufacturing plants in 35 states, with distribution centers in all 50 states. 
PCA conducts market development, engineering, research, education, technical 
assistance, and public affairs programs on behalf of its members. Its mission focuses 
on improving and expanding the quality and uses of cement and concrete, raising the 
quality of construction, and contributing to a better environment. PCA has no parent 
corporation, and no publicly held company owns a 10% or greater interest in PCA. 
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PowerSouth Energy Cooperative has no parent corporation. No publicly held 
corporation owns any portion of PowerSouth Energy Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Prairie Power, Inc. has no parent corporation. No publicly held corporation owns 
any portion of Prairie Power, Inc., and it is not a subsidiary or an affiliate of any 
publicly owned corporation. 

Prairie State Generating Company, LLC ("PSGC") is a private non-governmental 
corporation that is principally engaged in the business of generating electricity for 
cooperatives and public power companies. PSGC does not have a parent corporation 
and no publicly-held corporation owns ten percent or more of its stock. 

Rio Grande Foundation is a nonprofit organization incorporated in New Mexico 
under Section 501 (c)(3) of the Internal Revenue Code. The Rio Grande Foundation is 
a research institute dedicated to increasing liberty and prosperity for New Mexico's 
citizens. No parent company or publicly-held company has a 10% or greater 
ownership interest in the Rio Grande Foundation. 

Rushmore Electric Power Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Rushmore Electric Power Cooperative, 
Inc., and it is not a subsidiary or an affiliate of any publicly owned corporation. 

The Sabine Mining Company ("Sabine Mining") is a wholly-owned subsidiary of 
NACoal. No publicly held entity has a 10% or greater ownership interest in Sabine 
Mining. The general nature and purpose of Sabine Mining, insofar as relevant to this 
litigation, is the mining of lignite coal as fuel for power generation in Texas. 

Sam Rayburn G&T Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Sam Rayburn G&T Electric 
Cooperative, Inc., and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

San Miguel Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of San Miguel Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Sandow Power Company, LLC is a wholly owned subsidiary of Luminant Holding 
Company LLC, which is a Delaware limited liability company and is a wholly owned 
subsidiary of Texas Competitive Electric Holdings Company LLC ("TCEH"). TCEH 
is a Delaware limited liability company and is a wholly owned subsidiary of Energy 
Future Competitive Holdings Company ("EFCH"), which is a Texas corporation and 
a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH Corp."). 
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Substantially all of the common stock of EFH Corp., a Texas corporation, is owned 
by Texas Energy Future Holdings Limited Partnership, which is a privately held 
limited partnership. No publicly held entities have a 10% or greater equity ownership 
interest in EFH Corp. 

Seminole Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of Seminole Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

South Mississippi Electric Power Association has no parent corporation. No 
publicly held corporation owns any portion of South Mississippi Electric Power 
Association, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

South Texas Electric Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of South Texas Electric Cooperative, Inc., and it is 
not a subsidiary or an affiliate of any publicly owned corporation. 

Southern Illinois Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Southern Illinois Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Sunflower Electric Power Corporation has no parent corporation. No publicly held 
corporation owns any portion of Sunflower Electric Power Corporation, and it is not 
a subsidiary or an affiliate of any publicly owned corporation. 

Sutherland Institute is a nonprofit organization incorporated in Utah under Section 
501(c)(3) of the Internal Revenue Code. The Sutherland Institute is a public policy 
think tank committed to influencing Utah law and policy based on the core principles 
of limited government, personal responsibility, and charity. No parent company or 
publicly-held company has a 10% or greater ownership interest in the Sutherland 
Institute. 

Tex-La Electric Cooperative ofTexas, Inc. has no parent corporation. No publicly 
held corporation owns any portion ofTex-La Electric Cooperative of Texas, Inc., and 
it is not a subsidiary or an affiliate of any publicly owned corporation. 

Tri-State Generation and Transmission Association, Inc. ("Tri-State") is a 
wholesale electric power supply cooperative which operates on a not-for-profit basis 
and is owned by 1.5 million member-owners and 44 distribution cooperatives. Tri
State issues no stock and has no parent corporation. Accordingly, no publicly held 
corporation owns 10% or more of its stock. 
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United Mine Workers of America ("UMW A") is a non-profit national labor 
organization with headquarters in Triangle, Virginia. UMWA's members are active 
and retired miners engaged in the extraction of coal and other minerals in the United 
States and Canada, and workers in other industries in the United States organized by 
the UMW A. UMW A provides collective bargaining representation and other 
membership services on behalf of its members. UMW A is affiliated with the America 
Federation of Labor-Congress of Industrial Organizations. UMW A has no parent 
companies, subsidiaries, or affiliates that have issued shares or debt securities to the 
public. 

Upper Missouri G. & T. Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Upper Missouri G. & T. Electric 
Cooperative, Inc., and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Utility Air Regulatory Group ("UARG") is a not-for-profit association of individual 
generating companies and national trade associations that participates on behalf of its 
members collectively in administrative proceedings under the Clean Air Act, and in 
litigation arising from those proceedings, that affect electric generators. UARG has no 
outstanding shares or debt securities in the hands of the public and has no parent 
company. No publicly held company has a 10% or greater ownership interest in 
UARG. 

Vienna Power LLC exists to provide safe, reliable, and affordable electric power to 
consumers. It is a limited liability corporation wholly owned by NRG Energy, Inc., a 
Delaware publicly-traded corporation. NRG Energy, Inc. has no parent corporation. 
As of the last reporting period, T. Rowe Price Associates, Inc. held a 10% or greater 
ownership in NRG Energy, Inc. As of the last reporting period, T. Rowe Price 
Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a publicly-traded 
company. 

Wabash Valley Power Association, Inc. has no parent corporation. No publicly 
held corporation owns any portion ofWabash Valley Power Association, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

West Virginia Coal Association ("WVCA") is a trade association representing more 
than 90% ofWest Virginia's underground and surface coal mine production. No 
publicly-held company has 10% or greater ownership of the WVCA. 

Western Farmers Electric Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Western Farmers Electric Cooperative, and it is not 
a subsidiary or an affiliate of any publicly owned corporation. 
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Westar Energy, Inc. ("Westar") is a publicly traded company (symbol: WR) 
incorporated in the State of Kansas, with its principal place of business in the city of 
Topeka, Kansas. Westar is the parent corporation of Kansas Gas and Electric 
Company ("KGE"), a Kansas corporation with its principal place of business in 
Topeka, Kansas. Westar owns all of the stock of KGE. In addition to Westar's 
publicly traded stock, both Westar and KGE have issued debt and bonds to the 
public. Westar does not have any parent companies that have a 10% or greater 
ownership interest in Westar. Further, there is no publicly-held company that has a 
10% or greater ownership interest in Westar. 

Wolverine Power Supply Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Wolverine Power Supply Cooperative, Inc., and 
it is not a subsidiary or an affiliate of any publicly owned corporation. 
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JURISDICTIONAL STATEMENT 

Petitioners seek review of a U.S. Environmental Protection Agency ("EPA") 

final rule entitled "Carbon Pollution Emission Guidelines for Existing Stationary 

Sources: Electric Utility Generating Units," 80 Fed. Reg. 64,662 (Oct. 23, 2015) 

("Rule"), Joint Appendix ("JA") 143-445. Petitions for review were timely ftled in this 

Court under section 307(b)(1) of the Clean Air Act ("Act" or "CAA"). 1 

STATEMENT OF ISSUES 

1. Whether the Rule violates section 111 of the Clean Air Act by: 

a. Requiring that States adopt standards of performance that are not 

"for," and cannot be "applied" to, individual existing fossil fuel-flred electric 

generating units, but that instead require the owners and operators of these facilities 

to subsidize EPA-preferred facilities; 

b. Requiring that States adopt standards of performance that are not 

based on technological or operational processes that continuously limit the rate at 

which the regulated pollutant is emitted by regulated sources, but instead require non-

performance by sources; and/ or 

c. Requiring that States adopt standards for exis!ing units that are 

more stringent even than those EPA contemporaneously established under section 

111 (b) for the best state-of-the-art new units. 

1 All citations are to the CAA; the Table of Authorities provides parallel 
citations to the U.S. Code. 
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2. Whether the Rule exceeds EPA's authority under CAA section 111(d) by 

requiring States to adopt standards of performance for sources in source categories 

that are already regulated under section 112. 

3. Whether the Rule abrogates authority granted to the States under section 

111(d) by forbidding States from setting performance standards less stringent than the 

Rule's national performance rates, and failing to authorize States "to take into 

consideration, among other factors, the remaining useful life" of an existing source. 

4. Whether the Rule violates rights reserved to the States by the United 

States Constitution by reordering the mix of energy generation in such a way that 

States will have no choice but to carry out EPA's preferred energy policy, regardless 

of whether the Rule is implemented through a state or federal plan. 

STATUTES AND REGULATIONS 

The Rule is codified in 40 C.P.R. Part 60, Subpart UUUU. The Statutory and 

Regulatory Addendum reproduces pertinent portions of cited statutes and regulations. 

INTRODUCTION 

Relying on an obscure provision of the Clean Air Act, EPA's Rule seeks to 

effect an "aggressive transformation"2 of the mix of electricity generation in nearly 

every State by systematically "decarboniz[ing]" power generation and ushering in a 

2 State Pet'rs' Mot. for Stay (Oct. 23, 2015), Ex. B, White House Fact Sheet, 
ECF 1579999 ("White House Fact Sheet"), JA5711. 

2 

ED_0011318_00011166-00097 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

new "clean energy" economy. 3 Although Congress has debated a number of bills 

designed to achieve that very result, it has not adopted any such legislation. Frustrated 

with Congress, EPA now purports to have discovered sweeping authority in section 

111 (d) of the Clean Air Act-a provision that has been used only five times in 45 

years-to issue a "Power Plan" that forces States to fundamentally alter electricity 

generation throughout the country. 

But as the Supreme Court recently said, courts should "greet ... with a measure 

of skepticism" claims by EPA to have "discover[ed] in a long-extant statute an 

unheralded power to regulate a significant portion of the American economy" and 

make "decisions of vast economic and political significance," Util. Air Regulatory Grp. 

v. EPA, 134 S. Ct. 2427,2444 (2014) ("UARG") (internal quotation marks omitted), 

especially in areas outside an agency's "expertise," King v. Bunvell, 135 S. Ct. 2480, 2489 

(2015). That skepticism is doubly warranted here where EPA's Rule intrudes on an 

"areaO of traditional state responsibility," Bond v. United States, 134 S. Ct. 2077, 2089 

(2014)-namely, the States' "traditional authority over the need for additional 

generating capacity, the type of generating facilities to be licensed, land use, 

ratemaking, and the like," Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. 

CommJn, 461 U.S. 190, 212 (1983) ("PG&E"). 

3 President ObamaJs Clean Power Plan is a Strong Signal if International Leadership 
(Aug. 5, 2015), https:/ / climate.america.gov/ cleanpower-plan-strong-signal
international-leadership/. 
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EPA's audacious assertion of authority in this Rule is more far-reaching than 

any previous effort by the agency. According to EPA, section 111 (d) authorizes it to 

use the States to impose on fossil fuel-fired power plants emission reduction 

requirements that are premised not just on pollution control measures at the regulated 

plants, but also (and predominantly) on reducing or eliminating operations at those 

plants and shifting their electricity generation to competitors, including those not 

regulated by the Rule. Those reduction requirements far exceed what EPA has found 

may be achieved individually by even a new plant with the agency's state-of-the-art 

"best system of emission reduction." Rather, the reduction requirements can be met 

onjy by shutting down hundreds of coal-fired plants, limiting the use of others, and 

requiring the construction and operation of other types of facilities preferred by 

EPA-a directive EPA euphemistically calls "generation shifting." 

EPA's legal theory is at odds with the plain language of section 111 and 

certainly is not "clearly" authorized by that provision. UARG, 134 S. Ct. at 2444. 

Section 111(d) authorizes EPA to establish "procedure[s]" under which States set 

"standards of performance for any existing source," i.e., standards that are 

"appl[icable] ... to aD particular source" within a regulated "source category." CAA 

§ 111(a)(1), (d)(1). Those standards must reflect the "application of the best system of 

emission reduction" to that "source," i.e., to a "building, structure, facility, or 

installation." Id § 111(a)(1), (3). In other words, EPA may seek to reduce emissions 

only through measures that can be implemented by individual facilities. Indeed, for 45 
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years, EPA has consistently interpreted section 111 standards of performance in this 

way-not only in the five instances in which it has addressed existing sources, but also 

in the more than one hundred rulemakings in which it has adopted standards for new 

sources. 

The Rule is further barred by the fact that coal-fired electric generating units 

are already regulated under section 112 of the Clean Air Act. See 77 Fed. Reg. 9304 

(Feb. 16, 2012). Section 111 (d) expressly prohibits EPA's use of that section to 

require States to regulate "any air pollutant ... emitted from a source category which 

is regulated under section [1]12." CAA § 111(d)(1)(A). 

Additionally, even if EPA were permitted to regulate in this instance, the Rule 

is unlawful because it prevents States from exercising the authority granted to them 

under section 111 to establish standards of performance and to take into 

consideration the remaining useful life of an existing source when applying a standard 

to that source. 

Finally, the Rule violates the Constitution. In order to pass constitutional 

muster, cooperative federalism programs must provide States with a meaningful 

opportunity to decline implementation. But the Rule does not do so; States that 

decline to take legislative or regulatory action to ensure increased generation by EPA's 

preferred power sources face the threat of insufficient electricity to meet demand. The 

Rule is thus an act of commandeering that leaves States no choice but to alter their 
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laws and programs governing electricity generation and delivery to accord with federal 

policy. 

If upheld, the Rule would lead to a breathtaking expansion of the agency's 

authority. The Rule's restructuring of nearly every State's electric grid would exceed 

even the authority that Congress gave to the Federal Energy Regulatory Commission 

("FERC"), the federal agency responsible for electricity regulation. But EPA's theory 

of "generation shifting"-which is not about making regulated sources reduce their 

emissions while operating but rather about preventing many sources from operating 

at all-does not stop with the power sector. EPA's newly-discovered authority 

threatens to enable the agency to mandate that any existing source's owners in atry 

industry reduce their source's production, shutter the existing source entirely, and 

even subsidize their non-regulated competitors. Section 111 (d) would be transformed 

from a limited provision into the most powerful part of the Clean Air Act, making the 

agency a central planner for every single industry that emits carbon dioxide. Congress 

did not intend and could not have imagined such a result when it passed the provision 

more than 45 years ago. 

The Rule must be vacated. 

STATEMENT OF THE CASE 

I. Section 111 of the Clean Air Act 

Enacted in 1970, section 111 authorizes the regulation of air pollutants emitted 

by stationary sources. Under section 111, EPA is directed to "list" categories of 
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"stationary sources"-defined as "any building, structure, facility, or installation which 

emits or may emit any air pollutant," CAA § 111 (a)(3)-whose pollutants endanger 

public health or welfare, id § 111(b)(1)(A). EPA must establish nationally-applicable 

"standards of performance" for new stationary sources within that category. Id. 

§ 111(b)(1)(B). EPA also may, in limited circumstances, call upon States to submit 

plans containing State-established standards of performance for the same pollutant 

from existing sources within the same source category. Id. § 111(d)(1). 

A. The Definition of "Standard of Performance" 

Under section 111 (d), a "standard of performance" must be "for" and 

"appl[icable] ... to aD particular source" within a regulated source category. Id. 

§ 111 (d), (d) (1) (B); accord id. § 111 (b) (1) (B) (discussing standards of performance 

"which will be applicable to" individual new sources); id. § 111 (a) (2). Section 111 (a) (1) 

defines the phrase to mean, for both new and existing sources: 

a standard for emissions of air pollutants which reflects the degree of 
emission limitation achievable through the application of the best system 
of emission reduction which (taking into account the cost of achieving 
such reduction and any nonair quality health and environmental impact 
and energy requirements) the Administrator determines has been 
adequately demonstrated. 

The term "emission limitation" means a "requirement ... which limits the quantity, 

rate, or concentration of emissions of air pollutants on a continuous basis .... " I d. 

§ 302(k). Thus, a "standard of performance" must reflect the emission limitation that 

can be achieved by "the application of the best system of emission reduction" that has 
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been "demonstrated" to limit emissions from an individual source in the listed source 

category on a "continuous basis," after considering cost and other factors. 

Since 1970, every performance standard has adhered to the requirement of this 

plain text. Each has been based upon a best system of emission reduction involving 

technological controls or low-polluting production processes that: (i) are capable of 

being implemented at the source, (ii) limit the individual source's emissions while it 

operates, and (iii) do not limit the individual source's level of production. See general!J 

40 C.F.R. pt. 60, subpts. Cb-0000. 

B. Standards of Performance for Existing Sources 

Though section 111 's primary focus-as reflected in its title, "Standards of 

performance for new stationary sources"-is the regulation of new sources, EPA has 

on a few occasions called upon States to establish standards of performance for 

existing sources under section 111 (d) in a category for which EPA has issued a national 

new source standard. Compared to the roughly one hundred new source performance 

standards under section 111 (b), EPA has promulgated only five rules under section 

111 (d). 

Section 111(d)'s infrequent use stems partly from an important limitation on 

EPA's authority contained in that provision itself: the Section 112 Exclusion. In the 

1990 CAA Amendments, Congress broadly expanded the stringency and reach of 
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section 112,4 and at the same time limited the reach of section 111 (d) for the purpose 

of prohibiting double regulation of sources also regulated under section 112. Since the 

1990 Amendments, section 111 (d) has expressly prohibited EPA from requiring 

States to regulate "any air pollutant ... emitted from a source category which is 

regulated under section [1]12." CAA § 111(d)(1)(A). This means "EPA may not 

employ § [1] 11 (d) if existing stationary sources of the pollutant in question are 

regulated under ... § [1]12." Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527,2537 n.7 

(2011) ("AEP"). 

In contrast to the standard-setting authority granted to EPA for new sources 

under section 111 (b), section 111 (d) grants to the States the authority to set 

performance standards for existing sources. Section 111 (d) permits EPA only to 

prescribe regulations "establish[ing] a procedure" under which "each State shall 

submit" to EPA "a plan which ... establishes standards of performance for any 

existing source" meeting the statutory criteria. CAA § 111(d)(1). It further directs that 

EPA's regulations "shall permit the State in applying a standard of performance to 

any particular source" to "take into consideration, among other factors, the remaining 

useful life of the existing source to which such standard applies." Id. "[I]n cases where 

4 Compare Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 301, 104 
Stat. 2399,2531-74 (1990) (amending CAA § 312),JA4191-234, with Clean Air 
Amendments of 1970, Pub. L. No. 91-604, § 112, 84 Stat. 1676, 1685-86 (1970), 
JA4059-60. 
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the State fails to submit a satisfactory plan," EPA has the authority to "prescribe a 

plan for a State." Id § 111 (d)(2)(A). 

EPA's 1975 regulations reflect these statutory directives. Establishing the 

procedure for section 111 (d) state plans, 40 C.F.R. pt. 60, subpt. B, those regulations 

provide that EPA will issue under section 111 (d) only a "guideline document" 

containing an "emission guideline" "for the development of State plans." 40 C.F.R. 

§ 60.22(a), (b). Each individual State then submits a plan establishing standards of 

performance, id. § 60.22(b), which may be less stringent than the EPA emission 

guidelines if the State makes certain demonstrations, including infeasibility or 

unreasonable cost given a plant's age, id. § 60.24(£). 

No previous section 111(d) regulation has identified emission guidelines for 

existing sources that are more stringent than the corresponding section 111 (b) 

standards for new sources in that category. See infra pp. 58-59 & n.30. This is 

consistent with the Act's directive that EPA must take cost and feasibility into 

account in setting the best system of emission reduction, CAA § 111 (a)(1 ), because 

retrofitting an existing source with pollution controls will be more expensive and 

technologically challenging than incorporating controls into a new plant's design, 40 

Fed. Reg. 53,340, 53,344 (Nov. 17, 1975), JA4090. 
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II. The President's Climate Action Plan 

After Congress declined to pass legislation authorizing C02 reduction 

programs, 5 President Obama issued his "Climate Action Plan" in June 2013. 6 The 

President ordered EPA to mandate steep reductions in C02 emissions from power 

plants under section 111.7 EPA subsequently adopted separate rules under section 

111 (b) and section 111 (d) for new and existing fossil fuel-fired electric generating 

units, including the Rule at issue here. See 80 Fed. Reg. 64,510 (Oct. 23, 2015); 80 Fed. 

Reg. 64,662. It did so even though existing coal-fired units had recently been regulated 

under section 112. See 77 Fed. Reg. 9304. 

A. The Section 111(b) New Source Rule 

In October 2015, EPA promulgated standards limiting C02 emissions from 

new facilities within two source categories-coal- and natural gas-fired electric 

generating units. 80 Fed. Reg. 64,510. EPA determined that the best system of 

emission reduction for newly constructed coal-fired facilities is partial carbon capture 

and sequestration technology, based on which EPA set a performance standard of 

5 See) e.g., S. Con. Res. 8, S. Arndt. 646, 113th Cong. (2013) (rejecting carbon 
tax); Climate Prot. Act of 2013, S. 332, 113th Cong. (2013) (rejecting fees on 
greenhouse gas emissions); Clean Energy Jobs & Am. Power Act, S. 1733, 111 th 
Cong. (2009) (rejecting greenhouse gas cap-and-trade program). 

6 Executive Office of the President, The President's Climate Action Plan Qune 
2013), https:/ /www.whitehouse.gov /sites/ default/ ftles/image/ 
president27 sclimateactionplan. pdf. 

7 PowerS ector Carbon PollutionS tandards: Memorandum for the Administrator if the 
Environmental Protection Agenry Qune 25, 2013), 78 Fed. Reg. 39,535, 39,535-36 Quly 1, 
2013). 
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1,400 lbs C02 / megawatt-hour ("MWh"). Id. at 64,512-13, Tbl. 1. For modified and 

reconstructed coal-fired facilities, 8 EPA rejected carbon capture technology and 

concluded that improved operational efficiency was the best system of emission 

reduction. Applying this system, EPA established standards for modified coal-fired 

facilities of no less than 1,800 to 2,000 lbs C02/MWh, to be determined on a case-by-

case basis. Id. For new and reconstructed gas-fired facilities, the standard is 1,000 lbs 

C02/MWh, based on natural gas combined cycle technology. Id. 9 

B. The Section 111( d) Existing Source Rule: "The Clean Power Plan" 

Notwithstanding the express prohibition of the Section 112 Exclusion, the 

same day EPA issued the section 111 (b) rule, it separately issued under section 111 (d) 

the Rule at issue to address C02 emissions from existing facilities within the coal and 

gas plant categories. Because EPA concluded that emission controls implementable at 

individual existing coal plants cannot yield sufficient C02 emission reductions to meet 

the Administration's policy goals, EPA abandoned the approach it took in every other 

performance standard rulemaking, including the contemporaneous section 111 (b) 

rule. As EPA recognized, the carbon capture technology that formed the basis for its 

new source performance standard for new coal units is not feasible for existing coal 

8 The statute defines modified and reconstructed sources as new sources. CAA 
§ 111 (a)(2); see also 40 C.F.R. § 60.15. 

9 EPA's section 111 (b) rule is being challenged in a separate proceeding before 
this Court. See North Dakota v. EPA, No. 15-1381 (and consolidated cases) (D.C. Cir. 
filed Oct. 23, 2015). 
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units. 80 Fed. Reg. at 64,756,JA237. And though EPA believed existing coal plants 

could feasibly make the combustion efficiency improvements that form the basis for 

the section 111(b) standards for modified coal facilities, those improvements would 

not achieve sufficient reductions to meet the Administration's goals. Id. at 64,748, 

JA229. The only way to obtain the desired reductions, EPA decided, was to 

restructure the entire power sector-by reducing the use of existing coal-fired power 

plants altogether and replacing their generation through increased use of existing 

natural gas-fired power plants and yet-to-be-built renewable resources. See general!J id. 

at 64,717-811, JA198-292. 

1. EPA's "Performance Rates" and Compliance Requirements 

To achieve this policy outcome, EPA devised national "emission performance 

rates" for coal and gas power plants based on a best system of emission reduction 

consisting of three so-called "Building Blocks." Id at 64,719-20, 64,752,JA200-01, 

JA233. 

a. EPA's "Building Blocks" and "Performance Rates" 

Building Block 1 (the only element of EPA's rule that resembles its historic 

practice) is based on improved combustion efficiency at individual coal-fired 

generating facilities, which can result in lower C02 emissions per unit of electric 

output. Id. at 64,745,JA226. As EPA explained, however, Building Block 1 would 

"yield only a small amount of emission reductions," nowhere near enough to satisfy 

EPA's policy goals. Id. at 64,769,JA250. 
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Building Block 2 is based on displacing large quantities of existing coal-fired 

generation with additional generation from existing natural gas generating facilities. Id. 

at 64,745-46, JA226-27. Put another way, existing natural gas generating facilities 

would be called on to produce much more power than they currently do and coal 

units much less. Id. at 64,795, 64,800,JA276,JA281. 10 

Building Block 3 is based on displacing both existing coal- and gas-fired 

generation with large increases in generation from new renewable energy resources 

like wind and solar. Id. at 64,747-48,JA228-29. Together, Blocks 2 and 3 represent 

"[t]he amount of reduced generation" from coal- and gas-fired plants by which EPA 

plans to achieve the bulk of its desired emission reductions. I d. at 64,782, JA263; see 

also id. at 64,728 ("[M]ost of the C02 controls need to come in the form of those 

other measures ... that involve, in one form or another, replacement of higher 

emitting generation with lower- or zero-emitting generation."), JA209. The 

fundamental restructuring of the current mix of power generation among regulated 

and non -regulated entities 11 reflected in Building Blocks 2 and 3 is what EPA refers to 

as "generation shifting." 

10 To ensure that gas-fired generation is replaced by renewable generation in the 
long term, the Rule actually forbids the use of new natural gas plants to calculate rate 
reductions. See 80 Fed. Reg. at 64,729-30, 64,903,JA210-11,JA384. 

11 Non-emitting renewable energy facilities are not regulated "sources" under 
section 111 because they do not "emit any air pollutant." CAA § 111 (a)(3) (definition 
of "stationary source"). 
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Based on these "Building Blocks," and an assumed decline in demand for 

electricity, 12 EPA set uniform "emission performance rates" for existing fossil fuel-

fired generating facilities nationwide. To do so, EPA determined the theoretical C02 

emission rates at which existing coal- and gas-fired plants would have to operate to 

obtain the emission reductions assumed to be achievable through implementation of 

the three sector-wide Building Blocks. See general!J C02 Emission Performance Rate 

and Goal Computation Technical Support Document (Aug. 2015) ("Goal 

Computation TSD"), JA3027-76. The resulting rate for existing coal-fired plants is 

1,305lbs C02/MWh, and for existing gas-fired plants is 771lbs C02/MWh. 40 

C.P.R. pt. 60, subpt. UUUU, Tbl. 1. These emission rates are the "chief regulatory 

requirement of th[e] rulemaking"; plants may not emit C02 in excess of these rates. 80 

Fed. Reg. at 64,823, 64,667,JA304,JA148. 

But, as EPA concedes, no existing facility can actually meet these rates. They 

are not achievable by pollution controls or operational improvements at any 

individual source, and simply reducing generation at the source does not reduce (and 

12 Despite population and economic growth and the fact that electric demand 
has never fallen over a multi-year period absent a significant economic downturn, EPA 
assumed that demand for electricity will fall between 2020 and 2030. Regulatory 
Impact Analysis at 3-14, Tbl. 3-2, 3-25, 3-27, Tbl. 3-11 (Aug. 2015) ("RIA"),JA3646, 
JA3657,JA3659; Demand-Side Energy Efficiency Technical Support Document at 
62-64, Tbl. 25 (Aug. 2015), JA2943-45. 
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may actually increase) the source's emissions rate. Id. at 64,754,JA235. 13 They are 

even stricter than the emission rates established by EPA for new plants using what 

EPA considers to be the "best" available technology. 

Summary of Emission Rates (lbs C02/MWh) 

New Reconstructed Modified Existing 2012 Average 
Coal 1,400 1,800 - 2,000 1,800-2,00014 1,305 2 21715 

' 
Natural Gas 1,000 1,000 N/A 771 905 16 

b. EPA's Rationale 

EPA's legal justification for its "Building Blocks" shifted substantially during 

the rulemaking. Because pollution controls that could be implemented by fossil fuel-

fired generating units "yield only a small amount of emission reductions," id. at 

64,769,JA250, EPA's proposed rationale for the rule was not based on what fossil 

fuel-fired sources themselves could achieve. Instead, attributing a capacious meaning 

to the word "system," 79 Fed. Reg. 34,830,34,885 Qune 18, 2014),JA57, EPA 

claimed that it could "include [within its best system of emission reduction] atrything 

13 As FPA acknmvledges, coal plants that reduce operations actually are 
generally less efficient, and have higher emission rates. Greenhouse Gas Mitigation 
Measures Technical Support Document at 2-34 (Aug. 3, 2015) ("Mitigation TSD"), 
JA3942. Conversely, gas plants can have higher emission rates when they increase 
operations. See 79 Fed. Reg. 34,960,34,980 Qune 18, 2014) (EPA noting some gas 
plants "are designed to be highly efficient when operated as load-following units" but 
are less efficient at baseload), JA5260. 

14 Modified coal-fired units are subject to case-by-case standards that may not 
be more stringent than these levels. 

15 Mitigation TSD at 3-4, JA3978. 

16 Id. 
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that reduces emissions," including obligations imposed on entities beyond the 

regulated sources themselves, Legal Memorandum for Proposed Carbon Pollution 

Emission Guidelines at 51-52, EPA-HQ-OAR-2013-0602-0419 ("EPA Legal 

Memo"), JA2790-91 (emphasis added). 

But in the final Rule, EPA took a different approach. Retreating from its 

sweeping assertions in the proposed rule, EPA conceded that a best system of 

emission reduction must be "limited to measures that can be implemented--Jappl[ied]-J -l:J the 

sources themselves." 80 Fed. Reg. at 64,720 (emphasis added),JA201. It then provided a 

new legal theory for nevertheless setting performance rates that are demonstrably not 

achievable by regulated sources and for including in the best system "actions that may 

occur off-site and actions that a third party takes." Id. at 64,761,JA242. Specifically, 

EPA equated a source with its owner or operator: "[a]s a practical matter, the 'source' 

includes the 'owner or operatorJ of any building, structure, facility, or installation for 

which a standard of performance is applicable." Id. at 64,762 (emphasis added), 

JA243; see also id. at 64,720,JA201. An owner or operator of a regulated source, EPA said, 

can "invest in actions at facilities owned by others," id. at 64,733,JA214, including 

generation from other sources or facilities, in order to generate "emission rate 

credits," id. at 64,669,JA150, to offset the regulated source's emission rate, 40 C.F.R. 

§ 60.5740(a)(2)(i); see also id. § 60.5790(c). Alternatively, the owner or operator of a 

regulated unit can comply with the performance rate by simply shutting the unit 

down. 80 Fed. Reg. at 64,750, 64,780 n.590,JA231,JA261. EPA claimed deference 
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for its interpretation under Chevron) U.S.A.) Inc. v. NRDC, 467 U.S. 837 (1984). 80 

Fed. Reg. at 64,719 n.301,JA200. 

The Rule's performance rates thus are based on the availability of tradable 

"emission rate credits" that implement EPA's "Building Blocks." Because the Rule's 

performance rates cannot be met by any single regulated source, a source's owner or 

operator must comply by "calculat[ing] an adjusted C02 emission rate" of 1,305 or 

771lbs/MWh using (i) actual stack emissions data, and (ii) proof (in the form of 

tradable "emission rate credits") that actual lower- or zero-emitting generation 

elsewhere has occurred. 40 C.F.R. § 60.5790(c)(1). An "emission rate credit" is a 

"tradable compliance instrument[]" that "represent[s] one MWh of actual energy 

generated or saved .... " Id. §§ 60.5880, 60.5790(c)(2)(ii). Implementing the Building 

Blocks through emissions trading, EPA admits, is "an integral part of [the] ... analysis" 

used to justify the Rule's "performance rates." 80 Fed. Reg. at 64,734, JA215 

(emphasis added). According to EPA, "trading allows each affected [unit] to access ... 

all the building blocks as well as other measures," id. at 64,733,JA214, and to do so 

using "a virtually nationwide emissions trading market for compliance," id at 64,732, 

JA213. No such nationwide trading market exists at present. 

2. State Plans 

Under the Rule, States must submit plans establishing C02 emission standards 

for existing coal-fired and gas-fired generating units that will meet EPA's emissions 

performance rates. 40 C.F.R. § 60.5855(a). Alternatively, the Rule allows States to 
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impose emission standards that will "collectively meet" EPA-assigned state-wide 

"goals" derived from an average of the rates for all regulated generating units within a 

State. Id. § 60.5855(b). These goals are expressed either in "rate-based" terms (pounds 

of C02 per megawatt-hour that all regulated sources in a State can emit on average) or 

"mass-based" terms (total tons of C02 that all regulated sources in a State can emit in 

aggregate). Id. 

Both types of plans require owners and operators of regulated plants to 

subsidize alternative generation. In a plan implementing a rate-based State goal, the 

State must require an owner or operator to "calculate an adjusted C02 emission rate" 

based on stack emissions and any "emission rate credits" from other facilities. 40 

C.P.R.§ 60.5790(c)(1). Under a mass-based plan, achieving the state-wide C02 

emissions cap "involve[s], in one form or another, replacement of higher emitting 

[coal or gas-fired] generation with lower-or zero-emitting generation," 80 Fed. Reg. at 

64,728,JA209. New, more efficient gas-fired plants are restricted from participating in 

both types of state plans. See) e.g., id. at 64,887-91, 64,903, JA368-72, JA384. 

3. The Proposed Federal Plan 

Because EPA has the authority "to prescribe a plan for a State in cases where 

the State fails to submit a satisfactory plan," CAA § 111 (d), the agency has separately 

proposed (but not yet finalized) two approaches to a federal plan. See 80 Fed. Reg. 

64,966 (Oct. 23, 2015). Both approaches are trading programs. The plants in a rate

based trading program would be required to meet the emission rates established under 
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the Rule through the use of emission rate credits that could be bought, sold, 

transferred, or banked for future use under an EPA-administered program. Id. at 

64,970-71. Under the mass-based approach, EPA would distribute transferrable 

emissions allowances up to the mass-based goal established for the State under the 

Rule. Id. at 64,971. 

Because no regulated unit can achieve the Rule's uniform performance rates, 

States will be required even under federal plans to facilitate the reordering of each 

State's mix of electricity generation in order to "ensure that electric system reliability 

will be maintained" as coal generation is forced to retire and alternative generation 

must be constructed to take its place. Id. at 64,981; see 80 Fed. Reg. at 64,678, 64,874, 

JA159,JA355. As commenters warned, the "emission performance requirements set 

by EPA necessarily require compliance and enforcement activities that include 

changing dispatch methodology, efficiency measures, the type of generation to be 

constructed, and renewable energy considerations, all of which are matters within the 

[States'] exclusive jurisdiction."17 

17 Comments of Fla. Pub. Serv. Comm'n, at 8 (Dec. 1, 2014), EPA-HQ-OAR-
2013-0602-23650, JA2027; see also Comments of Pub. Util. Comm'n of Texas, at 9 
(Dec. 1, 2014), EPA-HQ-OAR-2013-0602-23305,JA1610; Comments of North 
Dakota Pub. Serv. Comm'n, at 14-16 (Nov. 25, 2014), EPA-HQ-OAR-2013-0602-
25944, JA2263-65; Comments of Thomas Jefferson Inst. for Public Policy, at 5, 8 
(Dec. 1, 2014), EPA-HQ-OAR-2013-0602-23286,JA1576,JA1579; Comments of La. 
Pub. Serv. Comm'n, at 5-6 (undated),EPA-HQ-OAR-2013-0602-23175,JA1413-14. 
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4. The Rule's Effects 

In the Administration's own words, the Rule is intended to effect through the 

States an "aggressive transformation" of the electric sector by "decarboniz[ing]" 

power generation. Supra nn. 2, 3. Today, "[g]rid operators dispatch plants-or, call 

them into service-with the simultaneous goals of providing reliable power at the 

lowest reasonable cost." FERC, Energy Primer: A Handbook if Energy Market Basics at 48 

(Nov. 2015), http:/ /www.ferc.gov /market-oversight/ guide/ energy -primer.pdf. But 

the Rule subordinates the energy diversity, consumer protection, reliability, and other 

policies in current state dispatch law to the single overarching goal of shifting the 

generation of electricity to zero- or low-emitting resources. In fact, by setting emission 

rates that can be met only by a substantial shift in generation to new, renewable 

facilities, see supra pp. 12-19, the Rule constrains industry's ability to keep consumer 

prices low and to guarantee grid reliability through dispatch decisions. 18 In this regard, 

the Rule also forbids sources from complying by investing in new gas generation 

facilities. 80 Fed. Reg. at 64,903, JA384. 

18 As EPA recognizes, the nation's fleet of fossil fuel-fired units cannot keep 
operating at existing levels and meet the Rule's requirements simply by subsidizing 
additional renewable generation. There is not enough demand for electricity to allow 
that result. See 80 Fed. Reg. at 64,928 (EPA "assumes that overall electric demand will 
decrease."),JA409; id. at 64,677 (Electricity "supply and demand [must] constantly 
beD balanced."), JA158. That is why EPA describes the Rule as requiring "generation 
shifting." Id. at 64,729,JA210. Fossil generators must reduce generation while 
subsidizing renewable replacement generation. Id. at 64,749 (Under the Rule, "the 
volume of coal-fired generation will decrease."), JA230. 
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The Rule thus would reverse countless decisions made by States and industry 

throughout the country as to the optimal mix of power generation to reliably satisfy 

electricity demand. EPA's own data show that coal-fired generating capacity will be 

cut nearly in half, from over 336,000 MW in 2012, to 183,000 MW in 2030. RIA at 2-

3, 3-31,JA3623,JA3663. Conversely, EPA forecasts that the Rule will expand non

hydroelectric renewable generating capacity to a level in 2030-17 4,000 MW-almost 

equal to the forecast for coal capacity. Id. To achieve this remarkable result, EPA 

projects that the amount of electricity from wind and solar generation, the principal 

types of non-hydroelectric renewable generation, will need to triple. Coal Indus. Mot. 

for Stay (Oct. 23, 2015), Ex. 1, Decl. of Seth Schwartz (Oct. 14, 2015), Attach., Seth 

Schwartz, Evaluation of the Immediate Impact of the Clean Power Plan Rule on the 

Coal Industry at 29 (Oct. 2015), ECF 1580004,JA5804. But even these data 

understate the Rule's transformative effect on the power sector. Had EPA accounted 

for increases in electric demand forecasted by the Energy Information 

Administration, the U.S. Department of Energy agency created by Congress to collect 

energy data and project energy trends, even greater levels of renewable generation will 

be necessary to satisfy the Rule's emission rates. Id. at 21-29,JA5796-804. 

5. The Supreme Court Stay 

On February 9, 2016, the Supreme Court stayed the Rule, halting its 

enforceability and its deadlines pending disposition of the petitions for review in this 

Court and any petitions for a writ of certiorari or merits determination. Order in 

22 

ED_0011318_00011166-00117 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Pending Case, West Virginia v. EPA, No. 15A773 (U.S. Feb. 9, 2016) (see also Nos. 

15A776, 15A778, 15A787, 15A793),JA6220-24; see Nken v. Holder, 556 U.S. 418,428 

(2009). 

SUMMARY OF ARGUMENT 

I.A. For the Clean Air Act to authorize the Rule's wholesale transformation of 

the U.S. energy system, EPA must show that the Act contains a clear statement 

compelling the agency's reading of section 111 (d). Because the Act includes no such 

congressional authorization (and EPA does not even attempt to argue that it does), 

the Rule fails two separate clear-statement rules. 

First, the Rule's reliance on section 111 (d) to "aggressively transformO ... the 

domestic energy industry," White House Fact Sheet,JA5711, is precisely the kind 

of "transformative expansion in EPA's regulatory authority" based on a "long-extant 

statute" that requires "clear congressional authorization," UARG, 134 S. Ct. at 2444; 

see also King, 135 S. Ct. at 2489. EPA is making "decisions of vast 'economic and 

political significance"' based on a rarely used provision of the Clean Air Act without a 

"clearO" statement from Congress, UARG, 134 S. Ct. at 2444, and in an area where 

the agency has no claim of expertise, King, 135 S. Ct. at 2489. See infra Section I.A.1. 

Second, "[f]ederallaw may not be interpreted to reach" areas traditionally subject 

to State regulation "unless the language of the federal law compels the intrusion" with 

"unmistakably clear ... language." Am. Bar AssJn v. FTC, 430 F.3d 457, 471-72 (D.C. 

Cir. 2005) (internal quotation marks omitted). The States' authority over the intrastate 
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generation and consumption of energy is "one of the most important of the functions 

traditionally associated with the police power of the States." Ark. Elec. Coop. Corp. v. 

Ark. Pub. Serv. CommJn, 461 U.S. 375, 377 (1983). By arrogating to itself the authority 

to control each State's energy mix, EPA undermines the States' authority to govern 

the intrastate "[n]eed for new power facilities, their economic feasibility, and rates and 

services," PG&E, 461 U.S. at 205, with no clear statement of authority. See infra 

Section I.A.2. 

I.B. The Rule is unlawful because section 111 (d) unambiguously forecloses it. 

First, section 111 (d) forbids EPA to mandate emission reductions by requiring 

the owners or operators of existing sources to subsidize lower-emitting generation, 

including generation entirely outside section 111 's reach. Section 111 's performance 

standards "appl[y]" to sources themselves, not to the owners and operators of those 

sources. CAA § 111(a)(1). This is not only EPA's longstanding interpretation of the 

statute, it is compelled by the statutory text and by ASARCO Inc. v. EPA, 578 F.2d 

319 (D.C. Cir. 1978), which bars the Rule's approach of setting emission performance 

rates that can be achieved only by the electricity sector in aggregate, rather than by 

individual sources. See infra Section I.B.1. 

Second, EPA cannot require States to adopt as a "standard of performance" 

reduction obligations that can be met only through non-performance by regulated 

sources. A "standard of performance" requires better emission performance from an 

individual regulated source, not less (or no) performance. The Rule's "generation-
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shifting" mandate does not involve a source improving its emissions performance 

when it generates, but instead consists of plants reducing or ceasing work, or non

performance, as their production is "shifted" to EPA-preferred facilities. Congress 

specifically amended the CAA in 1977 to preclude standards of performance set on 

this basis. See infra Section I.B.2. 

Third, the Rule contravenes the purpose and design of section 111 by requiring 

that States adopt existing source standards that are more stringent than the 

corresponding new source standards. The point of section 111 's division of authority 

between new and existing sources was to require the most stringent emission 

reductions when it was most economically sensible to require those stringent 

reductions-at the time of new construction or modification. The Rule's disregard for 

this fundamental aspect of Congress's statutory design is unlawful and results in a 

statute that would be "unrecognizable to the Congress that designed" it. UARG, 134 

S. Ct. at 2437 (internal quotation marks omitted). Indeed, under EPA's inconsistent 

reading of section 111, the Rule's emission reduction requirements cannot be met 

even if every coal- and natural gas-fired plant is closed and replaced with brand new 

plants using what EPA has determined to be state-of-the-art technology. See infra 

Section I.B.3. 

II. The Rule is categorically foreclosed by the Section 112 Exclusion. Since the 

1990 CAA Amendments, section 111 (d) has expressly prohibited EPA from using 

section 111 (d) to regulate "a source category which is regulated under [CAA section 
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112]." CAA § 111(d)(1)(A). Congress enacted this language to prevent the costly 

double regulation that coal-fired power plants are facing with this Rule, having already 

sunk billions of dollars to comply with section 112 regulations. Much of this 

investment will now become stranded as the units are forced to retire. See infra Section 

II. 

III. The Clean Air Act is a program of cooperative federalism, which expressly 

provides States-not EPA-with the right under section 111(d) to "establish" and 

"apply" performance standards and to "take into consideration, among other factors, 

the remaining useful life of the existing source to which [a] standard [of performance] 

applies." CAA § 111 (d) (1). But with this Rule, EPA, not the States, effectively 

established standards of performance and prohibited States from establishing and 

applying standards to sources reflecting the statutory considerations, even when 

applying EPA's emission rates would force a source to shut down before the end of 

its useful life. See infra Section III. 

IV. The U.S. Constitution preserves the sovereignty of the States by barring 

the federal government from compelling them to implement federal policies. The 

federal government may not "use the States as implements of regulation"-in other 

words, to commandeer them to carry out federal law. New York v. United States, 505 

U.S. 144, 161 (1992). The Rule violates this sovereignty by commandeering and 

coercing the States to enable EPA's decarbonization of the U.S. power system. But 

achieving the Rule's emissions targets requires States to fundamentally revamp their 
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regulation of their utility sectors and to undertake a series of regulatory actions, all to 

satisfy EPA's dictates. See infra Section IV.A. 

Moreover, States have no "legitimate choice" but to take action to carry out 

EPA's federal decarbonization policy. NatJlFed. ifindep. Bus. v. Sebelius, 132 S. Ct. 

2566, 2602 (2012) (Roberts, C.J.) (plurality opinion) ("NFIB"); see also id. at 2659 

(Scalia, Kennedy, Thomas, and Ali to, JJ., dissenting). Because EPA lacks the authority 

to take all of the regulatory actions necessary to ensure a sufficient supply of power to 

accommodate the Rule's changes, States face the threat of blackouts and consequent 

threats to their public safety and economies unless they help implement federal policy. 

The federal government cannot legitimately put States to that non-choice. See infra 

Section IV.B. 

STANDING 

Petitioners include States and state agencies that are required by the Rule to 

implement federal policy, electric utilities that own or operate units regulated by the 

Rule, coal companies that will have to reduce operations or close mines as a result of 

the Rule's shift away from coal-fired generation, industries and other consumers 

affected by higher rates and less reliable electricity produced by the Rule's closure of 

some of the most affordable and reliable power sources, and labor unions 

representing workers who will lose jobs as a result of the Rule. 19 Individual Petitioners 

19 Petitioners in Case No. 15-1488, Competitive Enterprise Institute et al. v. EPA, are 
filing pursuant to Circuit Rule 28(a)(7) a separate addendum to support their standing. 
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have standing because they have suffered an injury-in-fact caused by the Rule that is 

redressable by the relief they seek. Ltijan v. Difenders of Wildlife, 504 U.S. 555, 560-61 

(1992); see) e.g., West Virginia v. EPA, 362 F.3d 861,868 (D.C. Cir. 2004). Trade 

association Petitioners have standing on behalf of their members. Sierra Club v. EPA, 

292 F.3d 895, 898 (D.C. Cir. 2002). 

STANDARD OF REVIEW 

This Court must set aside final EPA action that is "arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law; contrary to 

constitutional right, power, privilege, or immunity; in excess of statutory jurisdiction, 

authority, or limitations, or short of statutory right .... " CAA § 307(d)(9). Where 

"decisions of vast economic and political significance" are concerned, the statute must 

"speak clearly" to authorize the agency's action, UARG, 134 S. Ct. at 2444 (internal 

quotation marks omitted), "especially" where the agency "has no expertise" in the 

matter, King, 135 S. Ct. at 2489. Likewise, "[f]ederallaw may not be interpreted to 

reach" areas traditionally subject to State regulation absent "unmistakably clear ... 

language." Am. Bar Ass)n, 430 F.3d at 471-72. Moreover, "the existence of ambiguity 

is not enough per se to warrant deference to the agency's interpretation"; Chevron 

deference is warranted only if "[t]he ambiguity [is] such as to make it appear that 

Congress either explicitly or implicitly delegated authority to cure that ambiguity." Id. 

at 469. 
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ARGUMENT 

I. The Rule Transgresses Section 111. 

As an executive agency, EPA has "only those authorities conferred upon it by 

Congress." Michigan v. EPA, 268 F.3d 1075, 1081 (D.C. Cir. 2001). Where "there is no 

statute conferring authority, [EPA] has none." I d.; see also NRDC v. EPA, 777 F.3d 

456,468 (D.C. Cir. 2014) ("[N]o statutory provision giv[es] [EPA] free-form 

discretion to set [requirements] based on its own policy assessment .... ").In some 

circumstances, that delegation of authority not only must be apparent in the law, it 

must be stated with "unmistakably clear ... language." Am. Bar AssJn, 430 F.3d at 471-

72. 

EPA's requirement that States adopt standards of performance based on what 

EPA calls "generation shifting" is foreclosed by section 111 's unambiguous language 

and structure. See infra Section LB. Under section 111(d), EPA's role is to establish a 

"procedure" for States to submit plans "establish[ing] standards of performance for 

atry existing source." CAA § 111(d)(1) (emphasis added). State plans in turn must 

"applyO a standard of performance to any particular source." Id. (emphasis added). The 

CAA defines a "stationary source" as "any building, structure, facility, or installation 

which emits or may emit any air pollutant." I d. § 111 (a) (3). Thus, section 111 (d) 

permits EPA to call upon States to establish performance standards only for the 

building, structure, facility, or installation whose emissions are being controlled. See 

also NatJl-Southwire Aluminum Co. v. EPA, 838 F.2d 835, 837 n.3 (6th Cir. 1988) 
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(section 111 performance standards "specif[y] the maximum rate at which an individual 

source may emit pollution") (emphasis added). Requiring an owner or operator of a 

fossil fuel-fired source to construct, or to subsidize generation at, other facilities, as 

the Rule does, is not a standard "for" that source at all. 

The Rule violates section 111 in another fundamental respect: it mandates that 

regulated sources cease producing electricity, rather than addressing how they produce 

electricity with fewer emissions. "Performance" is "[t]he accomplishment, execution, 

carrying out, ... [or] doing of any action or work." 11 OXFORD ENGLISH DICTIONARY 

544 G.A. Simpson & E.S.C. Weiner eds., 2d ed. 1989). A "standard of performance" 

is thus a principle to judge the execution of work by the source, not an order to stop 

working. Furthermore, a "standard of performance" must reflect reductions from an 

"emission limitation," which in turn must "limitO the quantity, rate, or concentration 

of emissions of air pollutants on a continuous basis." CAA § 302(k) (emphasis added); see 

also id. § 111 (a)(1). As Congress made clear, the terms "standard of performance" and 

"emission limitation" are defined to preclude performance rates based on "intermittent 

controls," such as cutting or shifting production to other facilities. I d. §§ 111 (a)(1 ), 

302(k); H.R. Rep. No. 95-294, at 92 (1977), reprinted in 1977 U.S.C.C.A.N. 1077, 1170, 

JA4110; see id. at 81, 86-87, reprinted in 1977 U.S.C.C.A.N. 1159-60, 1164-65,JA4102-

03,JA4106-07. Yet EPA's Rule requires exactly that. Most emission reductions that 

occur result from shifting production to new renewable facilities that do not emit a 
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regulated pollutant and are not regulated under section 111(d). EPA's Rule is the 

antithesis of a "standard of performance" for a source. 

But as explained immediately below, there is an even simpler reason why the 

Rule should be vacated. EPA must show that Congress clear!J authorized the agency to 

restructure power markets under section 111 (d), and nowhere has EPA even 

attempted to shoulder that burden. See infra Section LA. The Rule's attempt to reorder 

the power grid is precisely the sort of significant and transformative assertion of 

authority that, under the Supreme Court's decisions, requires "clear congressional 

authorization." UARG, 134 S. Ct. at 2444. A clear statement of congressional intent is 

also necessary under cases like Bond and Gregory v. Ashcrift, 501 U.S. 452 (1991), 

because the Rule intrudes on the States' authority over the intrastate generation of 

energy. Section 111 cannot be read to "clearly" confer such authority on EPA. In fact, 

EPA has never attempted to argue as much and effectively conceded the point in stay 

briefing before the Supreme Court. Mem. for the Fed. Resp'ts in Opp'n at 41, West 

Virginia v. EPA, No. 15A773 (and related cases) (U.S. Feb. 4, 2016) ("EPA Opp'n in 

15A773") (section 111 "does not expressly address such measures"),JA6214. 

A. Congress Did Not Authorize EPA To Restructure the Power 
Sector. 

Under controlling Supreme Court precedent, the Rule's attempt to radically 

transform the electric sector and assert EPA authority over traditional State functions 
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requires a clear statement from Congress. Because there is no such clear statement, 

the Rule must fail. 

1. The Rule Asserts Novel and Vast Authority Over the States' 
Energy Grids Without Clear Congressional Authorization. 

The Supreme Court's recent cases have made clear that an agency cannot 

exercise transformative power over matters of economic and political significance 

unless it has clear congressional authorization. Two years ago, in UARG, EPA 

attempted to expand two CAA programs to cover stationary sources based solely on 

their greenhouse gas emissions. 134 S. Ct. at 2437-38. The Supreme Court rejected 

that effort, explaining that when an agency seeks to make "decisions of vast 

'economic and political significance"' or "bring about an enormous and 

transformative expansion" in its authority under a "long-extant statute," it must point 

to a "clearO" statement from Congress. Id. at 2444 (quoting FDA v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)). Last term, the Court built on 

UARG, holding in King v. Bunvell that courts are not to presume that Congress would 

implicitly delegate to agencies "question[s] of deep 'economic and political 

significance"' because, if "Congress wished to assign [such] question[s] to an agency, it 

surely would have done so expressly." King, 135 S. Ct. at 2489 (citation omitted). 
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There is no question that the Rule, which garnered 4.3 million comments, 20 is 

of great economic and political significance. As explained above, the Administration 

has admitted that the Rule is an attempt to "aggressive[ly] transformO ... the domestic 

energy industry." See supra n.2. EPA claims authority to mandate that States reorder 

their mixes of electricity generation, to force the closure of coal-fired plants that 

generate some of America's most affordable and reliable electricity, to govern how 

much electricity each source may produce, to require the owners of regulated sources 

to subsidize and invest in their non-regulated competitors, and to develop a carbon 

dioxide emissions trading system of the sort Congress has rejected. Under EPA's 

logic, the agency could eventually require emission reductions premised on a complete 

shift of electric generation away from fossil fuel-fired power plants to other resources 

preferred by EPA. In short, EPA claims the authority to become a central planning 

authority for the power sector, with unilateral authority to end the use in this country 

of certain kinds of energy generation. See Brown & Williamson, 529 U.S. at 160 (stating 

that clear statement rule applies to "whether an industry will be entirely, or even 

substantially," subjected to a new regulatory regime) (internal quotation marks 

omitted). 

Nor would EPA be confined to the power sector. If the Rule is upheld, EPA 

could use section 111(d) to force the States to undertake a restructuring of almost any 

20 Gina McCarthy, In 2016) We)re Hitting the Ground Running, THE EPA BLOG 

a an. 4, 2016), https:/ /blog.epa.gov /blog/ tag/ clean power-plan/. 
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industry by claiming that shifting production to other plants (including plants not yet 

built) will reduce emissions. While EPA claims the power sector is uniquely suitable 

for such measures due to the interconnected electric grid, 80 Fed. Reg. at 64,677, 

JA158, many industries likewise involve both sales of interchangeable products or 

services and the potential to achieve lower emissions if production were shifted to 

"cleaner" plants. For instance, EPA could require States to reduce pollutant emissions 

from municipallandfllls (the last source category regulated under section 111 (d)) by 

switching to recycling plants. 

EPA's assertion of authority is also an "enormous and transformative 

expansion" of the agency's power. UARG, 134 S. Ct. at 2444. Section 111 was 

enacted more than 45 years ago and assumed its current form in 1990. The focus of 

that provision has always been regulation of new sources. Until the Rule, EPA used 

section 111 (d) to require state regulation of just "four pollutants from five source 

categories," 80 Fed. Reg. at 64,703,JA184, with only one of these rulemakings in the 

last three decades, see 61 Fed. Reg. 9905 (Mar. 12, 1996); see also supra p. 8. Not once in 

the history of section 111 has EPA asserted the authority to mandate emission 

reductions premised on the notion that EPA may force a source to subsidize 

"cleaner" alternatives that would increase production at the source's expense. Rather, 

EPA has consistently promulgated emission limitations achievable only by improved 

performance of the individual facilities in a regulated source category. But under the 

Rule, section 111 (d) now overshadows every other provision of the CAA, for no 
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other environmental regulation has purported to give EPA such enormous power 

over the American economy. 

The dear-statement requirement is fatal to the Rule. EPA has made no attempt 

to show clear congressional authorization for the market restructuring required by the 

Rule, relying instead exclusively on a Chevron deference argument to defend its 

interpretation of section 111. 80 Fed. Reg. at 64,719 n.301, 64,783-85,JA200,JA264-

66. The Court can vacate the Rule on this basis alone. 

In any event, there is no plausible claim that Congress in section 111 (d) 

authorized EPA-clearly or otherwise-to set emission performance rates on the 

basis that the owners of fossil fuel-fired sources could subsidize lower-emitting 

generation that would displace their own generation. If it did, Congress would have 

had no reason to debate heatedly and then reject legislation enacting a C02 "cap-and

trade" program similar to the program the Rule authorizes and encourages. See supra 

pp. 10-11 & n.5; see also Brown & Williamson, 529 U.S. at 144. Indeed, EPA has 

acknowledged in recent filings before the Supreme Court that section 111 (d) "does 

not expressly address" its concept of "generation shifting." EPA Opp'n in 15A 773, at 

41,JA6214. 

The clear statement rule applies with particular force here, where EPA has "no 

expertise" in the subject matter. King, 135 S. Ct. at 2489. As EPA has acknowledged, 

"[t]he issues related [to] management of energy markets and competition between 

various forms of electric generation are far afield from EPA's responsibilities for 
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setting standards under the CAA." 21 This Court has agreed: "[G]rid reliability is not a 

subject of the Clean Air Act and is not the province of EPA." Del. Dep Jt of Nat. Res. & 

Envtl. Control v. EPA, 785 F.3d 1, 18 (D.C. Cir. 2015). For this reason, it is "especially 

unlikely" that Congress implicitly delegated to EPA the myriad technical and policy 

judgments needed to reconfigure the entire grid to lower overall emissions while 

maintaining reliable and low-cost operation. Absent a clear statement, Congress 

should not be presumed to have entrusted to EPA any more than the authority over 

pollution control equipment and processes as to which EPA is presumed to have 

expertise. 

2. EPA Seeks To Invade a Traditional State Regulatory 
Domain Without a Clear Statement From Congress. 

Clear congressional authorization is further required here because the Rule 

raises serious federalism concerns. It is a "well-established principle that it is 

incumbent upon the federal courts to be certain of Congress' intent before finding 

that federal law overrides the usual constitutional balance of federal and state 

powers." Bond, 134 S. Ct. at 2089 (internal quotation marks omitted). "This principle 

applies when Congress 'intends to pre-empt the historic powers of the States' or when 

it legislates in 'traditionally sensitive areas' that 'affec[t] the federal balance."' Rcrygorv. 

Regents ofUniv. of Minn., 534 U.S. 533, 543 (2002); see also Gregory, 501 U.S. at 460-61. 

21 Response to Comments on Amendments to Standards for Stationary Internal 
Combustion Engines, at 50 Qan. 14, 2013), EPA-HQ-OAR-2008-0708-1491,JA4897. 
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As this Court has said, "[f]ederallaw may not be interpreted to reach" areas 

traditionally subject to State regulation "unless the language of the federal law 

compels the intrusion" with "unmistakably clear ... language." Am. Bar AssJn, 430 

F.3d at 471-72 (internal quotation marks omitted). This "plain statement rule is 

nothing more than an acknowledgment that the States retain substantial sovereign 

powers under our constitutional scheme, powers with which Congress does not 

readily interfere." Id at 472 (citation omitted). Where "[t]he states have regulated [a 

sector] throughout the history of the country ... it is not reasonable for an agency to 

decide that Congress has chosen" to entrust regulation of that sector to a federal 

agency. Id. 

"[T]he regulation of utilities is one of the most important of the functions 

traditionally associated with the police power of the States," Ark. Elec. Coop. Corp., 461 

U.S. at 377, which the Supreme Court has specifically recognized should not be 

"superseded" "unless that was the clear and manifest purpose of Congress." PG&E, 

461 U.S. at 206 (internal quotation marks omitted). Particularly relevant here, the 

"[n]eed for new power facilities, their economic feasibility, and rates and services, are 

areas that have been characteristically governed by the States"-indeed, the "franchise 

to operate a public utility ... is a special privilege which ... may be granted or 

withheld at the pleasure of the State." Id. at 205 (internal quotation marks omitted); see 

also Conn. DepJt if Pub. Util. Control v. FERC, 569 F.3d 477, 481 (D.C. Cir. 2009). 

Certain States' constitutions vest these powers in independent commissions whose 
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members are elected, 22 while other States have exercised sovereign power to 

deregulate the electric sector. 23 

Far from granting EPA authority over power generation with "'unmistakably 

clear ... language,"' Am. Bar AssJn, 430 F.3d at 471-72, Congress has clearly confirmed 

the States' plenary authority in this area and granted to a different agency-PERC-

the limited federal jurisdiction in this sphere. In the Federal Power Act, 16 U.S.C. 

§§ 791a, et seq., Congress drew "a bright line easily ascertained, between state and 

federal jurisdiction," Fed Power CommJn v. S. Cal. Edison Co., 376 U.S. 205, 215 (1964). 

Under the Federal Power Act, "the States retain their traditional responsibility in the 

field of regulating electrical utilities for determining questions of need, reliability, cost, 

and other related state concerns." PG&E, 461 U.S. at 205. Congress cabined the 

power of FERC "to those matters which are not subject to regulation by the States," 

16 U.S.C. § 824(a), and disclaimed federal authority "over facilities used for the 

generation of electric energy," id § 824(b) (1); see also id. § 824o(i) (2) ("This section 

22 For example, the Louisiana Constitution grants its Public Service 
Commission "broad and independent power and authority to regulate ... public 
utilities." La. Power & Light Co. v. La. Pub. Serv. CommJn, 609 So. 2d 797, 800 (La. 
1992). The Arizona Constitution provides its Corporation Commission with "'full 
power' to regulate, set rates, and make reasonable rules for public service companies." 
Ariz. Corp. CommJn v. State ex ref. Woods, 830 P.2d 807, 811 (Ariz. 1992). 
Commissioners in both States are elected. LA. CONST. art. IV,§ 21(A)(1); ARIZ. 
CONST. art. XV,§ 1. See also GA. CONST. art. IV,§ 1 (providing for elected Public 
Service Commission in Georgia). 

23 See Opening Br. of Pet'rs on Procedural and Record-Based Issues at Section 
V.E (Feb. 19, 2016) (noting New Jersey's deregulation of energy markets). 
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does not authorize ... [PERC] to order the construction of additional generation or 

transmission capacity .... ").Even PERC lacks power to interfere with "state authority 

in such traditional areas as the ... administration of integrated resource planning 

and ... utility generation and resource portfolios." New York v. FERC, 535 U.S. 1, 24 

(2002). Indeed, the United States recently acknowledged to the Supreme Court that 

"promot[ion ofj new generation facilities" is "an area expressly reserved to state 

authority." Pet. for Writ of Cert. at 26, FERC v. Elec. Power Supp!J AssJn, No. 14-840 

(U.S. Jan. 15, 2015). 

Nevertheless, EPA seeks to usurp these important traditional State police 

powers. Until now, the States have determined for themselves the extent to which 

they should (or should not) mandate particular levels of renewable generation, 

balancing such generation's benefits against other considerations, including the risks 

that energy dependent on weather events (such as wind speed, cloudiness, and snow 

cover) often pose to the grid's reliability. 24 But as explained supra, pp. 12-22, to 

achieve the Rule's emission reduction demands, States will be forced to shift vast 

amounts of generation from fossil fuel-fired plants to new renewable resources. The 

Rule thus mandates changes to the power generation mix in individual States, 

24 U.S. Energy Information Administration, Today In Energy, Most states have 
Renewable Portfolio Standards (Feb. 3, 2012), https:l lwww.eia.gov I todayinenergy I 
detail.cfm?id=4850 (while Congress has rejected federal renewable portfolio 
standards, "30 States and the District of Columbia had enforceable [renewable 
portfolio standards] or other mandated renewable capacity policies," and seven had 
adopted voluntary renewable energy goals). 
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supplanting the States' traditional authority in this area. Indeed, the very reason EPA 

issued the Rule is that to date States have not sought to "decarboniz[e]" their 

economies to the extent favored by EPA. The Rule thus amounts to a takeover of 

power generation decisions in the States, despite longstanding exclusive State 

jurisdiction-reaffirmed by Congress-over this field. 

Moreover, to meet EPA's emission reduction demands, States will be forced to 

undertake many legislative and regulatory actions they would not have otherwise 

chosen. States will have to enact legislation and regulations restructuring their power 

systems, decommissioning coal-fired plants, and granting regulatory and siting 

approval to new renewable energy projects. Okla.'s Mot. for Stay at 18-19, No. 15-

1364 (Oct. 28, 2015), ECF 1580577; State Pet'rs' Mot. for Stay at 15-18, No. 15-1363 

(Oct. 23, 2015), ECF 1579999 ("State Pet'rs' Mot. for Stay"). In many States, 

regulatory proceedings will be needed to determine how the costs of prematurely

retired plants must be recovered from ratepayers. State Pet'rs' Mot. for Stay at 20; 

States' Joint Reply at 14-15, No. 15-1363 (and consolidated cases), ECF 1590286 

(Dec. 23, 2015). States may have to incentivize development of renewable resources 

previously found cost-prohibitive, State Pet'rs' Mot. for Stay at 15-16, while ensuring 

that the Rule's change in power generation does not adversely impact the grid's 

reliability, id. at 16. Even if the Rule's demand that States take these actions were 

constitutional (which, as explained below, it is not), EPA may not make these 
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"decision[s] of the most fundamental sort" for the States without clear authorization 

from Congress. Gregory, 501 U.S. at 460. 

B. Section 111 Unambiguously Forecloses EPA's Requirements Based 
on "Generation Shifting." 

The text and structure of section 111 unambiguously bar the "generation 

shifting" the Rule imposes. 

1. Section 111 Does Not Authorize EPA To Mandate Emission 
Reductions That Cannot Be Implemented at Individual 
Regulated "Stationary Sources." 

The unambiguous requirement that standards of performance must be set ''for' 

and be "applicable ... to" individual sources within a regulated source category forecloses 

EPA's claim to authority to reorder grid operations. CAA §§ 111(d)(1), 111(a)(2) 

(emphases added). What EPA calls "generation shifting" does not entail setting 

standards that are "for" or "applicable" to regulated sources. Rather, it involves 

something else entirely-replacing or reducing the operation of the source category 

with that of entirely different kinds of facilities, selected by EPA based on C02 

emissions. See su;bra pp. 12-19. That is plainly beyond what the statutory text permits. 

Confronted with this plain text, EPA claimed it faced a "dilemma." 80 Fed. 

Reg. at 64,769,JA250. EPA conceded that the phrase "best system of emission 

reduction" may only include "measures that can be implemented-'appl[ied]-l:J the 

sources themselves." Id. at 64,720 (emphasis added),JA201. And while EPA soughtlarge 

reductions in C02, it also recognized that emission control measures that can be 
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applied at coal- and natural gas-fired units either are not commercially or 

technologically feasible (in the case of carbon capture and sequestration systems) or 

will not achieve the desired emission reductions (in the case of efficiency 

improvements). See supra pp. 12-13; 80 Fed. Reg. at 64,751, 64,787-90,JA232,JA268-

71. 

To resolve this purported "dilemma," EPA redefined "source" to "includeD the 

(owner or operatorJ of any building ... for which a standard of performance is 

applicable." Id. at 64,762 (emphasis added), JA243. On this basis, EPA set stringent 

standards that cannot be met by atry individual coal or gas-fired generating unit, even 

if it installs the type of state-of-the-art equipment EPA has required for brand new 

units. See supra pp. 14-16. Instead, to comply with the standard, the owner or operator 

must invest in lower- or zero-emitting generation, either directly or by purchasing 

emission allowances or credits, 80 Fed. Reg. at 64,720, 64,725-26, 64,728, 64,731, 

JA201,JA206-07,JA209,JA212; see also supra pp. 18-20, and shift generation to this 

new lower- or zero-emitting generation, 80 Fed. Reg. at 64,911, JA392; see also id. at 

64,7 4 5-4 7 ("generation shifts"), J A226-28. 

This reading of section 111 (d) to permit standards based on "generation 

shifting" is unambiguously foreclosed by the language of the statute, established case 

law, and nearly a half century of consistent administrative practice. 
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a. Section 111( d) provides that standards apply to the 
"source," not to owners and operators. 

Section 111 could not be clearer: performance standards apply to sources, not 

owners and operators of sources that might take actions beyond the source itself. 

Under section 111(d), a State-established performance standard may be set for an 

existing source that would be regulated under section 111 (b) "if such existing source 

were a new source." CAA § 111(d)(1) (emphases added). State plans must "applyO a 

standard of performance to any particular source." Id. (emphasis added). And EPA's role 

is to establish a "procedure" for States to submit plans "establish[ing] standards of 

performance for any existin7, source." I d. (emphasis added). 

The statute also expressly contemplates adjustments to a standard of 

performance as it applies to individual sources in varying conditions. States must be 

permitted to take into consideration "the remaining useful life of the existing source" 

when "applying a standard of performance" to "any particular source." Id. (emphases 

added). If EPA promulgates a federal plan in lieu of an unsatisfactory state plan, EPA 

"shall take into consideration ... [the] rcmair1ing useful lives of the sources in the 

category of sources to which [the] standard applies." Id. § 111(d)(2) (emphases added). 

Finally, EPA cannot regulate existing sources under section 111 (d) unless the 

agency first regulates under section 111 (b), and Congress likewise made individual 

"sources" the focus of new source regulation under that section. To commence 

section 111 (b) regulation, Congress requires EPA first to list categories of "stationary 
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sources'' to be regulated. Id. § 111(b)(1)(A) (emphasis added). EPA then sets federal 

standards for new "sources within such [listed] category." Id. § 111 (b)(1)(B) (emphasis 

added); see also id. § 111(a)(2) (defining the term "new source" and discussing 

standards of performance "which will be applicable to such source"). 

For all of these section 111 provisions, "source" is defined as an individual 

physical "building, structure, facility, or installation." Id. § 111 (a)(3). It is not defined 

to include the "owner or operator" of the "building, structure, facility, or installation." 

Indeed, section 111 makes this distinction explicit. Congress differentiated the 

term "owner or operator" from the term "source" by giving the former a distinct 

definition: "any person who owns, leases, operates, controls, or supervises a stationary 

source." Id. § 111 (a)(S). If Congress had intended to include a facility's owner or 

operator within the term "source," it would not have separately defined those terms. 

Section 111 further states that it is unlawful "for any owner or operator of any new 

source to operate such source in violation of any standard of performance applicable 

to such source." Id. § 111(e). 

In sum, Congress adopted distinct definitions of "source" and "owner or 

operator" as well as a specific provision to hold an "owner or operator" of a new 

source liable precisely because, contrary to the Rule's central assumption, the owner 

or operator of a source is legally distinct from the "source" itself. See Transbrasil S.A. 

Linhas Aereas v. DepJt ofTransp., 791 F.2d 202, 205 (D.C. Cir. 1986) ("[W]here different 

terms are used in a single piece of legislation, the court must presume that Congress 
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intended the terms to have different meanings.") (internal quotation marks and 

citation omitted). 

Given the lack of textual support for its position, EPA falls back on what it 

calls the "commonsense" proposition that, because sources are inanimate objects, it is 

the owner or operator of the source that must take action to comply with any 

standards, so the Rule is not unusual by requiring action from owners or operators. 80 

Fed. Reg. at 64,767, JA248. But EPA overlooks that a standard of performance must 

be "for" a particular "source." CAA § 111(d)(1). It is one thing to recognize that the 

owner or operator must take steps at its source-e.g., installing new equipment or 

ordering more efficient operations-to implement a standard of performance that 

was set "for" the source. It is quite another to say that EPA may require a standard 

that forces owners or operators to construct, or subsidize generation at, other 

facilities. A rule that requires construction of or generation at a second facility is not a 

standard "for" the first source at all, even if the first source's owner or operator can 

somehow bring about the generation at the second facility. Indeed, section 111(e) 

makes clear that the "owner or operator of any ... source" may only be held liable for 

"violation of any standard of performance applicable to such source" (emphasis added), 

not for violating standards that apply to any other facilities (including non-sources) 

the owner or operator may control or invest in. 
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b. This Court's precedents foreclose EPA's reading of 
section 111(d). 

This Court's decision in ASARCO also squarely forecloses EPA's reading of 

section 111(d). As interpreted by EPA, the Rule's performance rates force the owner 

or operator of a source to invest in lower-emitting generation-whether by building a 

plant, investing in someone else's plant, or buying credits from another plant. This is 

because the only way a source can comply with the performance rate is to average its 

actual emissions rate with the rate of the lower-emitting plant. 40 C.P.R. 

§ 60.5790(c)(1) (providing formula "to calculate an adjusted C02 emission rate to 

demonstrate compliance"). Thus, the Rule's "generation shifting" mandate demands 

that two or more facilities together achieve the required rate-effectively treating distant 

and unrelated facilities, some of which may not even be regulated sources at all, as a 

single "stationary source" for purposes of setting EPA's emission performance rates. 

ASARCO, however, holds that EPA may not "embellishO" the statutory 

definition of "stationary source" by "rewrit[ing] the definition of a stationary source." 

578 F.2d at 324, 326 n.24. ~i\~ccording to the Court, the statute "limit[s] the definition 

of 'stationary source' to one 'facility"' and not a "'combination of' facilities." Id at 

324. As a result, EPA cannot "change the basic unit to which the [standards] apply 

from a single building, structure, facility, or installation-the unit prescribed in the 

statute-to a combination of such units." Id. at 327 (emphasis in original). Certainly, 

EPA cannot treat as a single source separate generating units that may be hundreds of 
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miles apart, may be owned by different parties, and may not even be section 111 

sources at all. 

Indeed, EPA concedes that the Rule goes beyond setting reduction 

requirements on a source-by-source basis; the agency states that it is setting reduction 

requirements at the level of the entire source category. According to EPA, the Rule 

"focus[es] on the ... overall source category," 80 Fed. Reg. at 64,725-26, JA206-07; its 

best system of emission reduction is "for the source category as a whole," id at 

64,727, JA208; see also id. at 64,723, JA204; and its "emission limits [are] for the source 

category as a whole," id at 64,732,JA213. The Rule is thus indifferent to how 

much-and even whether-any particular source reduces its emissions; in EPA's 

words, "it is the total amount of emissions from the source category that matters, not 

the specific emissions from any one" source. Id. at 64,734, JA215. 

EPA, however, lacks authority to address "standards of performance" at the 

level of an entire source category. Section 111 plainly provides for EPA to "list" 

source categories and then, where section 111 (d) applies, to call on States to set 

"standards of performance for atry existing source" within that category. Had Congress 

wished to base section 111 (d) reduction requirements on systems of emission 

reduction for an entire source category, rather than "for" any sources within the listed 

category, it would have said so. See) e.g., Meghrig v. KFC Western) Inc., 516 U.S. 479,485 

(1996). In fact, the Rule strays even further afield from what Congress specified in 

section 111: by basing its emission performance rates on shifting generation from 
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existing fossil-fuel fired sources to renewable facilities, EPA goes well-beyond even 

the "source category," which does not include the renewable generation EPA prefers. 

c. The Rule's reading of section 111( d) is contrary to 
EPA's regulations and consistent agency practice. 

The Rule departs from 45 years of consistent agency practice, further 

confirming that EPA's current interpretation of its section 111 (d) authority does not 

follow that provision's "plain meaning." 80 Fed. Reg. at 64,761,JA242. Each of the 

approximately one hundred new source performance standards that EPA has set in 

more than 60 source categories has been based on a system of emission reduction that 

can be achieved with technological or operational measures that the regulated source 

itself can implement. See general!J 40 C.F.R. pt. 60, subpts. Cb-0000. In 

promulgating standards of performance for refineries, EPA reiterated its long-

standing view that "[t]he standard that the EPA develops [is] based on the [best 

system of emission reduction] achievable at that source." 79 Fed. Reg. 36,880, 36,885 

Qune 30, 2014) (emphasis added). 

EPi\. took the same settled approach in promulgating its C02 standards of 

performance for new coal and gas plants under section 111 (b). EPA based the 

standards on its examination of the level of emissions performance these plants could 

achieve by using control technologies and operating practices at the plants themselves, 

not on the level that could be achieved on some combined basis if their owners also 
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built or paid for new lower- or zero-emitting resources. 80 Fed. Reg. at 64,512-13, 

Tbl. 1. 

The same focus on setting standards for the source, rather than the source's 

owner or operator, is central to EPA's 40-year-old Subpart B regulations establishing 

the section 111 (d) "procedure." 40 C.F.R. pt. 60, subpt. B (promulgated by 40 Fed. 

Reg. 53,340 (Nov. 17, 1975), JA4086). In those regulations, EPA determined that 

section 111 (d) "emissions guideline[s]" must "reflectO ... the application of the best 

system of emission reduction ... [that] has been adequately demonstrated for designated 

facilities," 40 C.F.R. § 60.21 (e) (emphasis added), defined as the facility within the 

regulated source category for which the standard is developed, id § 60.21(b). 25 And, 

thus, every other section 111 (d) guideline EPA has promulgated has defined the 

"designated facility" 26 and is based on emission reduction systems that the 

"designated facility" can implement. 27 As EPA stated in one of its earliest guidelines, 

25 See also 40 C.F.R. § 60.22(b)(3) (guideline document to include "[i]nformation 
on the ... costs and environmental effects of app£ying each .[}Stem to designated facilities'') 
(emphasis added); id. § 60.24(b)(3) ("[e]missions standards shall app!J; to all designated 
facilities within the State") (emphasis added). 

26 See) e.g., 40 C.F.R. § 60.32c(a) (setting forth "each [municipal solid waste] 
landfill" constructed before May 30, 1991, as the "designated facility to which the 
guidelines apply"); 44 Fed. Reg. 29,828, 29,829 (May 22, 1979) ("[T]he guideline 
document for kraft pulp mills is written in terms of standards of performance for each 
designated facility."). 

27 61 Fed. Reg. at 9914 (landfill guideline based on "[p]roperly operated gas 
collection and control systems achieving 98 percent emission reduction"); 45 Fed. 
Reg. 26,294, 26,294 (Apr. 17, 1980) (aluminum plant guideline based on "effective 
collection of emissions, followed by efficient fluoride removal by dry scrubbers or by 
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"[t]he emission guidelines will reflect the degrees of emission reduction attainable with 

the best adequately demonstrated systems of emission reduction, considering costs[,] 

as applied to existingfacilities."28 

2. Setting Rates Based on "Generation Shifting" Is 
Inconsistent With the Definition of "Standard of 
Performance." 

The Rule's attempt to rearrange the grid also transgresses EPA's authority 

under section 111 (d) by contravening the term "standard of performance," which calls 

for standards based on controls or operating practices that provide emission 

reductions from regulated sources "on a continuous basis"-and which reflect the 

inherent capabilities of those controls or operating practices-not "intermittent 

controls" such as temporarily reducing operations or shifting production to other 

facilities. Thus, even if a standard of performance were not unambiguously required 

to be applicable to an individual source, the Rule still would be unlawful. 

wet scrubbers"); 44 Fed. Reg. at 29,829 (pulp mill guideline based on digester systems, 
multiple-effect evaporator systems, and straight kraft recovery furnace systems); 41 
Fed. Reg. 48,706,48,706 (Nov. 4, 1976) (proposed guideline for sulfuric acid 
production units based on "fiber mist eliminators"); 41 Fed. Reg. 19,585, 19,585 (May 
12, 1976) (draft guideline for fertilizer plants based on "spray cross-flow packed 
scrubbers"). 

28 EPA, Primary Aluminum: Guidelines for Control of Fluoride Emissions 
From Existing Primary Aluminum Plants, at 1-2 (Dec. 1979), http:/ /nepis.epa.gov/ 
Exe/ZyPDF.cgi? Dockey=2000M9HS.pdf ("Primary Aluminum Guidelines") 
(emphasis added). 
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a. The Rule does not comport with the statutory terms. 

As a threshold matter, the Rule gives no meaning to Congress's use of the 

word "performance" in the phrase "standard of performance." As noted previously, 

"performance" means "[t]he accomplishment, execution, carrying out, ... [or] 

working out of anything ordered or undertaken; the doing of any action or work." See 

supra p. 30. "Generation shifting" as used by EPA does not involve a source 

improving the emission rate at which it performs work, but instead consists of plants 

reducing or ceasing work, or non-performance. As the Supreme Court held in Solid Waste 

Agenry ifNorthern Cook County v. U.S. Army Corps ifEngineers, 531 U.S. 159 (2001), 

courts must give statutory terms meaning, even where they are part of a larger 

statutorily defined phrase, id. at 172 (requiring that the word "navigable" in the Clean 

Water Act's statutorily defined term "navigable waters" be given "effect"). 

More specifically, a section 111 "standard of performance" is defined as a 

"standard for emissions," which reflects the "degree of emission limitation" that a 

source may "achiev[e]" using the "best system of emission reduction." CAA 

§ 111(a)(1). The Rule, however, does not reflect a "degree of emission limitation" 

achievable by any source. See supra pp. 14-16. In fact, increasing generation at existing 

gas plants (e.g., under Building Block 2) and reducing generation at existing coal 

plants (e.g., under Building Blocks 2 and 3) both typically increase those plants' C02 

emission rates, as EPA has acknowledged. 79 Fed. Reg. at 34,980,JA5260; Mitigation 

TSD at 2-34, JA3942. 
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Furthermore, the phrase "emission limitation" is defined as a "requirement ... 

which limits the quantity, rate, or concentration of emissions of air pollutants on a 

continuous basis." CAA § 302(k) (emphasis added). Congress's intent is clear: the term 

"continuous" was added to this definition in 1977 to signify that technological or low-

polluting processes to achieve pollutant reductions during production are "to be the 

basis of the standard." H.R. Rep. No. 95-294, at 11 (1977), reprinted in 1977 

U.S.C.C.A.N. 1077, 1088,JA4100. As Congress explained, it used this term to preclude 

"intermittent controls" such as temporarily reducing operations or "shifting" 

production to other sources. Id. at 92, reprinted in 1977 U.S.C.C.A.N. 1170,JA4110; see 

id. at 81, 86-87, reprinted in 1977 U.S.C.C.A.N. 1159-60, 1164-65,JA4102-03,JA4106-

07. 29 In this way, Congress required that performance standards reflect new control 

technology or operational innovations, rather than "load switching from one 

powerplant ... to another." Id. at 81, 89, 92, reprinted in 1977 U.S.C.C.A.N. 1159, 1167, 

1170,JA4102,JA4108,JA4110. Thus, a "standard of performance" must be derived 

from better emission performance from an individual regulated source, not non-

performance. 

29 The word "technological" was inserted in the definition of "standard of 
performance" in 1977 to require certain sources to comply by installing technological 
controls (e.g., scrubbers) rather than burning low-sulfur fuel without controls. See) e.g.) 
Wis. Elec. Power Co. v. Reil!J, 893 F.2d 901,918-19 (7th Cir. 1990). Congress removed 
"technological" from section 111(a)(1)'s definition in 1990 to allow sources to comply 
by using either technological or low-polluting operational processes (e.g., low-sulfur 
fuel). 80 Fed. Reg. at 64,702,JA183. 
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The Rule's generation-shifting mandate is the antithesis of the definition of 

"standard of performance" and mandates the very "load switching" that Congress 

sought to prevent in the development of standards. The Rule's emission rates are 

based on regulated units collectively reducing operations and producing collective 

emission reductions; they do not flow from an assessment that "any particular source 

... [can] reduce its emissions .... " 80 Fed. Reg. at 64,779,JA260. The very standards 

that the Rule defines contemplate that emission reductions vary for each unit in 

timing, amount, and duration. Units able to purchase enough emission credits to meet 

the rate can continue operating (and emitting) at past or even higher levels. Other 

units will have to reduce or cease operations altogether. See supra pp. 18-22. As a 

result, the Rule is not based on "a requirement ... which limits ... emissions [from 

any individual regulated unit] ... on a continuous basis," as Congress used that term. 

CAA § 302(k). 

As this Court explained in ASARCO, the purpose of the section 111 

performance standard program is to "enhance air quality by forcing all ... [regulated] 

buildings, structures, facilities, or installations to emplqy pollution control .rystems that will 

limit emissions to the level 'achievable"' by the "'best technological system of 

continuous emission reduction"' that is "'adequately demonstrated."' 578 F.2d at 327 

(quoting the 1977 CAA) (emphasis added). In defining "standard of performance," 

Congress never contemplated that such standards could be based on reductions that 

are impossible to achieve without shifting generation from one type of plant to 
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another, including to non-emitting facilities, when one source operates while another 

cuts production. Id at 328. The plain language of the statute and ASARCO preclude 

an approach in which standards of performance are based on achieving emission 

reductions from groups of multiple sources rather than from application of 

demonstrated controls on individual regulated sources to achieve continuous emission 

reductions. 

b. EPA's Rule confuses "standards of performance" with 
other programs. 

Section 111 (d) reflects a broader programmatic distinction Congress drew 

between control programs focused on a source's performance and air quality 

programs focused on the health and welfare impact of a source category's aggregate 

emissions. For control programs, including section 111(d), Congress required sources 

to incorporate available, low-emitting production processes or control technologies 

into their design and operations. See) e.g., CAA § 111 (new source performance 

standards); id. § 112(d) (maximum achievable control technology standards); id. 

§ 165(a)(4) (best acl-~evablc control technology standards); Clean Water _l\_ct § 306, 33 

U.S. C. § 1316 (standards of performance for source pollutant discharge). These 

programs do not limit a source's ability to operate but do require that the source limit 

emissions during operations. 

In air quality-based programs, Congress gave EPA authority to pursue a 

particular air quality objective by capping overall levels of emissions and by using 
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mechanisms such as trading that result in aggregate reductions from a category of 

sources. See) e.g., CAA §§ 108-110 (national ambient air quality standards); id. §§ 401 et 

seq. (acid rain cap-and-trade program); see also Nat)l-Southwire Aluminum Co., 838 F.2d at 

837 n.3 ("An ambient air quality standard differs from an emission or performance 

standard .... An ambient air quality standard specifies a maximum pollutant 

concentration in the ambient air, while a performance standard specifies the 

maximum rate at which an individual source may emit pollution."). Under section 

110, for example, state plans implementing ambient air quality standards may include, 

in addition to "emission limitations" for individual sources, "other control measures," 

"means," or "techniques," like "marketable permits" to assure attainment and 

maintenance of ambient air quality standards. CAA § 110(a)(2)(A). 

As explained above, the Rule expressly relies upon trading to establish its 

emission performance rates. See supra pp. 17-20. As justification, the Rule points to 

several trading programs that were adopted as a "control measureD, means or 

techniqueO" under section 110 to meet an air quality goal. 80 Fed. Reg. at 64,696-97, 

64,734 n.381, 64,735,JA177-78,JA215,JA216. EPA's analogy overlooks Congress's 

decades-long distinction between those programs and programs limiting emissions 

from individual sources. Section 110 itself highlights that distinction: It provides for 

"emission limitations" (like section 111), but also (unlike section 111) "other control 

measures" including "marketable permits D and auctions of emissions rights." CAA 

§§ 110(a)(2)(A), 111(a)(1). The Rule elides the distinction between "emission 
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limitations" and "other control measures" by adopting an emission limitation in which 

"marketable permits" and "auctions of emissions rights," id. § 11 0( a) (2) (A), are 

"integral," 80 Fed. Reg. at 64,734, JA215. 

EPA's reliance on the statutory Title IV cap-and-trade program is similarly 

misplaced. Id. at 64,770,JA251. In Title IV, Congress created a detailed statutory cap-

and-trade program after more than a decade of debate. The statute specifically spells 

out how emission allowances are to be allocated, CAA §§ 403(a), 404-406, restricts 

how they may be traded, id § 403(b), and sets parameters for the allowance tracking 

system, id. § 403(d), among other features. Title IV underscores that Congress knew 

how to design a grid-wide cap-and-trade program, and it did not do so when it called 

for EPA to provide for "standards of performance" under section 111. See Meghrig, 

516 U.S. at 485. 

While EPA may wish that Congress took the same approach in section 111 as it 

did in authorizing "other measures, means, or techniques" in section 110, or in 

spelling out a cap-and-trade program under Title IV, EPA's "preference for symmetry 

cannot trump an asymmetrical statute." Michigan v. EPA, 135 S. Ct. 2699, 2710 (2015) 

(internal quotation marks omitted). 

3. EPA's Attempt To Use Section 111(d) To Reengineer the 
Grid Is Inconsistent With Section 111 as a Whole. 

The Rule also contravenes the requirement that "reasonable statutory 

interpretation must account for both the specific context in which ... language is used 
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and the broader context of the statute as a whole." UARG, 134 S. Ct. at 2442 (internal 

quotation marks omitted). EPA undermines this basic principle by mandating 

performance rates for existing sources that are far more stringent than the standards 

EPA contemporaneously set for existing sources that are "modified" or 

"reconstructed." See supra pp. 11-12, 15-16. Indeed, the Rule's performance rates 

cannot be met even if every coal- and natural gas-fired unit were closed and replaced 

with brand new units using what EPA has determined to be state-of-the-art 

technology. Id. 

Congress could not have intended this bizarre outcome, which stems from a 

fundamental flaw in statutory construction: EPA's adoption of a definition of 

"standard of performance" for section 111 (d) that is fundamentally inconsistent with 

EPA's understanding of the same statutory term in section 111(b). For both sections, 

the term "standard of performance" is defined by a single sub-section-section 

111(a)(1). As noted above, in EPA's parallel rulemaking to establish standards of 

performance for new units under section 111 (b), EPA determined that it could not 

read the term "best system of emission reduction" in section 111 (a)(1) to set 

standards of performance based on shifts in generation from new plants to other 

sources with lower emissions but would consider only reductions that those plants 

could themselves achieve. 80 Fed. Reg. at 64,627. In the Rule, however, EPA gives a 

radically different reading to "best system of emission reduction" on the grounds that 

considering only those efficiency reductions that existing sources can achieve would 
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not produce "enough" reductions to meet EPA's objectives. 80 Fed. Reg. at 64,729, 

JA21 0. As a basic textual matter, EPA cannot reasonably adopt two conflicting 

interpretations of the very same term. See Brown v. Gardner, 513 U.S. 115, 118-20 

(1994); see also Envtl. Dif.) Inc. v. EPA, 509 F.3d 553,560-61 (D.C. Cir. 2007). 

That is particularly true here because EPA's contrived and inconsistent reading 

of the phrase "best system of emission reduction" stands section 111 on its head: 

EPA has unlawfully required States to establish performance standards that are more 

stringent for existing coal and gas plants (which must retrofit controls) than the 

standards EPA itself established for new coal and gas plants (which can incorporate 

controls into their design). It makes no sense that the "best system of emission 

reduction," after consideration of cost and other relevant factors, would lead to a 

scheme in which existing plants face more stringent regulation than new plants. "[A]n 

agency interpretation that is inconsisten[t] with the design and structure of the statute 

as a whole" must be struck down. UARG, 134 S. Ct. at 2442 (alteration in original). 

EPA recognized as much when it first published its section 111 (d) 

implementing regulations in 1975, explaining that "the degree of control [for existing 

sources] ... will ordinarily be less stringent than ... required by standards of 

performance for new sources" based on the fact that "controls cannot be included in 

the design of an existing facility and ... physical limitations may make installation of 

particular control systems [at an existing facility] impossible or unreasonably 

expensive in some cases." 40 Fed. Reg. at 53,341, 53,344,JA4087,JA4090; see also 
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Robert]. Martineau, Jr. & Michael K. Stagg, New Source Peiformance Standards, in THE 

CLEAN AIR AcT HANDBOOK 321 Qulie R. Domike & Alec C. Zacaroli eds., 3d ed. 

2011) (Section 111 "reflects the basic notion that it is cheaper and easier to design 

emissions control equipment into production equipment at the time of initial 

construction than it is to engage in costly retrofits."), JA4663. Precisely because new 

plants can be designed to accommodate new controls while existing plants cannot, 

EPA determined that carbon capture and storage technology is not the best system of 

emission reduction for existing coal plants, 80 Fed. Reg. at 64,751,JA232, while at the 

same time determining that this technology is the best system for new plants, see 80 

Fed. Reg. at 64,558. Reflecting the structure and purpose of section 111, EPA has 

never before adopted new source standards that were less stringent than the standards 

its existing source guidelines required States to adopt. 30 

30 See 61 Fed. Reg. at 9907 (same standards for new and existing landfllls); 45 
Fed. Reg. at 26,294 & Primary }Juminum Guidelines at 8-1 (recommended range of 
control technologies for existing primary aluminum plants and a maximum emissions 
rate of fluoride for new plants); 44 Fed. Reg. at 29,828 & EPA, K.raft Pulping: Control 
of TRS Emissions from Existing Mills, at 1-6 (Mar. 1979), http:// nepis.epa.gov /Exe/ 
ZyPURL.cgi?Dockey=2000ZF3I.TXT ("the application of the best adequately 
demonstrated technology for new sources could result in excessive control costs at 
existing sources"); 42 Fed. Reg. 55,796 (Oct. 18, 1977) (emission guideline for existing 
sulfuric acid production units established in 1977 less stringent than the standard for 
new sources issued in 1971,36 Fed. Reg. 24,876,24,881 (Dec. 23, 1971)); EPA, Final 
Guideline Document: Control of Fluoride Emissions from Existing Phosphate 
Fertilizer Plants at 8-1 to 8-12 (Mar. 1977), http:// nepis.epa.gov /Exe/ZyPURL.cgi? 
Dockey=2000UNFK.TXT. 
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Finally, having effectively upended the section 111 regulatory paradigm, EPA 

then had to deploy ad hoc fixes to address the consequences of doing so. 80 Fed. Reg. 

at 64,821,JA302. Under the new source and existing source rules, overall emissions in 

a State could increase if the State encouraged construction of new sources to replace 

older, existing sources, because new sources-even though new coal units are 

required to use carbon capture and sequestration technology-are subject to less 

stringent standards than existing sources. I d. EPA thus ordered States to take steps to 

prevent shifting generation from older plants to newer plants with more efficient 

technologies, id. at 64,822-23, JA303-04, even though that appears to be exactly 

what Congress intended. 

This "fix" again underscores that the Rule has enacted a regulatory program the 

opposite of what Congress conceived. Whereas Congress sought to ensure that 

emission reductions would be realized as existing sources were retired and replaced 

with well-controlled new sources, EPA has told States they must impose measures 

that will prevent this from happening. Id. 

EPA's inconsistent interpretation of the term "best system of emission 

reduction" contradicts EPA's own understanding of Congress's intent. When EPA 

first adopted regulations interpreting and implementing that provision in 197 5, it 

concluded that, because of the interrelationship of sections 111 (b) and 111 (d), "the 

general principle (application of best adequately demonstrated control technology, 

considering costs) will be the same in both cases." 40 Fed. Reg. at 53,341,JA4087. As 
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EPA explained, Congress's decision to make the existing source performance 

standard program part of section 111, and not a stand-alone provision, "reflected a 

decision in conference that a similar approach [to that applied to new sources] 

(making allowances for the costs of controlling existing sources) was appropriate for 

the pollutants to be controlled under section 111(d)." Id. at 53,342,JA4088. EPA 

emphasized that both provisions require a "technology-based approach" and that 

EPA would be able to take advantage of its analysis of the "availability and costs of 

control technology" for new sources in determining the best "control technology" for 

existing sources. Id. at 53,342, 53,343,JA4088,JA4089. 

EPA had it right in its implementing regulations and in all of its prior section 

111 (d) rulemakings. Reading sections 111 (b) and 111 (d) as a part of a single program 

avoids conflicting interpretations of the very same statutory provision and the 

arbitrary result of standards that are more stringent for existing sources than for new 

sources-a result Congress could not have intended. 

II. The Section 112 Exclusion Unambiguously Prohibits the Rule. 

The Section 112 Exclusion invalidates the Rule irrespective of the Rule's 

contents. Under EPA's own longstanding reading of the text in the U.S. Code, the 

Exclusion prohibits EPA from employing section 111 (d) to regulate a source category 

that is already regulated under section 112. And because it is undisputed that coal

fired generating units are already regulated under section 112, see 77 Fed. Reg. 9304 
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(Feb. 16, 2012), the Exclusion prohibits EPA's attempt in the Rule to invoke section 

111 (d) to regulate those same plants. 

A. EPA May Not Employ Section 111(d) To Regulate a Source 
Category That It Has Chosen To "Regulate[] Under Section 
[1]12." 

The Exclusion's prohibition against employing section 111 to regulate "any air 

pollutant" emitted from a "source category ... regulated under section [1]12" has a 

straightforward and unambiguous meaning. "Regulated" means "[g]overned by rule, 

properly controlled or directed, adjusted to some standard, etc." 13 OXFORD 

ENGLISH DICTIONARY 524. Thus, if a source category is "governed by [a] rule" under 

section 112, EPA may not require States to set a standard of performance for sources 

in that category under section 111 (d). Or, as the Supreme Court has said, "EPA may 

not employ [section 111 (d)] if existing stationary sources of the pollutant in question 

are regulated under ... § [1]12." AEP, 131 S. Ct. at 2537 n.7. 

EPA has repeatedly agreed that this prohibition against regulating under section 

111(d) any existing "source category ... regulated under section [1]12" means what it 

says. In five analyses spanning three different Administrations-in 1995, 2004, 2005, 

2007, and 2014-the agency consistently concluded that this text means that "a 

standard of performance under CAA section 111 (d) cannot be established for any air 
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pollutant ... emitted from a source category regulated under section 112," repeated!J 

describing this as the text's "literal" meaning. 31 

This "literal" reading of the Exclusion is, as EPA itself has explained, 

consistent with the statutory and legislative history of the CAA's 1990 Amendments. 

Before 1990, section 112 covered an extremely narrow category of life-threatening 

pollutants. SeeS. Rep. No. 91-1196, at 20 (1970), reprinted in 1 CLEAN AIR ACT 

AMENDMENTS OF 1970 at i, 20 (Comm. Print 1970), JA4084. But in 1990, Congress 

greatly expanded the reach of the section 112 program, significantly broadening the 

definition of pollutants under section 112 to include those "which present, or may 

present ... a threat of adverse human health effects ... or adverse environmental 

effects," and increasing the stringency of regulation on those source categories subject 

to the section 112 program. CAA § 112(b)(2); see supra pp. 8-9. As EPA has said in the 

past, the House of Representatives (where the current text of the Exclusion 

originated) responded to this fundamental expansion in section 112 by "chang[ing] 

the focus of [the Exclusion and] seeking to preclude regulation of those pollutants 

that are emitted from a particular source category that is actually regulated under 

section 112." 70 Fed. Reg. at 16,031,JA4545. That is, the House determined that 

31 69 Fed. Reg. 4652,4685 Qan. 30, 2004); see EPA, Air Emissions from 
Municipal Solid Waste Landfills-Background Information for Final Standards and 
Guidelines at 1-6 (Dec. 1995) ("1995 EPA Analysis"), http:/ /www3.epa.gov/ttn/ 
atw/landfill/bidfl.pdf; 70 Fed. Reg. 15,994, 16,031 (Mar. 29, 2005),JA4545; Final Br. 
ofResp't EPA, New Jersry v. EPA, No. 05-1097,2007 WL 2155494 (D.C. Cir. July 23, 
2007) ("2007 EPA Brief''); EPA Legal Memo at 26,JA2765. 
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existing sources, which have significant capital investments and sunk costs, should not 

be burdened by both the expanded section 112 program and performance standards 

under section 111(d). Id. at 16,031-32,JA4545-46. 

The House, EPA has also explained, was especially concerned about 

"duplicative or otherwise inefficient regulation" when it came to existing power 

plants, the source category at issue here. Id. at 15,999,JA4513. In the 1990 

Amendments, the House drafted a new provision that-similar to the provision now 

codified at section 112(n) (1 )-gave EPA authority to decline entirely to regulate 

power plants under section 112. Id. at 16,031,JA4545. The House revised the 

Exclusion also to work in tandem with this new provision, so that EPA had a choice 

between regulating existing power plants under the national standards of section 112 

or under the state-by-state standards of section 111 (d). See id. ("[Wle believe that the 

House sought to change the focus of section 111 (d) by seeking to preclude regulation 

of those pollutants that are emitted from a particular source category that is actually 

regulated under section 112."); id. ("[f]he House did not want to subject Utility Units 

to duplicative or overlapping regulation."). 

B. EPA's Attempts To Escape the Literal Reading of the Exclusion 
Are Unavailing. 

In the Rule, EPA offers two arguments to avoid what it has consistently 

concluded is the "literal" meaning of the Section 112 Exclusion. First, the agency 

claims for the first time in 20 years that the phrase "regulated under section [1] 12" is 
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ambiguous. Second, EPA exhumes an argument it advanced during its unsuccessful 

Clean Air Mercury Rule rulemaking that a second "version" of the Exclusion exists in 

the 1990 Statutes at Large. Neither argument withstands scrutiny. 

1. EPA's New Assertions of Ambiguity Lack Merit. 

Despite consistency over 20 years and three Administrations, EPA now claims 

to find ambiguous the phrase "source category ... regulated under section [1] 12." 80 

Fed. Reg. at 64,713,JA194. EPA admits it could be read in the way the agency has 

always read it. Id. at 64,714,JA195. But EPA now claims the phrase could also be read 

"only [to] exclud[e] the regulation of [hazardous air pollutant] emissions under CAA 

section 111(d) and only when th[e] source category [at issue] is regulated under CAA 

section 112." Id. 

EPA's belated attempt to "manufactureD ambiguity" and rewrite the Exclusion 

is impermissible. W. Minn. Mun. Power Agenry v. FERC, 806 F.3d 588, 592 (D.C. Cir. 

2015) (internal quotation marks omitted). There is no ambiguity in the phrase "source 

category ... regulated under section [1] 12." Clearly, if a source category is subject to 

section 112's stringent national hazardous air pollutant standards, that source category 

is "regulated under" section 112. EPA's interpretation would read new words into the 

Exclusion's plain terms, turning the straightforward prohibition against regulating 

under section 111 (d) any source category "regulated under section [1] 12" into a 

prohibition against the regulation of any "source category which is regulated under 
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section 112 on!J where the air pollutant is included on a list published under section 112 (b) (1 )." 

Those extra words are not in the statute. 

EPA's new reading of the statute runs afoul of precedent of this Court and the 

Supreme Court. EPA is attempting to "qualif[y] or restrictO" the phrase "regulated 

under section [1]12" when "[n]othing in this language" does so. W Minn. Mun. Power 

Agenry, 806 F.3d at 592. Moreover, EPA's effort resembles its failed attempt in the 

UARG litigation to evade "a literal reading" of the CAA. 75 Fed. Reg. 31,514, 31,516 

Qune 3, 201 0). In that case, the Supreme Court rebuked the agency for seeking to 

"rewrite clear statutory terms to suit its own sense of how the statute should operate." 

UARG, 134 S. Ct. at 2446. 

EPA attempts to bolster its statutory rewrite with a plea to legislative history, 

but this argument cuts against the agency's position. According to EPA, reading the 

Exclusion as prohibiting section 111 (d) regulation of pollutants not listed under 

section 112(b)(1) that are emitted from a source category regulated under section 112 

would create an impermissible "gap" in the CAA. Such a "gap," EPA asserts, is 

contrary to the intent of those who wrote the 1970 version of the Act. 80 Fed. Reg. at 

64,714 (discussing legislative history from the 1970 CAA),JA195. 

As a threshold matter, UARG forecloses such non-textual appeals to purpose 

or legislative history where a statute's literal terms are clear and unambiguous. The 

Supreme Court stated unequivocally that an agency's authority "does not include a 
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power to revise clear statutory terms that turn out not to work in practice." 134 S. Ct. 

at 2446. 

Moreover, EPA ignores the fundamental change in the section 112 program 

Congress enacted in 1990. As explained above, supra pp. 8-9, 63-64, the 1990 

Congress expanded section 112 from a program that covered only a small universe of 

extremely dangerous pollutants into an expansive program that covered 189 listed 

pollutants. And since 1990, EPA has never identified a single pollutant that the agency 

believes would meet the definition of pollutant under section 111 but not section 112. 

See) e.g., 73 Fed. Reg. 44,354,44,493-95 Guly 30, 2008) (considering regulation of 

carbon dioxide under section 112).32 

In fact, since the 1990 Amendments, EPA has issued only two section 111 (d) 

regulations, and both were consistent with the Exclusion's plain terms. In the first 

rule, the Clinton-era EPA expressly acknowledged the Exclusion's prohibition against 

regulating a source category under section 111 (d) where that source category is already 

regulated under section 112, but explained that its section 111 (d) regulation of 

municipal solid waste landfills was permissible because the landfllls were not "actually 

being regulated under section 112." 199 5 EPA Analysis at 1-6. The second rule was 

the Clean Air Mercury Rule, in which EPA sought first to delist power plants entirely 

32 Petitioners believe that both section 111 and section 112 are "ill suited to 
accommodating greenhouse gases"-for both similar and different reasons. See 
UARG, 134 S. Ct. at 2441 n.5. 
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under section 112 before regulating those plants under section 111(d). 70 Fed. Reg. at 

15,994 (delisting),JA4508; 70 Fed. Reg. 28,606 (May 18, 2005) (imposing standards).33 

EPA further ignores that with respect to power plants in particular, the 1990 

Amendments gave EPA an explicit choice between regulating existing power plants 

under the national standards of section 112 or under the state-by-state standards of 

section 111(d). See supra p. 64. What EPA claims to be a regulatory gap is a regulatory 

regime deliberately designed by Congress to avoid double regulation. 

2. The Failed Clerical Amendment Is Entirely Irrelevant. 

EPA's alternative avenue for avoiding the "literal" meaning of the Section 112 

Exclusion, as it appears in the U.S. Code, is the argument that a second "version" of 

the Exclusion exists in the 1990 Statutes at Large and creates ambiguity. This theory 

derives from the fact that in 1990, Congress passed an erroneous "conforming 

amendment" that appears in the Statutes at Large but was not included in the U.S. 

Code. 34 

33 In the Clean }.Jr "Mercury Rule, EP }~ attempted to usc section 111 (d) to 
regulate hazardous air pollutants from coal- and oil-fired electric generating units. In 
New Jersry v. EPA, 517 F.3d 57 4 (D.C. Cir. 2008), this Court held that EPA violated 
the CAA in the manner it delisted power plants under section 112, and vacated the 
section 111 (d) regulation of those power plants based on the Section 112 Exclusion, 
id. at 582-83. 

34 EPA's claim that the Statutes at Large contains "two versions" of the Section 
112 Exclusion can be traced to 2004, when EPA mistook for the Statutes at Large an 
unofficial compilation of the Clean Air Act littered with errors that was included in 
the Committee Print of the 1990 Amendments' legislative history. See 1 A 
LEGISLATIVE HISTORY OP THE CLEAN AIR ACT AMENDMENTS OF 1990 at 46 (Corum. 
Print 1993),JA4248. This document renders the relevant section using brackets: "any 
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EPA's contention is that the non-partisan Office of the Law Revision Counsel 

of the U.S. House of Representatives, see 2 U.S.C. §§ 285a-285g, erred in compiling 

the U.S. Code. By law, the Code "establish[es] prima facie the laws of the United 

States." 1 U.S.C. § 204(a). It is controlling unless the Law Revision Counsel has made 

an error, such that the Code is "inconsistent" with the Statutes at Large. Stephan v. 

United States, 319 U.S. 423, 426 (1943) (per curiam). The Law Revision Counsel did 

not err. 

The issue is the Law Revision Counsel's treatment of a "substantive 

amendment" and a "conforming amendment" that altered the same text in the 

Exclusion. As explained in Congress's official legislative drafting guides, there are 

"substantive amendments" and "conforming amendments," the latter of which make 

clerical adjustments to "table[s] of contents" and corrections to pre-existing cross-

references that are "necessitated by the substantive amendments."35 Cj Koons Buick 

air pollutant ... which is not included on a list published under section 108(a) [or 
emitted from a source category which is regulated under section 112] [or 112(b)]." Id. 
In 2004, EPA quoted from this document in the Federal Register, identifying it as the 
Statutes at Large and, as a result of this error, stated incorrectly that "two 
amendments are reflected in parentheses in the Statutes at Large." 69 Fed. Reg. at 
4685. 

35 See Office of the Legislative Counsel, U.S. Senate, Legislative Drafting 
Manual§ 126(b) (Feb. 1997), https:/ /www.law.yale.edu/system/flles/documents/ 
pdf /Faculty/ Sen a teOfficeo ftheLegisla tiveCounsel_LegislativeDrafting 
Manual(1997).pdf ("Senate Manual"),JA4300; accord Office of the Legislative Counsel, 
U.S. House of Representatives, House Legislative Counsel's Manual on Drafting Style 
§ 332(b) (Nov. 1995), http:/ /legcounsel.house.gov /HOLC/Drafting_Legislation/ 
Drafting_Guide.html ("House Manual"),JA4273-74. 
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Pontiac GMC) Inc. v. Nigh, 543 U.S. 50, 60-61 (2004) (relying on drafting manuals); 

United States v. O)Brien, 560 U.S. 218,233-34 (2010) (same). 

Consistent with these official drafting manuals, the Law Revision Counsel 

follows a regular practice of first executing substantive amendments, then executing 

subsequent conforming amendments and excluding as "could not be executed" 

conforming amendments rendered unnecessary by previously executed substantive 

amendments. 36 And that is what happened here. 

The Law Revision Counsel correctly executed first a substantive amendment 

that Congress made to the Exclusion in 1990 (the "Substantive Amendment"). Before 

1990, the Exclusion prohibited EPA from regulating under section 111 (d) any air 

pollutant "included on a list published under ... [1]08(a) ... or [1]12(b)(1)(A)." 42 

36 See) e.g., Revisor's Note, 11 U.S.C. § 101; Revisor's Note, 12 U.S.C. § 4520; 
Revisor's Note, 15 U.S.C. § 2064; Revisor's Note, 18 U.S.C. § 2327; Revisor's Note, 
21 U.S.C. § 355; Revisor's Note, 23 U.S.C. § 104; Revisor's Note, 26 U.S.C. § 1201; 
Revisor's Note, 42 U.S.C. § 1395u; Revisor's Note, 42 U.S.C. § 1395ww; Revisor's 
Note, 42 U.S.C. § 1396b; Revisor's Note, 42 U.S.C. § 3025; Revisor's Note, 42 U.S.C. 
§ 9875; see also Revisor's Note, 7 U.S.C. § 2018; Revisor's Note, 10 U.S.C. § 869; 
Revisor's Note, 10 U.S.C. § 1407; Revisor's Note, 10 U.S.C. § 2306a; Revisor's Note, 
10 U.S.C. § 2533b; Revisor's Note, 12 U.S.C. § 1787; Revisor's Note, 14 U.S.C. ch. 17 
Front Matter; Revisor's Note, 15 U.S.C. § 2081; Revisor's Note, 16 U.S.C. § 230f; 
Revisor's Note, 20 U.S.C. § 1226c; Revisor's Note, 20 U.S.C. § 1232; Revisor's Note, 
20 U.S.C. § 4014; Revisor's Note, 22 U.S.C. § 3651; Revisor's Note, 22 U.S.C. § 3723; 
Revisor's Note, 26 U.S.C. § 105; Revisor's Note, 26 U.S.C. § 219; Revisor's Note, 26 
U.S.C. § 4973; Revisor's Note, 29 U.S.C. § 1053; Revisor's Note, 33 U.S.C. § 2736; 
Revisor's Note, 37 U.S.C. § 414; Revisor's Note, 38 U.S.C. § 3015; Revisor's Note, 40 
U.S.C. § 11501; Revisor's Note, 42 U.S.C. § 218; Revisor's Note, 42 U.S.C. § 290bb-
25; Revisor's Note, 42 U.S.C. § 300ff-28; Revisor's Note, 42 U.S.C. § 1395x; Revisor's 
Note, 42 U.S.C. § 1396a; Revisor's Note, 42 U.S.C. § 1396r; Revisor's Note, 42 U.S.C. 
§ 5776; Revisor's Note, 42 U.S.C. § 9601. 
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U.S.C. § 7411(d) (1989). The reference to section 112(b)(1)(A) prohibited EPA from 

regulating under section 111 (d) any listed hazardous air pollutants. The Substantive 

Amendment instructed: 

strik[e] aor 112(b )(1 )(A)" and insertO aor emitted from a source category which is 
regulated under section 112. '' 

Pub. L. No. 101-549, § 108(g), 104 Stat. 2399,2467 (1990) (emphasis added),JA4188. 

As EPA previously explained to this Court, this amendment substantively "change[d] 

the focus of'' the Exclusion from precluding the double regulation of listed hazardous 

air pollutants to prohibiting the double regulation of any "source category that is 

actually regulated under section 112." 2007 EPA Brief, 2007 WL 2155494. This 

amendment was appropriately listed, in EPA's own words, "with a variety of 

substantive provisions." Id. at n.35. 

The Law Revision Counsel then correctly looked to a list of "[c]onforming 

[a]mendments" to the CAA. Senate Manual,§ 126(d),JA4305; House Manual, 

§ 332(b),JA4274. As relevant here, one of those conforming amendments addressed 

the Exclusion and instructed: 

strik[e] a112(b)(1)(A)" and insertO in lieu thereif a112(b)." 

Pub. L. No. 101-549, § 302(a), 104 Stat. at 2574 ("Conforming Amendments") 

(emphasis added),JA4234. This clerical update reflected the fact that certain other 

substantive amendments expanding the section 112 regime had renumbered and 
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restructured section 112(b ), rendering obsolete the pre-1990 cross-reference to 

"112(b)(1)(A)." 

Having already executed the Substantive Amendment, the Law Revision 

Counsel properly found the Conforming Amendment to be extraneous. Because the 

Substantive Amendment had already deleted the reference to "112(b)(1)(A)," it was 

impossible to follow the instructions of the Conforming Amendment to "strik[e] 

'112(b)(1)(A)' and insertO in lieu thereof '112(b)."' Following its regular practice in 

such circumstances, the Office of the Law Revision Counsel noted that the 

Conforming Amendment "could not be executed" and correctly excluded it as a 

clerical error. See Revisor's Note, 42 U.S.C. § 7411. Writing just five years after the 

amendments, the Clinton-era EPA agreed, explaining that the Conforming 

Amendment should be disregarded because it was a clearly erroneous clerical update: 

"a simple substitution of one subsection citation for another, [made] without 

consideration of other amendments of the section in which it resides." 1995 EPA 

Analysis at 1-5 to 1-6. 

EPA contends that the Law Revision Counsel erred in not somehow giving 

"effect" to both amendments. 80 Fed. Reg. at 64,714 n.294,JA195. But EPA has 

identified, and Petitioners are aware of, no instances in which the Law Revision 

Counsel-or any court or even another agency-gave atry meaning to a conforming 

amendment that could not be executed as a result of a previously executed substantive 

amendment. To the contrary, this Court has made clear that these routine errors-
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which are common in modern, complex legislation-do not create any statutory 

"ambiguity." See Am. Petroleum Inst. v. SEC, 714 F.3d 1329, 1336-37 (D.C. Cir. 2013). 

Indeed, if courts were to adopt EPA's approach to interpreting un-executable 

conforming amendments, then every one of the numerous instances of such 

amendments would become previously unnoticed versions-in-exile, causing severe 

disruptions throughout the U.S. Code. See supra pp. 69-70 & n.36. 

There are several other valid justifications for the Law Revision Counsel's 

treatment of the Conforming Amendment. To begin, it is well-established that 

amendments are to be executed in order and that an amendment fails to execute if a 

prior amendment in the same bill removes or alters the text that the subsequent 

amendment purports to amend. 37 Moreover, even if the amendments were executed 

in reverse order, the result would be the same, as the Substantive Amendment would 

still strike out and replace the cross-reference. And finally, the legislative history of the 

1990 Amendments shows that the Conforming Amendment, which had originated in 

the Senate, was passed in error. Records show that the Senate Managers specifically 

"recede[d]" to seven substantive changes in section 108 of the House bill, expressly 

including the section 1 08(g) provision "amending section 111 of the Clean Air Act 

37 See Senate Manual§ 126(d) ("If after a first amendment to a provision is 
made ... the provision is again amended, the assumption is that the earlier (preceding) 
amendments have been executed."), JA4305; House Manual§ 332(d) ("The 
assumption is that the earlier (preceding) amendments have been executed."), JA4278. 
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relating to ... existing stationary sources." 136 CoNG. REC. 36,067 (Oct. 27, 1990), 

JA4184. 

In any event, even if this Court agrees with EPA's "second version" theory, 

that would not save the Rule. Assuming there are two "versions" of the Exclusion, 

EPA would need to give "effect" to "every word" of both Exclusions, Reiter v. S onotone 

Corp., 442 U.S. 330, 339 (1979), by prohibiting EPA from regulating under section 

111 (d) both any "source category which is regulated under Section [1] 12" (the text in 

the U.S. Code), and any air pollutant listed pursuant to section 112(b)(1) (EPA's view 

of the Conforming Amendment). The Rule would still be unlawful because the 

prohibition in the U.S. Code against regulating under section 111 (d) any "source 

category which is regulated under Section [1] 12" would remain fully intact. 38 

III. The Rule Unlawfully Abrogates Authority Granted to the States by the 
Clean Air Act. 

Section 111 (d) grants the authority to "establishO standards of performance" 

for existing sources to the States-not EPA. CAA § 111 (d) (1). EPA is empowered 

under section 111 (b) to adopt "regulations ... establisl--~ng Federal standards of 

performance for new sources." In contrast, EPA's authority under section 111 (d) is 

limited to adopting a "procedure" under which "each State shall submit to [EPA] a 

plan which ... establishes standards of performance for any existing source," and to 

38 Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191 (2014), on which EPA relies in 
the Rule, 80 Fed. Reg. at 64,715,JA196, thus provides no support for the agency's 
position. That case dealt with a situation where-unlike here-the U.S. Code 
contained two irreconcilable, substantive commands. 
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"prescrib[ing] a plan for a State in cases where the State fails to submit a satisfactory 

plan." Id. § 111(d)(1), (2). 

EPA's 1975 regulations establishing the procedure for section 111 (d) state 

plans, see 40 C.P.R. pt. 60, subpt. B, recognize this important division of authority, 

providing only that EPA will issue a "guideline document" containing an "emission 

guideline" that "reflects the application of the best system of emission reduction." 40 

C.P.R.§ 60.22(a), (b)(5). It is States that are to submit plans establishing standards of 

performance, which may be less stringent than the EPA emission guidelines if a State 

makes certain demonstrations, including infeasibility or unreasonable cost given a 

plant's age. Id. § 60.24(£). As EPA explained in 1975 when promulgating these 

procedural regulations, "to emphasize that a legally enforceable standard is not 

intended, the term 'emission limitation' has been replacedwith the term 'emission 

guideline." 40 Fed. Reg. at 53,341,JA4087 (emphases added).39 

But under the Rule, EPA assumes for itself the power to establish definitive 

uniform performance rates. Though EPA uses the term emission "guidelines," it has 

in fact promulgated national performance rates that set the minimum stringency for 

standards of performance imposed by the States. 40 C.P.R. pt. 60, subpt. UUUU, Tbl. 

39 EPA has approved numerous state plans containing standards of 
performance less stringent than EPA's guidelines. See) e.g., 49 Fed. Reg. 35,771 (Sept. 
12, 1984) (approving Arkansas plan for kraft pulp mill total reduced sulfur emissions); 
47 Fed. Reg. 50,868 (Nov. 10, 1982) (approving Georgia plan for same); 47 Fed. Reg. 
28,099 Qune 29, 1982) (approving California plan for phosphate fertilizer plant 
fluoride emissions). 
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1. As EPA admits, the Rule forbids the States to impose emission standards that are 

less stringent than EPA has mandated through the national performance rates. 80 

Fed. Reg. at 64,870 ("[C]onsideration of facility-specific factors and in particular, 

remaining useful life, does not justify a state making further adjustments to the 

performance rates ... that the guidelines define for affected [units] in a state and that 

must be achieved by the state plan."), JA351. By establishing a minimum stringency 

for emission standards imposed by States and then leaving only the work of 

implementation for the States, EPA has unlawfully rewritten the statutory text in 

which Congress expressly gave only to the States the authority to "establishO 

standards of performance." CAA § 111 (d) (1). 

For similar reasons, the Rule violates section 111 (d)'s express grant of authority 

to States "to take into consideration, among other factors, the remaining useful life of 

the existing source to which [a] standard [of performance] applies." Id Consistent 

with the primacy that section 111 (d) affords the States in setting standards of 

performance, Congress amended the CAA in 1977 to clarify that "the State[s] would 

be responsible for determining the applicability of ... guidelines [under section 111(d)] 

to any particular source or sources." H.R. Rep. No. 95-294, at 195, reprinted in 1997 

U.S.C.C.A.N. 1274,JA4115. Part of the power thus guaranteed to the States includes 

authority to grant variances from an otherwise-applicable standard of performance 

guideline "to take into consideration, among other factors, the remaining useful life of 

the existing source." CAA § 111 (d). 
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In amending section 111 (d) (1), Congress sought to codify the availability of 

variances that EPA's implementing regulations already provided. See EPA, Legal 

Memorandum Accompanying Clean Power Plan for Certain Issues at 32 (undated), 

EPA-HQ-OAR-2013-0602-36872,JA3232. EPA previously had recognized the States' 

right to grant variances from emission guidelines on the basis of "economic hardship" 

to regulated sources and other factors, 40 Fed. Reg. at 53,343-44,JA4089-90, and had 

permitted States to "provide for the application of less stringent emissions standards" 

on a "case-by-case basis," id. at 53,347, JA4093; see also 40 C.F.R. § 60.24(d), (f). As a 

result, "[i]n most if not all cases ... [there] is likely to be substantial variation in the 

degree of control required for particular sources, rather than identical standards for all 

sources." 40 Fed. Reg. at 53,343,JA4089. When it enacted the 1977 amendments, 

Congress codified this right. 

Despite the statute's clear language, the Rule forbids States from relaxing the 

emission rate the agency set, even where applying it would force a source to shut 

down before the end of its useful life. Many coal plants have made substantial retrofit 

investments in the past decade to comply with environmental regulations. 40 Yet the 

emission rates EPA has established effectively prohibit some States from taking into 

4° For example, in the last four years, EPA has required the six largest coal-fired 
power plants in Kansas to invest more than $3 billion to comply with regional haze, 
cross-state air pollution, local ozone maintenance, and mercury and air toxics rules. See 
Comments ofKan. Dep't of Health & Env't, at 12-13 (Nov. 17, 2014), EPA-HQ
OAR-2013-0602-23255,JA1549-50; Comments ofKan. Corp. Comm'n, at 30-33 
(Oct. 29, 2014), EPA-HQ-OAR-2013-0602-21276,JA490-93. 
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consideration the remaining useful life of those plants. 41 As a result, these retrofitted 

plants will have to curtail operations or close long before the financing for these 

investments is paid off or the benefits of the EPA-required improvements are 

realized. Congress amended section 111 (d) (1) to prevent precisely this situation and 

this is yet another reason to vacate the Rule. 

IV. The Rule Unconstitutionally Commandeers and Coerces States and 
Their Officials into Carrying Out Federal Energy Policy. 

EPA's unprecedented decision to attempt to decarbonize the U.S. energy 

system through section 111 regulation leaves States no choice but to alter their laws 

and programs governing electricity generation and delivery to accord with and carry 

out federal policy. Whether implemented by federal plan or state plan, the Rule will 

not work unless States facilitate the Rule's changes and exercise their "responsibility 

to maintain a reliable electric system" in the face of the Rule's disruptions. 80 Fed. 

Reg. at 64,678,JA159. Where a State declines to administer the Rule and thus has a 

federal plan imposed on it, it still must take a myriad of actions to ensure that the 

reductions in coal generation that a federal plan \\rill mandate arc matched by increases 

41 For instance, the Rule requires Kansas to achieve a 25.7% C02 reduction by 
2022 and a 44.2% reduction by 2030 under the rate-based limits, and 18.7% by 2022 
and 36.0% by 2030 under the mass-based limits. See Goal Computation TSD, App. 5, 
EPA-HQ-OAR-2013-0602-36849,JA3021-26. As a result, Kansas ratepayers "must 
continue to pay for coal-fired generation resources (including the recent 
environmental upgrades) that will either be curtailed or forced to retire early." 
Comments of Kan. Corp. Comm'n, at 30, JA490. 
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in more costly forms of EPA-favored generation-leaving States to bear the brunt of 

citizen complaints about the increased costs and lost jobs. 

As a result, the Rule runs roughshod over rights reserved to the States under 

the Constitution. It commandeers the States' exclusive authority to regulate the 

intrastate generation and transmission of electricity. And in the end, the States' 

"choice" whether to maintain reliable electric service for their citizens is no choice at 

all; it is an unconstitutional "gun to the head" given the consequences if they refuse to 

carry out this federal policy. NFIB, 132 S. Ct. at 2604 (Roberts, C.J.) (plurality 

opinion); see also id. at 2659 (Scalia, Kennedy, Thomas, and Alito,JJ., dissenting). In 

States where electricity generation is regulated by constitutionally created bodies, like 

Louisiana, Georgia, and Arizona, the Rule's intrusion on state power not only violates 

the U.S. Constitution, but state constitutions as well. 

This commandeering and coercion of States and state officials is 

unconstitutional and requires that the Rule be vacated. At a minimum, statutory 

constructions that raise constitutional concerns are to be avoided. 42 See) e.g., Edward]. 

DeBartolo Corp. v. Fla. Gu!fCoast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 

(1988). 

42 Other constitutional issues that would be created by EPA's "generation 
shifting" interpretation of section 111 (d) are developed further in the brief of 
Petitioner-Intervenors. 
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A. The Rule Unlawfully Commandeers the States and Their Officials. 

At the Rule's heart is an unprecedented mismatch between what EPA 

requires-partial decarbonization of the U.S. economy-and what EPA has authority 

to do under section 111 (d)-provide for the application of standards of performance 

to individual power plants. Whether implemented by the States or the federal 

government, this mismatch creates a unique situation. States will be required in both 

instances to facilitate the elimination or reduction of massive quantities of fossil-fuel

fired electric generation as there is no federal means of carrying out the numerous 

planning and regulatory activities necessary to accommodate the retirement of existing 

sources and the construction and integration of new capacity. In effect, EPA intends 

in all events for States to clean up its mess by exercising what EPA calls their 

"responsibility to maintain a reliable electric system" in the face of the Rule's 

disruptions, which amounts to unconstitutional commandeering of the States and 

their officials. 

"Although the Constitution grants broad powers to Congress, our federalism 

requires that Congress treat the States in a manner consistent with their status as 

residuary sovereigns and joint participants in the governance of the Nation." Alden v. 

Maine, 527 U.S. 706, 748 (1999); see also U.S. CONST. amend. X ("The powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, 

are reserved to the States respectively, or to the people."). Among the powers that the 

Constitution denies to the federal government is the power to "use the States as 
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implements of regulation"-in other words, to commandeer them to carry out federal 

law. New York, 505 U.S. at 161. 

On that basis, the Supreme Court in New York struck down a provision of the 

Low-Level Radioactive Waste Policy Amendments Act that required States either to 

legislate to provide for the disposal of radioactive waste according to the statute or to 

take title to such waste and assume responsibility for its storage and disposal. Id. at 

153-54. The Court explained that the federal government may "offer States the choice 

of regulating [an] activity according to federal standards or having state law pre

empted by federal regulation." Id. at 167. But merely providing States flexibility in 

how to carry out federal policy is unlawful because it "only underscores the critical 

alternative a State lacks: A State may not decline to administer the federal program." 

Id. at 176-77. Printz v. United States, 521 U.S. 898 (1997), reaffirmed and extended these 

principles to the commandeering of state officials, striking down a federal statute that 

directed state law enforcement officers to conduct background checks on gun buyers 

and perform related tasks. State officials, it held, may not be "'dragooned' ... into 

administering federal law." Id. at 928 (citation omitted). 

The Rule violates this anti-commandeering principle by forcing States and state 

officials to exercise their sovereign powers by revamping their utility sectors. Under 

the Rule, state actors will be the ones to account for the Rule's impact on electric 

reliability, 40 C.P.R.§ 60.5745(a)(7), through such means as "[public utility 

commission] orders," 80 Fed. Reg. at 64,848,JA329, and "state measures" that make 
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unregulated renewable energy generators "responsible for compliance and liable for 

violations" if they do not ftll the gap, 40 C.P.R. § 60.5780(a)(5)(iii). 

Indeed, the Rule pushes substantial duties on even those States that "decline" 

to administer it, just like the low-level nuclear waste program struck down in New 

York. A federal plan's mandate to retire coal-fired plants or reduce their utilization 

(including by requiring the purchase of emissions allowances) would force state utility 

and electricity regulators to respond in the same way as if the State itself had ordered 

the retirements. Likewise, if EPA orders through a federal plan that power-plant 

owners construct new electric generating capacity, state officials will be forced to 

review siting decisions, grant permit applications, and issue certificates of public 

convenience for EPA's preferred generation sources and for the associated new 

transmission lines that EPA's transformation of the power sector will require. These 

state officials-which include, in States like Louisiana, Georgia, and Arizona, state 

constitutional officers elected to sit on public utility commissions-will be 

"'dragooned' ... into administering federal law." Printz, 521 U.S. at 928 (citation 

omitted). 

And political accountability will be frustrated because it is these state officials 

who "will bear the brunt of public disapproval" for increased costs and lost jobs, 

because they appear to retain exclusive authority under state law over electricity 

generation but "cannot regulate in accordance with the views of the local electorate." 

New York, 505 U.S. at 169. EPA lacks the authority to supplant the States in carrying 
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out these aspects of the Rule, so it cannot make the essential trade-off-demanding 

that States adhere to federal policy at the price of exemption from federal 

preemption-that the Supreme Court has always required for a program to be truly 

"cooperative." See id. at 176 ("A choice between two unconstitutionally coercive 

regulatory techniques is no choice at all."). The result is that States have no choice but 

to act, and state officials lose their ability to "remain accountable to the people." Id. at 

168. 

EPA's response is simply to assert that no State action is required to implement 

the Rule. 80 Fed. Reg. at 64,881-82,JA362-63. But even under a federal 

implementation plan, state agencies will have to be involved in decommissioning coal-

fired plants, addressing replacement capacity, addressing transmission and integration 

issues, and undertaking all manner of related regulatory proceedings. 43 See id. at 

64,678,JA159; suprapp. 20-21. In fact, EPA's proposed federal plan expressly relies 

on state authorities to address reliability issues caused by the Rule. 80 Fed. Reg. at 

64,981. In this regard, the Rule fundamentally departs from the statutory scheme 

upheld in Hodel v. Virginia Suiface Mining & ReclamationAssJn, 452 U.S. 264, 288 (1981), 

because the mine reclamation program at issue in that case ensured that "the full 

43 As noted above, federal law recognizes States' exclusive jurisdiction "over 
facilities used for the generation of electric energy." See supra pp. 38-39. That includes 
States' "traditional authority over the need for additional generating capacity, the type 
of generating facilities to be licensed, land use, ratemaking, and the like"-the very 
things the Rule targets. PG&E, 461 U.S. at 212. 
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regulatory burden" of regulation would "be borne by the Federal Government" if a 

State chose not to regulate. See also Miss. CommJn on Envtl. Quality v. EPA, 790 F.3d 

138, 175 (D.C. Cir. 2015) (per curiam) (similar). As this Court has said, a federal plan 

under the Clean Air Act cannot "commandeer the regulatory powers of the states, 

along with their personnel and resources." District if Columbia v. Train, 521 F.2d 971, 

992 (D.C. Cir. 1975), vacated on othergrounds, EPA v. Brown, 431 U.S. 99 (1977). 

In short, while EPA makes much of the purported flexibility States have in 

implementing the Rule, seeJ e.g., 80 Fed. Reg. at 64,665,JA146, the Constitution 

requires the federal government to allow States the choice to "decline to administer 

the federal program," New York, 505 U.S. at 177, not a multitude of choices of how to 

administer the federal program. Because that is the one choice the Rule denies to 

States, it impinges on the States' sovereign authority and, like the actions under review 

in New York and Print~ exceeds the federal government's power. 

B. The Rule Unlawfully Coerces the States. 

Just as the federal government may not commandeer States to carry out federal 

policy, it also may not coerce them to the same end by denying them "a legitimate 

choice whether to accept the federal conditions." NFIB, 132 S. Ct. at 2602 (Roberts, 

C.J.) (plurality opinion); see also id. at 2659 (Scalia, Kennedy, Thomas, and Alito,JJ., 

dissenting). The Rule violates this anti-coercion doctrine by threatening to disrupt the 

electric systems of States that do not carry out federal policy. 
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Federal action directed at States "has crossed the line distinguishing 

encouragement from coercion" when it leverages existing and substantial State 

entitlements to induce the State to implement federal policy. Id. at 2603 (internal 

quotation marks omitted). When "'not merely in theory but in fact,"' such threats 

amount to "economic dragooning that leaves the States with no real option but to 

acquiesce" to federal demands, they impermissibly "undermine the status of the States 

as independent sovereigns in our federal system." Id. at 2602, 2604-05 (quoting South 

Dakota v. Dole, 483 U.S. 203,211-12 (1987)). 

That precisely describes the Rule. If a State declines to implement the Rule, 

EPA will impose a federal plan that does so. 40 C.F.R. § 60.5720. But because the 

Rule's aggressive emission rates cannot be achieved by the type of operational 

efficiency improvements that individual sources can make and that can actually be 

federally administered, States will have to take regulatory action to administer and 

facilitate generation-shifting, or face electricity shortfalls and the associated 

consequences for state services and operations, public health and safety, and 

economy. See supra pp. 12-16, 20-21, 78-83. Indeed, EPA is quite clear that it expects 

state actors to exercise "responsibility to maintain a reliable electric system" in the 

face of the Rule's disruptions. 80 Fed. Reg. at 64,678,JA159. The Rule places States in 

an untenable position. 

The whole point is to force States to do what is necessary to maintain reliable 

and affordable electric service by taking regulatory actions that are beyond EPA's 
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authority. Regardless of whether a State implements its own plan or is subject to the 

federal plan, in neither instance does the decision to adopt or reject EPA's preferred 

policies "'remain the prerogative of the States."' NFIB, 132 S. Ct. at 2604 (Roberts, 

C.J.) (plurality opinion) (alteration in original) (quoting Dole, 483 U.S. at 211); see also 

id. at 2659 (Scalia, Kennedy, Thomas, and Alito,JJ., dissenting). Instead, EPA's 

"'inducement' ... is a gun to the head." Id. at 2604 (Roberts, C.J.) (plurality opinion). 

This prospect of requiring state action in order to maintain reliable electricity for its 

residents leaves States no choice but to carry out EPA's dictates. 

The Rule identifies no precedent for this invasion of state sovereignty. 

"[H]aving the power to make decisions and to set policy is what gives the State its 

sovereign nature." FERC v. Mississippi, 456 U.S. 742, 761 (1982). But, as in New York 

and NFIB, the Rule deprives the States of that core aspect of their sovereignty, 

requiring them to exercise regulatory authority while stripping them of policymaking 

discretion. This is not cooperative federalism; the "the Federal Government may not 

compel the States to implement ... federal regulatory programs." Printz, 521 U.S. at 

925. 

CONCLUSION 

For the foregoing reasons, the petitions should be granted and the Rule 

vacated. 
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Electricity Consumers Resource Council,· Lignite 
Energy Council,· National Lime Association; 
National Oilseed Processors Association; and 
Portland Cement Association 

Is! Andrew Brasher 
Luther Strange 

ATTORNEY GENERAL OF ALABAMA 
Andrew Brasher 

Solicitor General 
Counsel if Record 

501 Washington Avenue 
Montgomery, AL 36130 
Tel: (334) 353-2609 
abrasher@ago.state.al.us 

Counsel for Petitioner State if Alabama 

Is! John R. Lopez IV 
Mark Brnovich 

ATTORNEY GENERAL OF ARIZONA 
John R. Lopez IV 

Counsel if Record 
Dominic E. Draye 
Keith J. Miller 

Assistant Attorneys General 
Maureen Scott 
Janet Wagner 
Janice Alward 

88 

Arizona Corp. Commission, 
Staff Attorneys 

1275 West Washington 
Phoenix, AZ 85007 
Tel: (602) 542-5025 
john.lopez@azag.gov 
dominic.draye@azag.gov 
keith.miller@azag.gov 

Counsel for Petitioner Arizona Corporation 
Commission 

ED_0011318_00011166-00183 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Is I Thomas A. Lorenzen 
Thomas A. Lorenzen 
Sherrie A. Armstrong 
CROWELL & MoRING LLP 
1001 Pennsylvania Ave., N.W. 
Washington, D. C. 20004 

Is! Lee Rudofsky 
Leslie Rutledge 

ATTORNEY GENERAL OF ARKANSAS 

Lee Rudofsky 
Solicitor General 
Counsel if Record 

Tel: (202) 624-2500 
tlorenzen@crowell.com 
sarmstrong@crowell.com 

Jamie L. Ewing 

Counsel for Petitioners National &tral Electric 
Cooperative Association; Big Rivers Electric 
Corporation; Brazos Electric Power Cooperative) 
Inc.; Buckrye Powe1) Inc.; Central Montana 
Electric Power Cooperative; Central Power 
Electric Cooperative) Inc.) Corn Belt Power 
Cooperative; Dairy/and Power Cooperative; East 
R_iz;er Rlectric Power Cooperatiz;e; Inc.;" Georgia 
Transmission Corporation; Kansas Electric 
Power Cooperative) Inc.; North Carolina Electric 
Membership Corporation; Northwest Iowa Power 
Cooperative; Oglethorpe Power Corporation; 
PowerS outh Energy Cooperative; Prairie Powe1) 
Inc.; &tshmore Electric Power Cooperative) Inc.; 
Seminole Electric Cooperative) Inc.; Southern 
Illinois Power Cooperative; Sunflower Electric 
Power Corporation; and Upper Missouri G. & 
T. Electric Cooperative) Inc. 
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Assistant Attorney General 
323 Center Street, Suite 400 
Little Rock, AR 72201 
Tel: (501) 682-5310 
lee.rudofsky@arkansasag.gw 

Counsel for Petitioner State if Arkansas 

Is! Frederick Yarger 
Cynthia H. Coffman 

ATTORNEY GENER_AL OF COLOR_ADO 

Frederick Yarger 
Solicitor General 
Counsel if Record 

1300 Broadway, 1Oth Floor 
Denver, CO 80203 
Tel: (720) 508-6168 
fred. yarger@state.co. us 

Counsel for PetitionerS tate if Colorado 
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Of Counsel 

Rae Cronmiller 
Environmental Counsel 
NATIONAL ASSOCIATION OF RURAL 

ELECTRIC COOPERATIVES 

4301 Wilson Blvd. 
Arlington, VA 22203 
Tel: (703) 907-5500 
rae.cronmiller@nreca.coop 

Counsel for Petitioner National Rural Electric 
Cooperative Association 

Is I Eric L. Hiser 
Eric L. Hiser 
JORDEN BISCHOFF & HISER, PLC 

7272 E. Indian School Road, Suite 360 
Scottsdale, AZ 85251 
Tel: ( 480) 505-3927 
ehiser@jordenbischoff.com 

Counsel for Petitioner Arizona Electric Power 
Cooperative) Inc. 

Is! Brian A. Prestwood 
Brian A. Prestwood 
Senior Corporate and Compliance 
Counsel 
ASSOCIATED ELECTRIC COOPERATIVE, 

INC. 

2814 S. Golden, P.O. Box 754 
Springfield, MO 65801 
Tel: (417) 885-9273 
bprestwood@aeci.org 

Counsel for Petitioner Associated Electric 
Cooperative) Inc. 

Is! Tonathan L. Williams -
Pamela J o Bondi 

ATTORNEY GENERAL OF FLORIDA 

Jonathan L. Williams 
Deputy Solicitor General 
Counsel if Record 

Jonathan A. Glogau 
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Special Counsel 
Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
Tel: (850) 414-3818 
Fax: (850) 410-2672 
jonathan.williams@myfloridalegal.com 
jonathan.glogau@myfloridalegal.com 

Counsel for Petitioner State if Florida 

Is! Britt C. Grant 
Samuel S. Olens 

ATTORNEY GENERAL OF GEORGIA 

Britt C. Grant 
Solicitor General 
Counsel if Record 

40 Capitol Square S.W. 
Atlanta, GA 30334 
Tel: ( 404) 656-3300 
Fax: ( 404) 463-9453 
bgrant@law.ga.gov 

Counsel for PetitionerS tate if Georgia 
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Is! David Crabtree 
David Crabtree 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 

Co-OPERATIVE 

10714 South Jordan Gateway 
SouthJordan, UT 84095 
Tel: (801) 619-9500 
Crabtree@deseretpower .com 

Counsel for Petitioner Deseret Generation & 
Transmission Co-operative 

Is! John M. Holloway III 
John M. Holloway III 
SUTHERLAND ASBILL & BRENNAN LLP 
700 Sixth Street, N.W., Suite 700 
Washington, D.C. 20001 
Tel: (202) 383-0100 
Fax: (202) 383-3593 
jay.holloway@sutherland.com 

Counsel for Petitioners East Kentuclg Power 
Cooperative) Inc.; Hoosier Energy Rural Electric 
Cooperative) Inc.; Minnkota Power Cooperative) 
Inc.; and South Mississippi Electric Power 
Association 
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Is! Timothy Junk 
Gregory F. Zoeller 

ATTORNEY GENERAL OF INDIANA 

Timothy Junk 
Deputy Attorney General 
Counsel if Record 

Indiana Government Ctr. South 
Fifth Floor 
302 West Washington Street 
Indianapolis, IN 46205 
Tel: (317) 232-6247 
tim. junk@atg.in.gov 

Counsel for Petitioner State if Indiana 

Is I Jeffrey A. Chanay 
Derek Schmidt 

ATTORNEY GENER_AL OF l(ANSAS 

Jeffrey A. Chanay 
Chief Deputy Attorney General 
Counsel if Record 

Bryan C. Clark 
Assistant Solicitor General 

120 S.W. 1Oth Avenue, 3rd Floor 
Topeka, KS 66612 
Tel: (785) 368-8435 
Fax: (785) 291-3767 
jeff.chanay@ag.ks.gov 

Counsel for Petitioner State if Kansas 
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Is! Patrick Burchette 
Patrick Burchette 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, D. C. 20006 
Tel: (202) 469-5102 
Patrick.Burchette@hklaw.com 

Counsel for Petitioners East Texas Electric 
Cooperative) Inc.; Northeast Texas Electric 
Cooperatit'eJ Inc.; Sam Rayburn G&T Electric 
Cooperative) Inc.; and Tex-La Electric 
Cooperative ifTexas) Inc. 

Is! Christopher L. Bell 
Christopher L. Bell 
GREENBERG TRAURIG LLP 
1000 Louisiana Street, Suite 1700 
Houston, TX 77002 
Tel: (713) 374-3556 
bellc@gtlaw.com 

Counsel for Petitioner Golden Spread Electrical 
Cooperative) Inc. 

Is! Mark Walters 
Mark Walters 
Michael J. Nasi 
JACKSON WALKER L.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
mwalters@jw.com 
mnasi@jw.com 

Counsel for Petitioners San Miguel Electric 
Cooperative) Inc. and South Texas Electric 
Cooperative) Inc. 

Is! Joe Newberg 
Andy Beshear 

ATTORNEY GENERAL OF KENTUCKY 
Mitchel T. Denham 

Assistant Deputy Attorney General 
Joseph A. Newberg, II 

Assistant Attorney General 
Counsel if Record 

700 Capitol Avenue 
Suite 118 
Frankfort, KY 40601 
Tel: (502) 696-5611 
joe.newberg@ky.gov 

Counsel for Petitioner Commonwealth if 
Kentucley 

Is I Steven B. "Beaux" Tones 
Jeff Landry 
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ATTORNEY GENERAL OF LOUISIANA 
Steven B. "Beaux" Jones 

Counsel if Record 
Duncan S. Kemp, IV 

Assistant Attorneys General 
Environmental Section - Civil Division 
1885 N. Third Street 
Baton Rouge, LA 70804 
Tel: (225) 326-6085 
Fax: (225) 326-6099 
jonesst@ag.state.la.us 

Counsel for Petitioner State if Louisiana 
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Is! Randolph G. Holt 
Randolph G. Holt 
Jeremy L. Fetty 
PARR RICHEY 0BREMSKEY FRANDSEN & 
PATTERSON LLP 
Wabash Valley Power Association, Inc. 
722 N. High School Road 
P.O. Box 24700 
Indianapolis, IN 46224 
Tel: (317) 481-2815 
R_holt@wvpa.com 
jfetty@parrlaw.com 

Counsel for Petitioner Wabash Vallry Power 
Association) Inc. 

Is I Megan H. Berge 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 

Counsel for Petitioner Western Farmers Electric 
Cooperative 

Is! Steven C. Kohl 
Steven C. Kohl 
Gaetan Gerville-Reache 
WARNER NORCROSS & JUDD LLP 
2000 Town Center, Suite 2700 
Southfield, MI 4807 5-1318 
Tel: (248) 784-5000 
skohl@wnj.com 

Counsel for Petitioner Wolverine Power Supp!J 
Cooperative) Inc. 
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Is! Donald Trahan 
Herman Robinson 

Executive Counsel 
Donald Trahan 

Counsel if Record 
Elliott Vega 
LOUISIANA DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
Legal Division 
P.O. Box 4302 
Baton Rouge, LA 70821-4302 
Tel: (225) 219-3985 
Fax: (225) 219-4068 
donald. trahan@la.gov 

Counsel for Petitioner State if Louisiana 
Department if Environmental Quality 

Is! Monica Derbes Gibson 
Monica Derbes Gibson 
Lesley Foxhall Pietras 
LISKOW & LEWIS, P.L.C. 
701 Poydras Street, Suite 5000 
New Orleans, LA 70139 
Tel: (504) 556-4010 
Fax: (504) 556-4108 
mdgibson@liskow.com 
lfpietras@liskow.com 

Counsel for Petitioner Louisiana PublicS ervice 
Commission 
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Is! Christina F. Gomez 
Christina F. Gomez 
Lawrence E. Volmert 
Garrison W. Kaufman 
Jill H. Van Noord 
HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8000 
Fax: (303) 295-8261 
cgomez@hollandhart.com 
lvolmert@hollandhart.com 
gwkaufman@hollandhart.com 
jhvannoord@hollandhart.com 

Patrick R. Day 
HOLLAND & HART LLP 
2515 Warren Avenue, Suite 450 
Cheyenne, WY 82001 
Tel: (307) 778-4200 
Fax: (307) 778-8175 
pday@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5800 
Fax: (801) 799-5700 
ecschilling@hollandhart.com 

Counsel for Petitioner Basin Electric Power 
Cooperative 

Is! Aaron D. Lindstrom 
Bill Schuette 

ATTORNEY GENERAL FOR THE PEOPLE 
OF MICHIGAN 

Aaron D. Lindstrom 
Michigan Solicitor General 
Counsel if Record 

P.O. Box 30212 
Lansing, MI 48909 
Tel: (515) 373-1124 
Fax: (517) 373-3042 
lindstroma@michigan.gov 

Counsel for Petitioner People if the State if 
Michigan 

Is! Harold E. Pizzetta. III 
Jim Hood 

ATTORNEY GENERAL OF THE STATE OF 
MISSISSIPPI 

Harold E. Pizzetta 
Assistant Attorney General 

Civil Litigation Division 
Office of the Attorney General 
Post Office Box 220 
Jackson,MS 39205 
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Tel: (601) 359-3816 
Fax: (601) 359-2003 
hpizz@ago. s ta te.ms. us 

Counsel for PetitionerS tate if Mississippi 
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Is! Stacey Turner 
Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

Is I C. Grady Moore, III 
C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power Compatry 

Is I Margaret Claiborne Campbell 
Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 

Is! Donna]. Hodges 
Donna J. Hodges 

Senior Counsel 
MISSISSIPPI DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
P.O. Box 2261 
Jackson,MS 39225-2261 
Tel: (601) 961-5369 
Fax: (601) 961-5349 
donna_hodges@deq.state.ms.us 

Counsel for Petitioner Mississippi Department if 
Environmental Quality 

Is! Todd E. Palmer 
Todd E. Palmer 
Valerie L. Green 
MICHAEL, BEST & FRJEDRICH LLP 
601 Pennsylvania Ave., N.W., Suite 700 
Washington, D.C. 20004-2601 
Tel: (202) 747-9560 
Fax: (202) 347-1819 
tepalmer@michaelbest.com 
vlgreen@michaelbest.com 

Counsel for Petitioner Mississippi Public Service 
Commission 
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Is! Terese T. Wyly 
Terese T. Wyly 
Ben H. Stone 
BALCH & BINGHAM LLP 

1310 Twenty Fifth Avenue 
Gulfport, MS 39501-1931 
Tel: (228) 214-0413 
twyly@balch.com 
bstone@balch.com 

Counsel for Petitioner Mississippi Power 
Compatry 

Is/ Jeffrey A. Stone 
Jeffrey A. Stone 
BEGGS & LANE, RLLP 

501 Commendencia Street 
Pensacola, FL 32502 
Tel: (850) 432-2451 
JAS@beggslane.com 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner Gu!f Power Compatry 

Is! James R. Layton 
Chris Koster 

ATTORNEY GENERAL OF MISSOURI 

James R. Layton 
Solicitor General 
Counsel if Record 

P.O. Box 899 
207 W. High Street 
Jefferson City, MO 65102 
Tel: (573) 751-1800 
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Fax: (573) 751-0774 
james.layton@ago.mo.gov 

Counsel for PetitionerS tate if Missouri 

Is! Dale Schowengerdt 
Timothy C. Fox 

ATTORNEY GENER_AL OF MONTANA 

Alan Joscelyn 
Chief Deputy Attorney General 

Dale Schowengerdt 
Solicitor General 
Counsel if Record 

215 North Sanders 
Helena, MT 59620-1401 
Tel: (406) 444-7008 
dales@mt.gov 

Counsel for PetitionerS tate if Montana 
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Is! Tames S. Alves 
= 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner C02 Task Force if the 
Florida Electric Power Coordinating Group) Inc. 

Is! Tohn T. McMackin 
..> .... 

John J. McMackin 
WILLIAMS & JENSEN 

701 8th Street, N.W., Suite 500 
Washington, D.C. 20001 
Tel: (202) 659-8201 
jjmcmackin@wms-jen.com 

Counsel for Petitioner Energy-Intensive 
Manufacturers Working Group on Greenhouse 
Gas Regulation 

Is! William M. Bumpers 
William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Kelly McQueen 
ENTERGY SERVICES, INC. 

425 W. Capitol Avenue, 27th Floor 
Little Rock, AR 72201 
Tel: (501) 377-5760 
kmcque1 @entergy.com 

Counsel for Petitioner Entergy Corporation 

Is! Tustin D. Lavene -
Douglas J. Peterson 

ATTORNEY GENERAL OF NEBRASKA 

Dave Bydlaek 
Chief Deputy Attorney General 

Justin D. Lavene 
Assistant Attorney General 
Counsel if Record 

2115 State Capitol 
Lincoln, NE 68509 
Tel: (402) 471-2834 
justin.lavene@nebraska.gov 

Counsel for Petitioner State if Nebraska 

Is! Tohn R. Renella -
Robert Lougy 

ACTING ATTORNEY GENER_AL OF NEW 

JERSEY 

David C. Apy 
Assistant Attorney General 

John R. Renella 
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Deputy Attorney General 
Counsel if Record 

Division of Law 
R.J. Hughes Justice Complex 
P.O. Box 093 
25 Market Street 
Trenton, NJ 08625-0093 
Tel. (609) 292-6945 
Fax (609)341-5030 
john.renella@dol.lps. state.nj. us 

Counsel for Petitioner State if New Jersry 
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Is! Paul]. Zidlicky 
Paul J. Zidlicky 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
pzidlicky@sidley.com 

Counsel for Petitioners GenOn Mid-Atlantic) 
ILC; Indian River Power ILC; Louisiana 
Generating ILC; Midwest Generation) LLC; 
NRG Chalk Point ILC; NRG Power 
Midwest LP; NRG Rema ILC; NRG Texas 
Power ILC; NRG Wholesale Generation LP; 
and Vienna Power ILC 

Is I David M. Flannery 
David M. Flannery 
Kathy G. Beckett 
Edward L. Kropp 
STEPTOE &JOHNSON, PLLC 
707 Virginia Street East 
Charleston, WV 25326 
Tel: (304) 353-8000 
dave.flannery@steptoe-johnson.com 
kathy. beckett@steptoe-johnson. com 
skipp.kropp@steptoe-johnson.com 

Stephen L. Miller 
STEPTOE &JOHNSON, PLLC 
700 N. Hurstbourne Parkway, Suite 115 
Louisville, KY 40222 
Tel: (502) 423-2000 
steve.miller@s teptoe- johnson. com 

Counsel for Petitioner Indiana Utility Group 
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Is! Paul M. Seby 
Wayne Stenehjem 

ATTORNEY GENERAL OF NORTH 
DAKOTA 

Margaret Olson 
Assistant Attorney General 

North Dakota Attorney General's Office 
600 E. Boulevard Avenue #125 
Bismarck, ND 58505 
Tel: (701) 328-3640 
maiolson@nd.gov 

PaulM. Seby 
Special Assistant Attorney General 
State of North Dakota 

GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Tel: (303) 572-6500 
Fax: (303) 572-6540 
sebyp@gtlaw.com 

Counsel for Petitioner State if North Dakota 

Is! Eric E. Murphy 
Michael De Wine 

ATTORNEY GENERAL OF OHIO 
Eric E. Murphy 

State Solicitor 
Counsel if Record 

30 E. Broad Street, 17th Floor 
Columbus, OH 43215 
Tel: (614) 466-8980 
eric.murphy@ohioattorneygeneral.gov 

Counsel for Petitioner State if Ohio 
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Is! F. William Brownell 
F. William Brownell 
Eric J. Murdock 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
emurdock@hunton.com 

Nash E. Long III 
HUNTON & WILLIAMS LLP 
Bank of America Plaza, Suite 3500 
101 South Tryon Street 
Charlotte, N C 28280 
Tel: (704) 378-4700 
nlong@hunton.com 

Counsel for Petitioner LG&E and 
KU Energy ILC 

Is! David B. Rivkin. Tr. -
E. Scott Pruitt 

ATTORNEY GENERAL OF OKLAHOMA 
Patrick R. Wyrick 

Solicitor General of Oklahoma 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
Tel: ( 405) 521-4396 
Fax: ( 405) 522-0669 
fc. docket@oag. state. ok. us 
scott. pruitt@oag.ok.gov 

David B. Rivkin,Jr. 
Counsel if Record 

Mark W. DeLaquil 
Andrew M. Grossman 
BAKER & HosTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Tel: (202) 861-1731 
Fax: (202) 861-1783 
drivkin@bakerlaw.com 

Counsel for Petitioners State if Oklahoma and 
Oklahoma Department if Environmental 
Quality 
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Is! P. Stephen Gidiere III 
P. Stephen Gidiere III 
Thomas L. Casey III 
Julia B. Barber 
BALCH & BINGHAM LLP 

1901 6th Ave. N., Suite 1500 
Birmingham, AL 35203 
Tel: (205) 251-8100 
sgidiere@balch.com 

Stephanie Z. Moore 
Vice President and General Counsel 
LUMINANT GENERATION COMPANY LLC 

1601 Bryan Street, 22nd Floor 
Dallas, TX 75201 

Daniel J. Kelly 
Vice President and Associate General 

Counsel 
ENERGY FUTURE HOLDINGS CORP. 

1601 Bryan Street, 43rd Floor 
Dallas, TX 75201 

Counsel for Petitioners Luminant Generation 
Compatry LLC; Oak Grove Management 
Compatry LLC; Big Brown Power Compatry 
LLC; Sandow Power Compatry LLC; Big 
Brown Lignite Compatry LLC; Luminant 
Mining Compatry LLC; and Luminant Big 
Brown Niining Compatry LLC 

Is! James Emory Smith. Jr. 
Alan Wilson 

ATTORNEY GENERAL OF SOUTH 

CAROLINA 

Robert D. Cook 
Solicitor General 

James Emory Smith, Jr. 
Deputy Solicitor General 
Counsel if Record 

P.O. Box 11549 
Columbia, SC 29211 
Tel: (803) 734-3680 
Fax: (803) 734-3677 
esmith@scag.gov 

Counsel for Petitioner State if South Carolina 

Is I Steven R. Blair 
Marty J. Jackley 

ATTORNEY GENERAL OF SOUTH 

DAKOTA 

Steven R. Blair 
Assistant Attorney General 
Counsel if Record 

1302 E. Highway 14, Suite 1 
Pierre, SD 57501 
Tel: (605) 773-3215 
steven.blair@state.sd.us 

Counsel for Petitioner State if South Dakota 
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Is I Ronald]. Ten pas 
Ronald J. Ten pas 
MORGAN, LEWIS & BOCKIUS LLP 

1111 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 739-3000 
rtenpas@morganlewis.com 

Counsel for Petitioner Minnesota Power (an 
operating division if AILE1E) Inc.) 

Is! Allison D. Wood 
Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Is! Tyler R. Green 
Sean Reyes 

ATTORNEY GENERAL OF UTAH 

Tyler R. Green 
Solicitor General 
Counsel if Record 

Parker Douglas 
Federal Solicitor 

Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, UT 84114-2320 
pdouglas@utah.gov 

Counsel for Petitioner State if Utah 

Is! Misha Tseytlin 
Brad D. Schimel 

ATTORNEY GENER_AL OF WISCONSIN 

Misha Tseytlin 
Solicitor General 
Counsel if Record 

Andrew Cook 
Deputy Attorney General 

Counsel for Petitioner Montana-Dakota Utilities Delanie M. Breuer 
Co.) a Division if MDU Resources Group) Inc. Assistant Deputy Attorney General 

Wisconsin Department of Justice 
17 West Main Street 
Madison, WI 53707 
Tel: (608) 267-9323 
tseytlinm@doj.state.wi.us 

Counsel for Petitioner State if Wisconsin 
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Is! William M. Bumpers 
William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner NorthWestern 
Corporation d/b/a NorthWestern Energy 

Is/ Toshua R. More 
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Joshua R. More 
Jane E. Montgomery 
Amy Antoniolli 
SCHIFF HARDIN LLP 
233 South Wacker Drive 
Suite 6600 
Chicago, IL 60606 
Tel: (312) 258-5500 
jmore@schiffuardin.com 
jmontgomery@schiffuardin.com 
aantoniolli@schiffuardin.com 

Counsel for Petitioner Prairie State Generating 
Company) LLC 

Is! Tames Kaste -
Peter K. Michael 

ATTORNEY GENERAL OF WYOMING 

James Kaste 
Deputy Attorney General 
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Pursuant to Rule 32(a)(7)(C) of the Federal Rules of Appellate Procedure and 

Circuit Rules 32(e)(1) and 32(e)(2)(C), I hereby certify that the foregoing final form 

Opening Brief of Petitioners on Core Legal Issues contains 21,613 words, as counted 

by a word processing system that includes headings, footnotes, quotations, and 

citations in the count, and therefore is within the word limit set by the Court. 

Dated: April22, 2016 Is! Elbert Lin 
Elbert Lin 
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through the Court's CM/ECF system on all ECF-registered counsel. 
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Elbert Lin 
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ADDENDUM PURSUANT TO FEDERAL RULE OF APPELLATE 
PROCEDURE 32.1 AND CIRCUIT RULE 32.1(b)(3) 
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(ORDER LIST: 577 U.S.) 

15A773 

TUESDAY, FEBRUARY 9, 2016 

ORDER IN PENDII\G CASE 

~ST VIRGINIA, ET AL. V EPA, ET AL. 

The application for a stay sutmitted to The Chief Justice 

and by him referred to the Court is granted. The Environm:mtal 

Protection Agency's "Carbon Pollution 8nission Guidelines for 

Existing Stationary Sources: Electric Uti I ity Generating Units," 

80 Fed. Reg. 64,662 (October 23, 2015), is stayed pending 

disposition of the applicants' petitions for review in the United 

States Court of Appeals for the District of ColurrDia Circuit and 

disposition of the applicants' petition for a writ of certiorari, 

if such writ is sought. If a writ of certiorari is sought and 

the Court denies the petit ion, this order shall terminate 

automatically. If the Court grants the petition for a writ of 

certiorari, this order shall terminate when the Court enters its 

j udgl'l"Bn t . 

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and 

Justice Kagan would deny the application. 
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(ORDER LIST: 577 U.S.) 

15A776 

TUESDAY, FEBRUARY 9, 2016 

ORDER IN PENDII\G CASE 

BAS I N ELEC. POI\ER a:DP . , ET AL . V. EPA, ET AL . 

The application for a stay submitted to The Chief Justice 

and by him referred to the Court is granted. The Environm:mtal 

Protection Agency's "Carbon Pollution 8nission Guidelines for 

Existing Stationary Sources: Electric Uti I ity Generating Units," 

80 Fed. Reg. 64,662 (October 23, 2015), is stayed pending 

disposition of the applicants' petitions for review in the United 

States Court of Appeals for the District of ColurrDia Circuit and 

disposition of the applicants' petition for a writ of certiorari, 

if such writ is sought. If a writ of certiorari is sought and 

the Court denies the petit ion, this order shall terminate 

automatically. If the Court grants the petition for a writ of 

certiorari, this order shall terminate when the Court enters its 

j udgl'l"Bn t . 

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and 

Justice Kagan would deny the application. 
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(ORDER LIST: 577 U.S.) 

15A778 

TUESDAY, FEBRUARY 9, 2016 

ORDER IN PENDII\G CASE 

M.JRRA Y ENEffiY a:RP. , ET AL . V. EPA, ET AL . 

The application for a stay submitted to The Chief Justice 

and by him referred to the Court is granted. The Environm:mtal 

Protection Agency's "Carbon Pollution 8nission Guidelines for 

Existing Stationary Sources: Electric Uti I ity Generating Units," 

80 Fed. Reg. 64,662 (October 23, 2015), is stayed pending 

disposition of the applicants' petitions for review in the United 

States Court of Appeals for the District of ColurrDia Circuit and 

disposition of the applicants' petition for a writ of certiorari, 

if such writ is sought. If a writ of certiorari is sought and 

the Court denies the petit ion, this order shall terminate 

automatically. If the Court grants the petition for a writ of 

certiorari, this order shall terminate when the Court enters its 

j udgl'l"Bn t . 

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and 

Justice Kagan would deny the application. 
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(ORDER LIST: 577 U.S.) 

15A787 

TUESDAY, FEBRUARY 9, 2016 

ORDER IN PENDII\G CASE 

CHMI!BER OF OJ\!1\!ERCE, ET AL . V. EPA, ET AL . 

The application for a stay submitted to The Chief Justice 

and by him referred to the Court is granted. The Environm:mtal 

Protection Agency's "Carbon Pollution 8nission Guidelines for 

Existing Stationary Sources: Electric Uti I ity Generating Units," 

80 Fed. Reg. 64,662 (October 23, 2015), is stayed pending 

disposition of the applicants' petitions for review in the United 

States Court of Appeals for the District of ColurrDia Circuit and 

disposition of the applicants' petition for a writ of certiorari, 

if such writ is sought. If a writ of certiorari is sought and 

the Court denies the petit ion, this order shall terminate 

automatically. If the Court grants the petition for a writ of 

certiorari, this order shall terminate when the Court enters its 

j udgl'l"Bn t . 

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and 

Justice Kagan would deny the application. 
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(ORDER LIST: 577 U.S.) 

15A793 

TUESDAY, FEBRUARY 9, 2016 

ORDER IN PENDII\G CASE 

NORTH DAKOTA V. EPA, ET AL. 

The application for a stay submitted to The Chief Justice 

and by him referred to the Court is granted. The Environm:mtal 

Protection Agency's "Carbon Pollution 8nission Guidelines for 

Existing Stationary Sources: Electric Uti I ity Generating Units," 

80 Fed. Reg. 64,662 (October 23, 2015), is stayed pending 

disposition of the applicant's petition for review in the United 

States Court of Appeals for the District of ColurrDia Circuit and 

disposition of the applicant's petition for a writ of certiorari, 

if such writ is sought. If a writ of certiorari is sought and 

the Court denies the petit ion, this order shall terminate 

automatically. If the Court grants the petition for a writ of 

certiorari, this order shall terminate when the Court enters its 

j udgl'l"Bn t . 

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and 

Justice Kagan would deny the application. 
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Topeka, KS 66612 
Tel: (785) 368-8435 
Fax: (785) 291-3767 
jeff.chanay@ag.ks.gov 

Counsel for Petitioner State if Kansas 
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Patrick Burchette 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, D. C. 20006 
Tel: (202) 469-5102 
Patrick.Burchette@hklaw.com 

Counsel for Petitioners East Texas Electric 
Cooperative) Inc.; Northeast Texas Electric 
Cooperative) Inc.; Sam Rayburn G&T Electric 
Cooperatit'eJ Inc.; and Tex-La Electric 
Cooperative ifTexas) Inc. 

Christopher L. Bell 
GREENBERG TRAURIG LLP 
1000 Louisiana Street, Suite 1700 
Houston, TX 77002 
Tel: (713) 374-3556 
bellc@gtlaw.com 

Counsel for Petitioner Golden Spread Electrical 
Cooperative) Inc. 

Andy Beshear 
ATTORNEY GENERAL OF KENTUCKY 

Mitchel T. Denham 
Assistant Deputy Attorney General 

Joseph A. Newberg, II 
Assistant Attorney General 
Counsel if Record 

700 Capitol Avenue 
Suite 118 
Frankfort, KY 40601 
Tel: (502) 696-5611 
joe.newberg@ky.gov 

Counsel for Petitioner Commonwealth if 
Kentucley 

Jeff Landry 
ATTORNEY GENER_AL OF LOUISIANA 

Steven B. "Beaux" Jones 
Counsel if Record 

Duncan S. Kemp, IV 
Assistant Attorneys General 

Environmental Section - Civil Division 
1885 N. Third Street 
Baton Rouge, LA 70804 
Tel: (225) 326-6085 
Fax: (225) 326-6099 
jonesst@ag.state.la.us 

Counsel for Petitioner State if Louisiana 
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Mark Walters 
Michael J. Nasi 
JACKSON WALKER L.L.P. 

100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
mwalters@jw.com 
mnasi@jw.com 

Counsel for Petitioners San Miguel Electric 
Cooperative) Inc. and South Texas Electric 
Cooperative) Inc. 

Randolph G. Holt 
Jeremy L. Fetty 
PARR RICHEY 0BREMSKEY FRANDSEN & 
PATTERSON LLP 

Wabash Valley Power Association, Inc. 
722 N. High School Road 
P.O. Box 24700 
Indianapolis, IN 46224 
Tel: (317) 481-2815 
R_holt@wvpa.com 
jfetty@parrlaw.com 

Counsel for Petitioner Wabash Vallry Power 
Association) Inc. 

Herman Robinson 
Executive Counsel 

Donald Trahan 
Counsel if Record 

Elliott Vega 
LOUISIANA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

Legal Division 
P.O. Box 4302 
Baton Rouge, LA 70821-4302 
Tel: (225) 219-3985 
Fax: (225) 219-4068 
donald. trahan@la.gov 

Counsel for Petitioner State if Louisiana 
Department if Environmental Quality 

Monica Derbes Gibson 
Lesley Foxhall Pietras 
LISKOW & LEWIS, P.L.C. 

701 Poydras Street, Suite 5000 
New Orleans, LA 70139 
Tel: (504) 556-4010 
Fax: (504) 556-4108 
mdgibson@liskow.com 
lfpietras@liskow.com 

Counsel for Petitioner Louisiana PublicS ervice 
Commission 
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Megan H. Berge 
BAKER BOTTS L.L.P. 

1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 

Counsel for Petitioner Western Farmers Electric 
Cooperative 

Steven C. Kohl 
Gaetan Gerville-Reache 
WARNER NORCROSS & JUDD LLP 

2000 Town Center, Suite 2700 
Southfield, MI 4807 5-1318 
Tel: (248) 784-5000 
skohl@wnj.com 

Counsel for Petitioner Wolverine Power Supp!J 
Cooperative) Inc. 

Bill Schuette 
ATTORNEY GENERAL FOR THE PEOPLE 

OF MICHIGAN 

Aaron D. Lindstrom 
Michigan Solicitor General 
Counsel if Record 

P.O. Box 30212 
Lansing, MI 48909 
Tel: (515) 373-1124 
Fax: (517) 373-3042 
lindstroma@michigan.gov 

Counsel for Petitioner People if the State if 
Michigan 

Jim Hood 
ATTORNEY GENERAL OF THE STATE OF 

MISSISSIPPI 

Harold E. Pizzetta 
Assistant Attorney General 

Civil Litigation Division 
Office of the Attorney General 
Post Office Box 220 
Jackson,MS 39205 
Tel: (601) 359-3816 
Fax: (601) 359-2003 
hpizz@ago. s ta te.ms. us 

Counsel for PetitionerS tate if Mississippi 
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Christina F. Gomez 
Lawrence E. Volmert 
Garrison W. Kaufman 
Jill H. Van Noord 
HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8000 
Fax: (303) 295-8261 
cgomez@hollandhart.com 
lvolmert@hollandhart.com 
gwkaufman@hollandhart.com 
jhvannoord@hollandhart.com 

Patrick R. Day 
HOLLAND & HART LLP 
2515 Warren Avenue, Suite 450 
Cheyenne, WY 82001 
Tel: (307) 778-4200 
Fax: (307) 778-8175 
pday@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5800 
Fax: (801) 799-5700 
ecschilling@hollandhart.com 

Counsel for Petitioner Basin Electric Power 
Cooperative 

Donna J. Hodges 
Senior Counsel 

MISSISSIPPI DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
P.O. Box 2261 
Jackson,MS 39225-2261 
Tel: (601) 961-5369 
Fax: (601) 961-5349 
donna_hodges@deq.state.ms.us 

Counsel for Petitioner Mississippi Department if 
Environmental Quality 

Todd E. Palmer 
Valerie L. Green 
MICHAEL, BEST & FRIEDRICH LLP 
601 Pennsylvania Ave., N.W., Suite 700 
Washington, D.C. 20004-2601 
Tel: (202) 747-9560 
Fax: (202) 347-1819 
tepalmer@michaelbest.com 
vlgreen@michaelbest.com 

Counsel for Petitioner Mississippi Public Service 
Commission 

ED_0011318_00011167-00009 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power Compatry 

Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 

Chris Koster 
ATTORNEY GENERAL OF MISSOURI 

James R. Layton 
Solicitor General 
Counsel if Record 

P.O. Box 899 
207 W. High Street 
Jefferson City, MO 65102 
Tel: (573) 751-1800 
Fax: (573) 751-0774 
james.layton@ago.mo.gov 

Counsel for PetitionerS tate if Missouri 

Timothy C. Fox 
ATTORNEY GENERAL OF MONTANA 

Alan Joscelyn 
Chief Deputy Attorney General 

Dale Schowengerdt 
Solicitor General 
Counsel if Record 

215 North Sanders 
Helena, MT 59620-1401 
Tel: (406) 444-7008 
dales@mt.gov 

Counsel for PetitionerS tate if Montana 
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Terese T. Wyly 
Ben H. Stone 
BALCH & BINGHAM LLP 
1310 Twenty Fifth Avenue 
Gulfport, MS 39501-1931 
Tel: (228) 214-0413 
twyly@balch.com 
bstone@balch.com 

Counsel for Petitioner Mississippi Power 
Compatry 

Jeffrey A. Stone 
BEGGS & LANE, RLLP 
501 Commendencia Street 
Pensacola, FL 32502 
Tel: (850) 432-2451 
JAS@beggslane.com 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner Gu!f Power Compatry 

Douglas J. Peterson 
ATTORNEY GENERAL OF NEBRASKA 

Dave Bydlaek 
Chief Deputy Attorney General 

Justin D. Lavene 
Assistant Attorney General 
Counsel if Record 

2115 State Capitol 
Lincoln, NE 68509 
Tel: (402) 471-2834 
justin.lavene@nebraska.gov 

Counsel for Petitioner State if Nebraska 

Robert Lougy 
ACTING ATTORNEY GENERAL OF NEW 
JERSEY 

David C. Apy 
Assistant Attorney General 

John R. Renella 
Deputy Attorney General 
Counsel if Record 

Division of Law 
R.J. Hughes Justice Complex 
P.O. Box 093 
25 Market Street 
Trenton, NJ 08625-0093 
Tel: (609) 292-6945 
Fax: (609)341-5030 
john.renella@dol.lps. state.nj. us 

Counsel for Petitioner State ifNew}ers~y 
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James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner C02 Task Force if the 
Florida Electric Power Coordinating Group) Inc. 

John J. McMackin 
WILLIAMS & JENSEN 
701 8th Street, N.W., Suite 500 
Washington, D.C. 20001 
Tel: (202) 659-8201 
jjmcmackin@wms-jen.com 

Counsel for Petitioner Energy-Intensive 
Mamifacturers Working Group on Greenhouse 
Gas Regulation 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Kelly "McQueen 
ENTERGY SERVICES, INC. 
425 W. Capitol Avenue, 27th Floor 
Little Rock, AR 72201 
Tel: (501) 377-5760 
kmcque1 @entergy.com 

Counsel for Petitioner Entergy Corporation 

Wayne Stenehjem 
ATTORNEY GENERAL OF NORTH 
DAKOTA 

Margaret Olson 
Assistant Attorney General 

North Dakota Attorney General's Office 
600 E. Boulevard Avenue #125 
Bismarck, ND 58505 
Tel: (701) 328-3640 
maiolson@nd.gov 

PaulM. Seby 
Special Assistant Attorney General 
State of North Dakota 

GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Tel: (303) 572-6500 
Fax: (303) 572-6540 
sebyp@gtlaw.com 

Counsel for Petitioner State if North Dakota 

Michael De Wine 
ATTORNEY GENERAL OF OHIO 

Eric E. Murphy 
State Solicitor 
Counsel if Record 

30 E. Broad Street, 17th Floor 
Columbus, OH 43215 
Tel: (614) 466-8980 
eric.murphy@ohioattorneygeneral.gov 

Counsel for Petitioner State if Ohio 
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Paul J. Zidlicky 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
pzidlicky@sidley.com 

Counsel for Petitioners GenOn Mid-Atlantic) 
ILC; Indian River Power ILC; Louisiana 
Generating ILC; Midwest Generation) LLC; 
NRG Chalk Point ILC; NRG Power 
Midwest LP; NRG Rema ILC; NRG Texas 
Power ILC; NRG Wholesale Generation LP; 
and Vienna Power ILC 

David M. Flannery 
Kathy G. Beckett 
Edward L. Kropp 
STEPTOE &JOHNSON, PLLC 
707 Virginia Street East 
Charleston, WV 25326 
Tel: (304) 353-8000 
dave.flannery@steptoe-johnson.com 
kathy. beckett@steptoe-johnson. com 
skipp.kropp@steptoe-johnson.com 

Stephen L. Miller 
STEPTOE &JOHNSON, PLLC 
700 N. Hurstbourne Parkway, Suite 115 
Louisville, KY 40222 
Tel: (502) 423-2000 
steve.miller@s teptoe- johnson. com 

Counsel for Petitioner Indiana Utility Group 

E. Scott Pruitt 
ATTORNEY GENERAL OF OKLAHOMA 

Patrick R. Wyrick 
Solicitor General of Oklahoma 

313 N.E. 21st Street 
Oklahoma City, OK 73105 
Tel: ( 405) 521-4396 
Fax: ( 405) 522-0669 
fc. docket@oag. state. ok. us 
scott. pruitt@oag.ok.gov 

David B. Rivkin,Jr. 
Counsel if Record 

Mark W. DeLaquil 
Andrew M. Grossman 
BAKER & HosTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Tel: (202) 861-1731 
Fax: (202) 861-1783 
drivkin@bakerlaw.com 

Counsel for Petitioners State if Oklahoma and 
Oklahoma Department if Environmental 
Quality 
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F. William Brownell 
Eric J. Murdock 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
emurdock@hunton.com 

Nash E. Long III 
HUNTON & WILLIAMS LLP 
Bank of America Plaza, Suite 3500 
101 South Tryon Street 
Charlotte, N C 28280 
Tel: (704) 378-4700 
nlong@hunton.com 

Counsel for Petitioner LG&R and 
KU Energy ILC 

Alan Wilson 
ATTORNEY GENERAL OF SOUTH 
CAROLINA 

Robert D. Cook 
Solicitor General 

James Emory Smith, Jr. 
Deputy Solicitor General 
Counsel if Record 

P.O. Box 11549 
Columbia, SC 29211 
Tel: (803) 734-3680 
Fax: (803) 734-3677 
esmith@scag.gov 

Counsel for Petitioner State if South Carolina 

Marty J. Jackley 
ATTORNEY GENER_AL OF SOUTH 
DAKOTA 

Steven R. Blair 
Assistant Attorney General 
Counsel if Record 

1302 E. Highway 14, Suite 1 
Pierre, SD 57501 
Tel: (605) 773-3215 
steven.blair@state.sd.us 

Counsel for Petitioner State if South Dakota 
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P. Stephen Gidiere III 
Thomas L. Casey III 
Julia B. Barber 
BALCH & BINGHAM LLP 
1901 6th Ave. N., Suite 1500 
Birmingham, AL 35203 
Tel: (205) 251-8100 
sgidiere@balch.com 

Stephanie Z. Moore 
Vice President and General Counsel 
LUMINANT GENERATION COMPANY LLC 
1601 Bryan Street, 22nd Floor 
Dallas, TX 75201 

Daniel]. Kelly 
Vice President and Associate General 

Counsel 
ENERGY FUTURE HOLDINGS CORP. 
1601 Bryan Street, 43rd Floor 
Dallas, TX 75201 

Counsel for Petitioners Luminant Generation 
Compatry ILC; Oak Grove Management 
Compatry ILC; Big Brown Power Compatry 
ILC; Sandow Power Compatry ILC; Big 
Brown Lignite Compatry ILC; Luminant 
Mining Compatry ILC; and Luminant Big 
Brown Mining Compatry ILC 

Sean Reyes 
ATTORNEY GENERAL OF UTAH 

Tyler R. Green 
Solicitor General 
Counsel if Record 

Parker Douglas 
Federal Solicitor 

Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, UT 84114-2320 
pdouglas@utah.gov 

Counsel for Petitioner State if Utah 

Brad D. Schimel 
ATTORNEY GENERAL OF WISCONSIN 

Misha Tseytlin 
Solicitor General 
Counsel if Record 

Andrew Cook 
Deputy Attorney General 

Delanie M. Breuer 
Assistant Deputy Attorney General 

Wisconsin Department of Justice 
17 West Main Street 
Madison, WI 53707 
Tel: (608) 267-9323 
tseytlinm@doj.state.wi.us 

Counsel for Petitioner State ifi%7isconsin 
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Ronald J. Ten pas 
MORGAN, LEWIS & BOCKIUS LLP 

1111 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 739-3000 
rtenpas@morganlewis.com 

Counsel for Petitioner Minnesota Power (an 
operating division if ALLE1E) Inc.) 

Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Montana-Dakota Utilities 
Co.) a Division ifMDU Resources Group) Inc. 

Peter K. Michael 
ATTORNEY GENERAL OF WYOMING 

James Kaste 
Deputy Attorney General 
Counsel if Record 

Michael]. McGrady 
Erik Petersen 

Senior Assistant Attorneys General 
Elizabeth Morrisseau 

Assistant Attorney General 
2320 Capitol Avenue 
Cheyenne, ~ 82002 
Tel: (307) 777-6946 
Fax: (307) 777-3542 
james.kaste@wyo.gov 

Counsel for Petitioner State ifW)oming 

SamM. Hayes 
General Counsel 
Counsel if Record 

Craig Bromby 
Deputy General Counsel 

Andrew Norton 
Deputy General Counsel 

NORTH CAROLINA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

1601 Mail Service Center 
Raleigh, NC 27699-1601 
Tel: (919) 707-8616 
sam.hayes@ncdenr.gov 

Counsel for Petitioner North Carolina 
Department if Environmental Quality 
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William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 

1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner NorthWestern 
Corporation d/b/a NorthWestern Enew 

Joshua R. More 
Jane E. Montgomery 
Amy Antoniolli 
SCHIFF HARDIN LLP 

233 South Wacker Drive 
Suite 6600 
Chicago, IL 60606 
Tel: (312) 258-5500 
jmore@schiffuardin.com 
jmontgomery@schiffuardin.com 
aantoniolli@schiffuardin.com 

Counsel for Petitioner Prairie State Generating 
Company) LLC 

Dennis Lane 
STINSON LEONARD STREET LLP 

1775 Pennsylvania Ave., N.W., Suite 800 
Washington, D. C. 20006 
Tel: (202) 785-9100 
Fax: (202) 785-9163 
dennis.lane@stinson.com 

Parthenia B. Evans 
STINSON LEONARD STREET LLP 

1201 Walnut Street, Suite 2900 
Kansas City, MO 64106 
Tel: (816) 842-8600 
Fax: (816) 691-3495 
parthy.evans@stinson.com 

Counsel for Petitioner Kansas City Board if 
Public Utilities- Unijied Goz;ernment if 
wyandotte County/ Kansas City) Kansas 
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Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Tri-State Generation and 
Transmission Association) Inc. 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner Westar Energy) Inc. 
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Peter D. Keisler 
Roger R. Martella,Jr. 
C. Frederick Beckner III 
Ryan C. Morris 
Paul]. Ray 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8027 
pkeisler@sidley.com 

Counsel for Petitioners American Chemistry 
Council,· American Coke and Coal Chemicals 
Institute; American Foundry Society; American 
Forest & Paper Association; American Iron & 
Steel Institute; American Wood Council,· Brick 
Industry Association; Electriciry Consumers 
ReJource Council,· Lignite Rner;gy Council,
National Lime Association; National Oilseed 
Processors Association; and Portland Cement 
Association 

Jeffrey R. Holmstead 
Sandra Y. Snyder 
BRACEWELL LLP 
2001 M Street, N.W., Suite 900 
Washington, D.C. 20036 
Tel: (202) 828-5852 
Fax: (202) 857-4812 
jeff.holmstead@bracewelllaw.com 

Counsel for Petitioner American Coalition for 
Clean Coal Electricity 
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Geoffrey K. Barnes 
J. Van Carson 
Wendlene M. Lavey 
John D. Lazzaretti 
Robert D. Cheren 
SQUIRE PATTON BOGGS (US) LLP 

4900 Key Tower 
127 Public Square 
Cleveland, 0 H 44114 
Tel: (216) 479-8646 
geoffrey. barnes@squirepb.com 

Counsel for Petitioner Murrqy Energy 
Corporation 

Andrew C. Emrich 
HOLLAND & HART LLP 

6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80111 
Tel: (303) 290-1621 
Fax: (866) 711-8046 
acemrich@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 

222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5753 
Fax: (202) 747-6574 
ecschilling@hollandhart.com 

Counsel for Petitioners Newmont Nevada 
Energy Investment, ILC and Newmont USA 
Limited 
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Charles T. W ehland 
Counsel if Record 

Brian]. Murray 
JONES DAY 
77 West Wacker Drive, Suite 3500 
Chicago, IL 60601-1692 
Tel: (312) 782-3939 
Fax: (312) 782-8585 
ctwehland@jonesday.com 
bjmurray@jonesday.com 

Counsel for Petitioners The North American 
Coal Corporation; The Coteau Properties 
Compatry; Cqyote Creek Mining Compatry) 
ILC; The Fa/kirk Mining Compatry; 
Mississippi Lignite Mining Compatry; North 
American Coal Rqyalty Compatry; NOVAK 
Rnergy Semices; T J "C;· Otter Creek Mining 
Compatry) LLC; and The Sabine Mining 
Compatry 

Robert G. McLusky 
JACKSON KELLY, PLLC 
1600 Laidley Tower 
P.O. Box 553 
Charleston, WV 25322 
Tel: (304) 340-1000 
rmclusky@jacksonkelly.com 

Counsel for Petitioner W'est Virginia Coal 
Association 
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Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko 7 @gmail.com 

Counsel for Petitioner International Brotherhood 
if Boilermakers) Iron Ship Builders) 
Blacksmiths) Fm;gers & Helpers 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko 7 @gmail.com 

Counsel for Petitioner International Brotherhood 
if Electrical Workers) AFL-CIO 

ED_0011318_00011167-00022 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Grant F. Crandall 
General Counsel 
UNITED MINE WORKERS OF AMERICA 

18354 Quantico Gateway Drive 
Triangle, VA 22172 
Tel: (703) 291-2429 
gcrandall@umwa.org 

Arthur Traynor, III 
Staff Counsel 
UNITED MINE WORKERS OF AMERICA 

18354 Quantico Gateway Drive 
Triangle, VA 22172 
Tel: (703) 291-2457 
atraynor@umwa.org 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRJSKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
emtrisko 7 @gmail.com 

Counsel for Petitioner United Mine Workers if 
America 

Steven P. Lehotsky 
Sheldon B. Gilbert 
U.S. CHAMBER LITIGATION CENTER, INC. 

1615 H Street, N.W. 
Washington, D. C. 20062 
Tel: (202) 463-5337 
slehotsky@uschamber.com 

Counsel for Petitioner Chamber if Commerce if 
the United S fates if America 
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Linda E. Kelly 
Quentin Riegel 
Leland P. Frost 
MANUFACTURERS' CENTER FOR LEGAL 

ACTION 

733 1Oth Street, N.W., Suite 700 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

In its response brief, EPA ties itself in knots, torn between touting the Rule's 

significance and downplaying the extraordinary nature of what it seeks to do. On one 

hand, EPA describes the Rule as "a significant step forward in addressing the Nation's 

most urgent environmental threat," necessary for "critically important reductions in 

carbon dioxide emissions" from fossil fuel-fired power plants. EPA Br. 1, 25. On the 

other hand, EPA claims the Rule is not "transform[ative]," because "industry trends" 

will result in "significant reductions in coal-fired generation ... even in the Rule's 

absence." Id at 26, 39-40. 

The fact is that, through the Rule, EPA does seek fundamentally to 

"'transformO ... the domestic energy industry."' Core Br. 23 (quoting White House 

Fact Sheet,JA5711). The Rule is premised on the unprecedented assertion that EPA 

has the legal authority under section 111 (d) to require emission reductions based on 

shutting down existing fossil fuel-fired power plants and building new, EPA-favored 

plants to replace them. Moreover, the Rule's "emission performance rates" cannot be 

met even if every existing regulated source installs what EPA has found to be the 

"best" state-of-the-art controls for new sources. Rather, a State can comply only by 

adopting a plan based on building new renewable facilities and shuttering existing 

fossil-fueled sources. 

EPA's novel contention that it may require emission reductions premised on 

altering the nation's mix of electric generation-resulting in a Rule with sweeping 
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implications-cannot stand because EPA has not shown clear congressional 

authorization. Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2444 (2014) 

("UARG"); Am. Bar AssJn v. FTC, 430 F.3d 457, 471 (D.C. Cir. 2005) ("ABA"). In its 

17 4-page brief, EPA does not even cite ABA, and devotes just two pages to UARG, 

failing to acknowledge the Supreme Court's unequivocal statement that the Court 

"expect[s] Congress to speak clearly if it wishes to assign to an agency decisions of 

vast 'economic and political significance."' 134 S. Ct. at 2444 (quoting FDA v. Brown 

& Williamson Tobacco Corp., 529 U.S. 120, 160 (2000)). Yet EPA cannot deny that 

altering how electricity is produced in this country is a decision of vast economic and 

political significance, and the notion that section 111 "clearly" confers that 

monumental power on EPA strains credulity. 

In fact, section 111 plainly forecloses EPA's unprecedented assertion of 

authority over the electric grid. EPA seeks to deflect attention from the critical 

statutory provisions, dismissing them as "textual snippets." EPA Br. 60. Rather than 

confront the controlling statutory language, EPA instead attempts to justify its 

approach by claiming what it calls "generation-shifting" is a practice some utilities 

have engaged in, citing a smattering of State and corporate initiatives and other Clean 

Air Act ("Act" or "CAA") programs. But "EPA is a federal agency-a creature of 

statute. It has ... only those authorities conferred upon it by Congress," Michigan v. 

EPA, 268 F.3d 1075, 1081 (D.C. Cir. 2001), and what some States and companies 

have chosen to do voluntarily has no bearing on what Congress authorized EPA to 

2 
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require under section 111. Similarly, EPA blithely ignores the key statutory differences 

in other CAA programs that allow trading and that evidence Congress's intent to set 

them apart. 

EPA's principal textual response is that alleged "ambiguity" in the phrase "best 

system of emission reduction" gives it authority to treat the entire electric grid as a 

"'complex machine"' to which it can apply a single grid-wide "system" to reduce 

overall emissions. EPA Br. 29 (quoting 80 Fed. Reg. 64,662,64,725 (Oct. 23, 2015), 

JA206), 60-61. EPA's assertion bears no relationship to the statute. The statute 

requires that any emission limitation be "achievable" by an individual regulated source 

"through the application of'' a best system of emission reduction. CAA § 111 (a) (1). 

But no individual regulated source can achieve the Rule's emission performance rates, 

and EPA's grid-wide system of emission reduction is not a control system that atry 

individual source can use to reduce emissions. EPA's justification that sources' 

"owners and operators" can meet the standard, even though "sources" cannot 

themselves do so, improperly conflates distinct statutory terms, resulting in a vast 

expansion of regulatory authority that Congress never authorized. 

The Rule also regulates emissions from sources already regulated under section 

112, even though the Section 112 Exclusion flatly forbids such double-regulation. 

EPA again tries to manufacture ambiguity, but as its previous admissions regarding 

the Exclusion's literal meaning demonstrate, section 111 's text is entirely clear. 

3 
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Contrary to EPA's claims, the Rule also usurps State authority under section 

111 (d) by mandating a specific level of emission reductions. Both section 111 and 

EPA's own implementing regulations confer on States the authority to establish 

performance standards for existing sources and allow States to adopt standards less 

stringent than EPA's guidelines. Furthermore, EPA's Rule denies to States their 

statutory right to set less stringent performance standards based on individual sources' 

"remaining useful lives" and other factors, and neither trading nor programs relaxing 

some sources' rates at the expense of others solves that problem. 

Finally, the Rule violates the Tenth Amendment by commandeering and 

coercing state officials. EPA claims the Rule is simply an instance of "cooperative 

federalism," Br. 98-101, but the Rule forces States to carry out federal policy whether 

under a state or federal plan. The "choice" EPA purports to give the States between 

exercising authority to reconstitute their generation mix or facing blackouts is no 

choice at all. 

At the end of the day, EPA urges this Court to uphold the Rule because it 

addresses what EPA views as "the Nation's most important and urgent environmental 

challenge." EPA Br. 1. But this case is not about the wisdom of any particular policy; 

it is about whether EPA acted within its delegated authority, as all federal agencies 

must do. Because it has not, the Rule must be vacated. 

4 
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ARGUMENT 

I. EPA's Assertion of Authority Is Unlawful Because It Lacks Clear 
Congressional Authorization. 

A. EPA Cannot Identify Clear Congressional Authorization for the 
Novel and Vast Authority Claimed in the Rule. 

The Rule is foreclosed not only by the plain language of section 111 (d), see Core 

Br. 29-31, 41-48, but also by the lack of the clear statement from Congress required 

under UARG, Brown & Williamson, and King v. Bunvell, 135 S. Ct. 2480 (2015), for 

transformative rules, see Core Br. 32-36. 

EPA's primary response (Br. 41-42) is to dismiss those cases as limited to their 

facts, to deny the existence of a clear-statement rule for expansive assertions of agency 

authority "to regulate 'a significant portion of the American economy,"' UARG, 134 

S. Ct. at 2444 (quoting Brown & Williamson, 529 U.S. at 159), and to claim deference 

under Chevron. But those arguments are precluded by binding precedent, which 

establishes that, in extraordinary cases like this one, agencies must point to clear 

statutory authorization, not merely allege vague text. The Supreme Court has 

instructed that it "expect[s] Congress to speak clearly if it wishes to assign to an 

agency decisions of vast 'economic and political significance."' Id. (quoting Brou;n & 

Williamson, 529 U.S. at 160). 

EPA tries to distinguish UARG, King, and Brown & Williamson by downplaying 

the Rule's practical significance, claiming it merely builds on existing industry trends. 

EPA Br. 18-19, 38-40, 42-43. But rules that "followO existing industry trends," id. at 

5 
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18, are not usually announced by the President in an East Room ceremony. EPA's 

claim is belied by the many statements from senior EPA and Administration officials 

that the Rule will "'aggressive[ly] transformO"' the power sector, bringing about a 

"'decarboniz[ation]"' of electric generation in favor of a new "'clean energy"' 

economy. Core Br. 2-3; see also EPA Br. 1. EPA cannot now claim the Rule is oflittle 

moment. 

In truth, the Rule will have sweeping practical significance, far beyond anything 

the agency has ever sought to achieve under the narrow and rarely used section 

111(d). See infra Section II.A.3. The Rule is based on "generation-shifting"-the 

agency's euphemism for permanently "replac[ing] ... higher emitting generation with 

lower- or zero-emitting generation"-from fossil-fueled generation to generation 

from other types of facilities, many of which (like renewables) are not even regulated 

sources. 80 Fed. Reg. at 64,728,JA209. In EPA's own words, the Rule's "emission 

performance rates" for sources are "dfective emission rates"-that is, mere "regulatory 

constructs" intended to be attainable only with "generation-shifting pollution

reduction measures," rather than measures at an actual plant. EPA Br. 38. The Rule is 

thus specifically designed to force significant reductions in coal-fired generating 

capacity. And, by EPA's own admission, the Rule will succeed in doing so. Id. at 39; 

80 Fed. Reg. at 64,728,JA209 ("[M]ost of the C02 controls need to come in the form 

6 

ED_0011318_00011167-00042 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

of those other measures ... that involve, in one form or another, replacement of 

higher emitting generation with lower- or zero-emitting generation."). 1 

The Rule also works an "enormous and transformative expansion" of EPA's 

legal authority. UARG, 134 S. Ct. at 2444. EPA claims the power to require States to 

enforce emission reductions that are premised on changing the nation's mix of 

electricity generation-a power that would permit EPA to effectively ban the sources 

of generation it disfavors. See) e.g., 80 Fed. Reg. at 64,709 (claiming authority to 

"substitute" one type of generation for another), JA190. That is precisely the sort of 

"unheralded power to regulate 'a significant portion of the American economy"' that 

requires clear congressional authorization. UARG, 134 S. Ct. at 2444 (quoting Brown 

& Williamson, 529 U.S. at 159). And it is what distinguishes this Rule from the other 

environmental rules to which EPA refers. Compare EPA Br. 42-44, with Section II.A.3 

infra. 

1 Unlike EPA (Br. 38-40), the U.S. Energy Information Administration 
("EIA"), which was created by Congress to monitor the energy industry, does not see 

. ·c. " ;)"' 1 . . ;) . ;) h ;)' ';) .. a s1gru1_1cant trcnu 1n coa_l un1t retirements anu assoc1atcu caruon u10X1uC cm1ss1on 
reductions without the Rule. See EIA, Annual Energy Outlook 2015, Data Table: 
Electricity Generating Capacity: Electric Power Sector: Power Only: Total (Apr. 
2015), http:/ /www.eia.gov /forecasts/ aeo (showing small reductions of coal capacity 
from 2016 forward),JA5341. EPA tries to manufacture such a trend by manipulating 
its "base case," assuming, contra to EIA, nearly 20 percent of coal capacity will 
disappear this year even without the Rule. Compare EPA Regulatory Impact Analysis 
Base Case for the final Clean Power Plan (without the Rule), https:/ /www. 
epa.gov / airmarkets/ power-sector-modeling, spreadsheet estimate of 2016 coal 
capacity of214 gigawatts,JA6280, with EIA's estimate of261 gigawatts,JA5341. EPA 
did not support its forecast with evidence of announced retirements. Without these 
phantom retirements, EPA's "trends" evaporate. Core Br. 22. 
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While EPA labels this concern "hyperbolic," Br. 38, the agency can point to 

nothing in its textual analysis that would prohibit it from banning disfavored types of 

generation. If EPA were to maintain that a complete shift to renewable generation 

were "achievable," its asserted authority would enable it to completely 

"decarboniz[e]" the power sector by setting performance rates of zero. Nor has EPA 

shown that its rationale for an expansive interpretation of section 111 (d) for electric 

generators would not apply to other industries. See Core Br. 33-34. 

Finally, EPA turns to American Electric Power Co. v. Connecticut, 564 U.S. 410 

(2011) ("AEP"), claiming that the case "confirms" Congress clearly authorized 

"generation-shifting measures" and that EPA has expertise in energy matters. EPA 

Br. 44, 52-53. 2 AEP does not bear the weight EPA places on it. While AEP referred 

to EPA's authority to regulate carbon dioxide under section 111(d)-assuming EPA 

did not trigger one of that section's exclusions, see 564 U.S. at 424 n.7-the Court did 

not determine how EPA may regulate. In fact, the Court warned that EPA did not 

have "'a roving license to ignore the statutory text"' and must "'exercise discretion 

within defined statutory limits."' Id. at 427 (quoting Massachusetts v. EPA, 549 U.S. 497, 

533 (2007)). Furthermore, the Supreme Court nowhere suggested that EPA had 

expertise beyond its past focus on source-specific emission controls or could make 

2 To the extent EPA is asserting (Br. 44) that the statute itself "clear~y]" 
authorizes generation-shifting, that assertion is refuted not only by the plain text but 
by the agency's consistent practice over 40 years. See infra Section II.A.3. 
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judgments on numerous aspects of the American power system. Indeed, EPA has 

conceded elsewhere that it is not expert in those matters. See Core Br. 35-36. 

B. EPA Seeks To Invade a Traditional State Regulatory Domain 
Without a Clear Statement from Congress. 

EPA must also point to a clear statement because the Rule regulates intrastate 

generation-"one of the most important of the functions traditionally associated with 

the police power of the States." Ark. Elec. Coop. Corp. v. Ark. Pub. Serv. CommJn, 461 

U.S. 375, 377 (1983); Core Br. 36-41. In response, EPA fails to cite, let alone 

distinguish, Bond v. United States, 134 S. Ct. 2077, 2089 (2014), Raygor v. Regents if 

University ofMinnesota, 534 U.S. 533, 544 (2002), Gregory v. Ashcroft, 501 U.S. 452, 460-

61 (1991), or ABA, 430 F.3d at 471-72. These precedents require a clear statement of 

authority where an agency seeks to regulate a matter "traditionally [within] the 

province of the states," regardless of whether the agency is directly regulating States 

and their officials. ABA, 430 F.3d at 471. 

EPA claims (Br. 55-59) that this principle does not apply because it has not 

engaged in "direct regulation of energy markets." ~i\~ccording to EP~A~~, the Rule is a 

garden -variety exercise of Clean Air Act authority, no more intrusive as to state 

authority than any other EPA regulation in the power sector. EPA's claim is 

unconvmcmg. 

First, while any air quality regulation might raise a particular unit's costs and 

therefore "indirectly" affect how it is dispatched into the grid, id. at 55-56, the Rule 
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goes much further and aims directly at the mix of generation in each State, Core Br. 

14, 20, 22. EPA's "emission performance rates" are premised on "generation-shifting" 

and intended to shift generation. And they are set at a level where the only way to meet 

them is for plant owners and operators actually to move generation from existing 

fossil fuel-fired plants to new renewable plants, producing exactly what EPA's own 

modeling predicts. See Core Br. 22. But the Supreme Court has long recognized (in 

another case not cited by EPA) that determining the mix of electric generation in a 

State is within the State's traditional authority. See Pac. Gas & Elec. Co. v. State Energy 

Res. Conservation & Dev. CommJn, 461 U.S. 190,205 (1983) (The "[n]eed for new power 

facilities ... ha[s] been characteristically governed by the States.").3 

Second, the Rule "reach[es] into" the States' traditional sphere of regulating 

utility resource planning by necessitating legislative or regulatory activity that States 

would not otherwise undertake. ABA, 430 F.3d at 471. The new renewable generation 

the Rule demands will not simply appear; States must adopt programs and accelerate 

the planning, siting, permitting, and constructing of new plants and associated 

transmission infrastructure to ensure this happens. See Core Br. 78-83. State utility 

commissions must also address stranded investments in prematurely retired coal 

3 Because forcing States to reorder their resource portfolios is the direct and 
intended consequence of the Rule, cases like FERC v. Electric Power Suppfy AssJn, 136 S. 
Ct. 760, 784 (2016), and Connecticut Department if Public Utility Control v. FERC, 569 
F.3d 477, 479-83 (D.C. Cir. 2009), provide no support for EPA's position. See EPA 
Br. 56. 
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plants. See Former State Pub. Util. Comm'rs Amici Br. in Supp. ofPet'rs (Feb. 23, 

2016), ECF 1600328 (explaining Rule's impact on state electricity regulation). And, as 

EPA itself recognizes, the Rule depends on States exercising their "responsibility to 

maintain a reliable electric system" in the face of the widespread retirements the Rule 

will cause. 80 Fed. Reg. at 64,678,JA159. 

EPA asserts that the Rule provides "flexibility" and that States need not 

"engage in any particular legislative or regulatory activities to implement the Rule." 

EPA Br. 17, 58. But while States may have some choices at the margin, most of the 

Rule's required emission reductions are based on "generation-shifting," see 80 Fed. 

Reg. at 64,728,JA209, and EPA never claims that States could feasibly account for all 

or even most of these reductions by any other means. To the contrary, EPA 

acknowledges "the Best System ... includes ... strategies to increase utilization of 

cleaner forms of power generation." EPA Br. 4. Further, much of the Rule's claimed 

"flexibility" consists of the States' authority to implement programs that reduce 

demand for electricity or increase demand for renewable generation. See 80 Fed. Reg. 

at 64,835-36,JA316-17. EPA cannot justify the Rule's interference with state 

regulation of energy production on the grounds that States may choose to alter their 

energy production in other ways to meet EPA's demands. 4 

4 EPA's assertion that the "logical extension" of Petitioners' argument will 
"preclude EPA from implementing atry Section 111(d) guidelines," Br. 56, is wrong. 
The clear-statement rule will prohibit only those EPA regulations that are 
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II. Section 111 Unambiguously Forecloses EPA's "Generation-Shifting" 
Best System of Emission Reduction. 

EPA's Rule adopts a best system of emission reduction that cannot be 

implemented by any individual "stationary source" but instead requires sources to 

"shift generation" to other facilities, including many that are not regulated under 

section 111. Petitioners showed (Core Br. 43-48) that the language, history, and 

structure of section 111-including the statutory terms that authorize regulation, 

which EPA dismisses as "textual snippets," EPA Br. 60-foreclose EPA's assertion 

of the previously unheralded authority at the heart of the Rule. 

A. Section 111 Does Not Authorize EPA To Base Emission 
Reductions on Measures that Cannot Be "Appl[ied] ... to" 
Individual Regulated "Stationary Sources." 

EPA's reliance on "generation-shifting" is unambiguously precluded by the 

statutory mandate that any section 111 (d) standard-and therefore any "system" EPA 

designates-must be "appl[icable] ... to" individual sources within the source 

category and must yield emission limitations that are "achievable" by those sources 

individually. CAA § 111(a)(1), (2), (d)(1); Core Br. 41-42. "Generation-shifting" does 

not apply "to" any individual source or produce emission limitations that a source can 

"achiev[e]." Instead, it requires some plant owners and operators to close their units, 

and others, as a condition of continued operation, to purchase credits or directly 

invest in new renewable generation. Indeed, the "system" EPA adopted is specifically 

trans formative in nature or effect, or that invade a traditional state domain, such as 
intrastate energy generation, without clear congressional authorization. 
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designed not to "appl[y] ... to" individual sources, but rather "'the source category as a 

whole,"' Core Br. 43, 47 (quoting 80 Fed. Reg. at 64,727,JA208), and indeed to the 

entire grid. EPA's attempts to evade these textual limitations are unavailing. 

1. EPA cannot dissociate its best system of emission reduction 
from the standards of performance that will be based on that 
system. 

EPA's central textual response attempts to separate the best-system-of-

emission-reduction determination from the performance standards that must be set 

for, and be applicable to, stationary sources. EPA contends that "the fact that states 

set standards 'for' or 'applicable to' any existing source does not itself place any limits 

on the scope of measures that can be considered as part of the Best System" of 

emission reduction. EPA Br. 61. 

The plain language of section 111 and the Rule's own findings refute this 

contention. Foremost, EPA's reading ignores that the term "best system of emission 

reduction" is part of the definition of "standard of performance." CAA § 111 (a)(1). A 

"standard of performance" is an "emission limitation" "for" and "appli[cable] ... to 

aD particular source," id. § 111(a)(1), (d)(1), that must be "achievable through the 

application if the best system of emission reduction," id. § 111 (a)(1) (emphasis added). 

In other words, a particular source must be able to achieve the emission limitation 

through application of EPA's best system of emission reduction. See Record Br. 18, 

50. 
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That limitation is critical: without it, EPA's authority would be virtually 

unbounded. Under EPA's reading, nearly atrything could qualify as part of the best 

system of emission reduction. See 80 Fed. Reg. at 64,720 (defining "system of 

emission reduction" as "a set of measures that work together to reduce emissions"), 

JA201. For instance, EPA could decide the "system" includes using only fossil fuels 

transported on low-emitting trains or ships. 5 

The Rule itself recognized this "important limitation," conceding that the best 

system of emission reduction may include only "measures that can be implemented-

'appl[ied]'-by the sources themselves." I d. EPA's new justification thus is foreclosed 

under SEC v. Chenery Corp., 318 U.S. 80,88 (1943). Indeed, EPA even recognizes 

elsewhere in its brief that the Rule rejected the rationale EPA now advances. Br. 28 

(acknowledging the Rule found that "the 'system' must encompass actions the sources 

themselves can implement"). 

EPA understandably seeks to avoid this limitation, and the concession in the 

Rule, because it dooms the Rule. No individual source can achieve the Rule's 

5 EPA claims elsewhere in the brief (Br. 28) that there are "significant 
constraints" to its best system of emission reduction, citing 80 Fed. Reg. at 64,776, 
JA257, because the system "must assure emission reductions from the affected 
sources." EPA's reading of this requirement renders it entirely ineffectual. EPA views 
the requirement as satisfied if a regulated source's owners or operators can contract 
with a non-source to "lower [its] effective emission rate," even if no actual emission 
reduction occurs at the regulated plant. EPA Br. 16-17, 161. That is legally incorrect, 
see infra pp. 15-19, 23-26, and really no constraint at all, as the enterprises with which a 
source could contract are essentially boundless. 
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performance rates through application of the agency's grid-wide best system of 

emission reduction. That is why EPA's brief argues that the Rule's emission 

performance rates need only be achievable based on applying a system of emission 

reduction to the entire electric grid, including new renewable facilities that are outside 

the scope of section 111 (and do not yet exist). Id. at 29-30, 36-37, 122-40. Those 

performance rates are a mere accounting construct that no existing facility can actually 

"achieve." Id. at 15. They can be met only virtually-by acquiring "credits" from 

lower- or zero-emitting plants to offset the affected unit's actual emissions. 40 C.P.R. 

§ 60.5790(c)(1); Core Br. 46; EPA Br. 38 ("The guidelines are purposefully set in the 

form of dfective emission rates," which are "regulatory constructs intended to reflect 

adjustments to actual emission rates."). The Rule thus demands that two or more 

facilities together achieve the required rate, in effect treating distant and unrelated 

facilities as a single "stationary source." Core Br. 46. 

2. EPA improperly redefines the statutory term "source." 

Having found in the Rule that a best system of emission reduction must be 

"implementable" by individual sources, 80 Fed. Reg. at 64,735, 64,762,JA216,JA243, 

EPA nevertheless now maintains that the Rule can be reconciled with the statute. 

EPA's reconciliation, however, impermissibly contorts the term "source" in two 

different ways. 

a. At page 61 of its brief, EPA finally turns to the principal legal rationale it 

presented in the Rule-that its authority concerning "standards of performance" for 
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"existing source[s]" empowers it to force a source's owner or operator to build or 

subsidize new "low-emission" facilities. As EPA argues, "the guidelines are achievable 

by sources through generation-shifting" because "the owner or operator of a source 

... will implement generation-shifting measures." EPA Br. 62; see also 80 Fed. Reg. at 

64,766 ("[best system of emission reduction] must consist of measures that can be 

undertaken by an affected source-that is, its owner or operator"), JA247. 

This argument improperly conflates the term "source" with the term "owner or 

operator." Core Br. 43-45. EPA asserts (Br. 28) that "power plants reduce emissions 

by replacing higher-emitting generation with lower-emitting generation." But "power 

plants" cannot engage in "generation-shifting." Core Br. 45. Any "generation

shifting" that may occur on the grid is accomplished by utility owners and operators, 

not by changes to the plants and their operations. 

This conflation of the term "source" and the term "owner or operator" is 

neither "unremarkable," id. at 62, nor semantic. It is the conceptual linchpin of the 

Rule, 80 Fed. Reg. at 64,762,JA243; see also) e.g., id. at 64,766-67, 64,772,JA247-48, 

JA253, and an unprecedented reimagining of section 111 that transforms a program 

that for nearly a half-century has been limited to setting emission limitations "for" and 

"achievable" by "sources" into a program that now sets emission limitations based on 

systems "for" plants' owners and operators, that are unachievable by individual 

"sources," and that demand a reordering of the national electric utility system, Core 

Br. 45. As this Court held just weeks ago, "[t]o suddenly extend" a statute well beyond 
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its previous limits "would end-run the statute's careful line-drawing and thwart the 

structure and targeted purpose of the statute." Dist. of Columbia v. DepJt of Labor, No. 

14-5132,2016 WL 1319453, at *6 (D.C. Cir. Apr. 5, 2016) ("DistrictofColumbia"). 

EPA has no textual response to Petitioners' demonstration that conflating 

"sources" with the "owners or operators" of sources violates the plain statutory text 

and congressional intent. Core Br. 43-45. EPA nods (Br. 61-62) to section 111(e), but 

that subsection supports Petitioners' point that if Congress had intended to include a 

source's owner or operator within the term "source," it would not have separately 

specified the obligations of the "owner or operator," nor separately defined those 

terms. Core Br. 44. 

Bereft of textual support, EPA offers a handful of unconvincing arguments. 

First, it asserts (Br. 62) that the Rule does not actually conflate sources with owners or 

operators because it does not "direct states to set a single standard for the C02 

emissions from all of a particular compatry Js power operations." EPA's assertion 

supports Petitioners' argument: while EPA agrees that the Rule would be unlawful if a 

single standard were applied to all of a particular company's power operations, the 

Rule does something even worse by basing the limitation on a system of cumulative 

reductions for the entire grid and making the limitation itself one that is "achievable" 

only collective!J by multiple sources and other facilities on the grid. Compare Core Br. 15, 

18-19,47, with EPA Br. 15-16. 
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Second, EPA claims (Br. 45) that "generation-shifting ... incorporate[s] changes 

in 'production processes' or 'operations' of an individual plant," but the agency's own 

explanation undermines this. EPA contends that the owner or operator of an 

individual regulated source can undertake "generation-shifting" precisely because, if 

the source alters its production to comply with the Rule, "other sources must decrease 

or increase commensurately ... to balance supply with demand." Id. at 45-46. Thus, it 

is undisputed that a source must have the aid of "other sources" (including many not 

subject to EPA regulation) to accomplish the "generation-shifting" the Rule requires. 

Third, EPA claims (Br. 62) that the Rule makes the individual source "the entity 

subject to the emission limit," but that is just semantics. The emission limit is a 

mathematical "constructO," EPA Br. 38, derived from actions that an owner or 

operator must undertake to subsidize generation at other locations. 

Fourth, EPA contends (Br. 63) that the Rule's requirements for source owners 

and operators are similar to those required under other CAA programs, asserting that 

"sources routinely rely on emissions-trading programs to meet a range of CAA 

requirements." But neither voluntary choices by source owners or operators nor 

Congress's decision to deploy trading regimes expressly in other CAA programs says 

anything about whether EPA may make such regimes an "integral part," 80 Fed. Reg. 

at 64,734, JA215, of a section 111 "best system of emission reduction." As explained 

above, that term necessarily includes only measures that can be implemented at an 

individual source. See Transbrasil S.A. Linhas Aereas v. DepJtofTransp., 791 F.2d 202, 
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205 (D.C. Cir. 1986) (When Congress uses different terms in a statute, "the court 

must presume that Congress intended the terms to have different meanings.") 

(internal quotation marks omitted). 

Furthermore, EPA ignores the difference between programs like section 111 (d) 

that establish standards based on at-the-source control systems, and options, like 

trading regimes, to comp{y with those standards. Under section 111 (d), as EPA itself 

recognized, sources may comply with an emission limitation using measures that 

differ from the controls upon which the standard is based. See CAA § 111(a)(1), (b)(S). 

Thus, for example, although EPA excluded programs to reduce electricity demand 

from the final Rule's best system of emission reduction as inconsistent with EPA 

precedent, demand reduction programs are still allowed as a compliance option. See 80 

Fed. Reg. at 64,673,JA154. This distinction is important. Permitting EPA to base 

performance rates only on controls that can be implemented at the source limits EPA 

to its expertise: identifying technological and operational improvements that can 

reduce emissions. On the other hand, allowing sources broader discretion in selecting 

control measures to comply with the rates encourages industry innovation and 

efficiency. Thus, Petitioners do not "seek to have it both ways." EPA Br. 48. Instead, 

it is EPA that conflates two distinct issues. 

b. EPA also contorts the term "source" in a different way, arguing that, while 

performance standards must be set for "particular sources," the best system of 

emission reduction may be applied to "a particular source category," id. at 7 (emphasis 
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added), in order to "establish the degree of emission limitation those standards must 

collective!J achieve," id. at 60 (emphasis added); see also id. at 15-16 ("EPA applied the 

Best System ... and quantified ... the reductions achievable for each subcategory"); 

Core Br. 47. 

But the statute does not give EPA authority to require aggregate reductions 

from the source category. Supra pp. 12-15. As Petitioners demonstrated, Core Br. 47, 

when Congress wishes to refer to a source category, rather than individual sources, it 

knows how to do so, see) e.g., CAA § 111(b)(1)(A) (requiring EPA to list "categor[ies] 

of sources"). Indeed, a Rule premised on "generation-shifting" across the electric grid 

strays even further from the statute, as it affects facilities both within the regulated 

source category and outside it (like renewables). 

EPA argues that it was appropriate to consider total emission reductions across 

the source category in selecting a best system of emission reduction because it was 

appropriate to estimate the total air quality benefits of regulation. EPA Br. 64. This is 

a straw man. Regardless of whether EPA mqy consider the sum of each source's 

reductions when selecting a best system, the text forbids EPA to select a system that 

can be implemented only by multiple sources and non-sources collaboratively-here, by 

the entire source category together with facilities outside the source category across 

the entire grid. See supra pp. 12-15. 

For this reason, EPA's argument that the best system of emission reduction 

can be determined without reference to individual sources is foreclosed by ASARCO 
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Inc. v. EPA, 578 F.2d 319 (D.C. Cir. 1978), which rejected EPA's ability to redefine 

the term "source" and limited the term to "a single building, structure, facility, or 

installation" and not "a combination of such units," id. at 327. EPA argues (Br. 63) 

that ASARCO did not define the terms at issue here, but the question this Court 

answered in ASARCO was whether the standard of performance obligation can be 

extended beyond "the units to which" it applies to a combination of facilities. 578 

F.2d at 322, 326-27. Because the standard of performance here is defined by a 

"system" that applies collectively to generating facilities across the electric grid, this 

Court's ban on aggregating sources is dispositive. And, as in ASARCO, allowing EPA 

to aggregate sources would defeat Congress's intent to regulate emissions at the level 

of individual sources. See id. at 327-28. 6 

3. The Rule is unprecedented. 

The Rule also departs from EPA's prior practice by setting rates that can be 

met only by shutting down certain sources and constructing new, unregulated 

facilities-a fact strongly suggesting the Rule exceeds the statute's bounds. Core Br. 

6 EPA questions whether ASARCO was undermined by Chevron. EPA Br. 63-
64. It was not. Chevron concerned whether, under a different statutory program, a 
source may be defined as all emitting buildings within a single plant or whether each 
individual building must be a separate source. Chevron) U.S.A.) Inc. v. NRDC, 467 U.S. 
837,840,860-61 (1984). The Supreme Court agreed that EPA may define a source 
under that different program as all the emitting buildings within a plant's boundaries, 
id. at 865-a definition with which Petitioners take no issue. Chevron never suggested 
that section 111 's definition of "stationary source" as a "building, structure, facility, or 
installation" may include all existing generating facilities connected to the grid, as 
under the Rule. Indeed, the Court acknowledged that section 111 was "not literally 
applicable to the permit program" at issue there. Id. at 860-61. 
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48-49. In response, EPA does not cite a single instance, from over one hundred new 

source performance standards and five existing source guidelines, in which it set rates 

that regulated sources were themselves categorically unable to meet and that required 

source owners to invest in other facilities. Nor does it point to any existing-source 

rule that has demanded building new facilities. And EPA cites no rule that identifies 

the best system of emission reduction for the entire source category in the aggregate. 

See District if Columbia, 2016 WL 1319453, at *1 (The "novelty of [an agency's] 

interpretation" and the fact that a statute "has never been applied" in this way 

"buttresses [a] conclusion" that the agency lacks the expanded authority it claims.).7 

The only section 111 precedent EPA cites in support of its argument is the 

Clean Air Mercury Rule ("Mercury Rule") and the phrase "allowance system," which 

EPA added to its section 111(d) implementing regulations, 40 C.P.R.§ 60.21(£), in the 

Mercury Rule. 70 Fed. Reg. 28,606,28,649 (May 18, 2005),JA4556; EPA Br. 33-34, 

58-69. That rule, along with the change to section 60.21 (f), was vacated by New Jersry v. 

EPA, 517 F.3d 574 (D.C. Cir. 2008). 8 Its vacatur aside, the Mercury Rule does not 

help EPA because unlike the Rule, the Mercury Rule cap-and-trade program was 

7 Amicus, but not EPA, refers to a 1971 performance standard that "assumed" 
the best system of emission reduction involved "precombustion cleaning of coal." Br. 
of the Inst. for Policy Integrity as Amicus Curiae in Supp. of Resp'ts 16-17 (Apr. 1, 
2016), ECF 1606724. But on-site use of coal that was cleaned off-site is no different 
than on-site use of control systems, like scrubbers, constructed off-site. 

8 Because 40 C.P.R. § 60.21 (f) and the phrase "establishing an allowance 
system" are a legal nullity after New Jersry, EPA errs in asserting (Br. 68) that its 
section 111(d) regulations independently "authorizeD trading programs." 
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"based on control technology available in the relevant timeframe" that could be 

installed at each regulated source. 70 Fed. Reg. at 28,617, 28,620,JA4551,JA4554. 

These "technologies" were sufficient to support the Mercury Rule's performance 

standards "[e]ven assuming, arguendo, that the term 'standard of performance' 

prohibited an emissions cap and allowance trading program." Id at 28,620 n.5, 

JA4554.9 The Mercury Rule did not set rates that no source could meet, nor was it 

designed to force "generation-shifting." The Mercury Rule certainly did not purport 

to "aggressiveUy] transformO" the industry by "shifting" generation outside the 

regulated source category. 

B. The Rule Does Not Provide for "Standards ofPerformance." 

1. Under the statute, a standard of performance cannot involve 
"generation-shifting." 

a. As Petitioners showed, Core Br. 24-25, EPA's adoption of a section 111 rule 

premised on the "non-performance" of certain sources cannot be squared with 

Supreme Court case law. EPA's assertion (Br. 65) that it can ignore the plain meaning 

of the word "performance" because it is part of "a statutorily defined term" is 

foreclosed by Solid Waste Agenry ifNorthern Cook County v. U.S. Army Corps if Engineers, 

531 U.S. 159, 172 (2001) ("SW ANCC'), which similarly involved an agency failing to 

give meaning to one word ("navigable") in a defined term ("navigable waters"). EPA's 

9 EPA points (Br. 34) to an isolated reference in the Mercury Rule to "dispatch 
changes," but that merely referred to an alternative compliance option for the 
standard based on "control technology" and was in no way used to set the standard. 
70 Fed. Reg. at 28,619,JA4553. 
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citation (Br. 65) of Stenberg v. Carhart, 530 U.S. 914 (2000), is unavailing because the 

dispute there was whether the colloquial understanding of a term trumped the 

statutory definition, not whether an agency's interpretation failed to give one of the 

words in the term any meaning at all. 530 U.S. at 942. 

In the alternative, EPA asserts that the word "performance" refers to a source's 

"emissions performance" rather than its "production performance." EPA Br. 65 

(emphases omitted). But this argument is merely a repackaging of the argument 

foreclosed by SW ANCC. In any event, "generation-shifting" has no more to do with 

an individual plant's emissions performance than its production performance. While 

"generation-shifting" seeks to reduce emissions, it does so not by improving a plant's 

emissions rate but by assuming the plant simply will work less-or not at all. 

b. As Petitioners further explained, a "standard of performance" must reflect 

an "emission limitation" that requires "continuous" emission reductions during 

operation. Core Br. 7-8, 52; CAA § 302(k); see also id. § 302(~. A standard that does not 

require better emission performance when a source is producing emissions is not a 

"continuous" limitation. 

EPA asserts (Br. 66) that its Rule only identifies the "system" on which 

performance standards are based and that, unlike the standards, the system EPA 

selects "need not itself entail 'continuous' [emission] reduction" during source 

operations. But as discussed supra, pp. 13-15, and as EPA's brief admits (Br. 28), in 

determining the "system" under section 111 (d), the agency is subject to the statutory 
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"constraints" applicable to the emission standards precisely "because sources must be 

able to attain their emission standards." Because the emission standards must limit 

emissions on a "continuous basis," and because those standards must be "achievable 

through the application of the best system of emission reduction," CAA §§ 111(a)(1), 

302(k), the "system" EPA adopts must itself be premised upon measures to 

"continuously" limit emissions at the source. 

EPA's fallback response (Br. 66-67) is that the Rule does satisfy the 

"continuous basis" requirement because the numerical standard set for each unit 

imposes an "uninterrupted obligation" on the unit to comply. But continuous legal 

obligations to hold allowances simply do not "limitO the quantity, rate, or 

concentration of emissions of air pollutants on a continuous basis." CAA § 302(k). 

Nor does EPA have a good response to the legislative history that confirms the 

statute's plain language. As EPA recognizes (Br. 67), Congress added the term 

"continuous" to the definitions of "emission limitation," "emission standard," and 

"standard of performance" in 1977 to prohibit "intermittent controls" and other 

"measures that simply disperse pollutants away from higher concentration areas," 

which while continuously in dfectdo not continuously reduce emissions, H.R. Rep. No. 

95-294, at 81 (1977), reprinted in 1977 U.S.C.C.A.N. 1077, 1159,JA4102. But if 

section 302(k)'s continuous-limitation requirement means what EPA now says, it 

would have been ineffective at achieving Congress's goal: EPA's uninterrupted

obligation standard would authorize intermittent controls and other dispersion 
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measures that only periodically reduce emissions. Such measures are prohibited only if 

the word "continuous" requires consistently better emission performance. See Core 

Br. 52. 

Finally, contrary to EPA's assertions, Petitioners have not argued that section 

111 (d) mandates only "technological" controls, but simply that EPA may not adopt a 

control "system" that cannot be "appli[ed]" to an individual "source" to "achiev[e]" 

an "emission limitation." EPA Br. 40-50 (citing CAA § 111(a)(7)). Control 

technologies (e.g., scrubbers), process design (e.g., low NOx burners), or operational 

processes (e.g., low-sulfur coal) all achieve such reductions. Congress inserted the 

word "technological" in 1977 to encourage new sources to install scrubbers instead of 

relying solely on low-sulfur coal to meet sulfur dioxide performance standards. This 

was done in part to make low-sulfur coal more affordable for existing sources. H.R. 

Rep. No. 95-294, at 166 (1977), reprinted in 1977 U.S.C.C.A.N. 1077, 1245,JA4112-13. 

With the adoption of the more comprehensive sulfur dioxide-focused Acid Rain 

Program in 1990, Congress removed "technological" from the section 111 definition 

to return to the range of systems and operational processes originally contemplated 

under section 111. 136 CoNG. REc. H12923 (daily ed. Oct. 26, 1990),JA4178; see also 

ASARCO, 578 F.2d at 327 n.26 (Section 111 in 1970 was "designed to insure that 

new stationary sources are designed, built, equipped, operated, and maintained so as 

to reduce emissions."). 
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2. The Rule is at odds with the Clean Air Act's structure. 

As Petitioners explained (Core Br. 54-56), the distinction between 

"performance-based" and "air quality-based" programs that appears throughout the 

Act supports the plain-language reading of "standard of performance." EPA argues, 

however, that this distinction does not "speak to whether the 'best system of emission 

reduction' for interconnected power plants can include ... generation-shifting." Br. 68 

(emphasis added). But on the face of the statute, performance-based programs like 

section 111 cannot apply to "interconnected power plants"-they can apply only to 

individual "sources." See supra pp. 12-21. 

EPA offers no persuasive response to the critical differences between those 

other CAA programs and section 111. See Core Br. 54-56. The suggestion that its 

section 111 authority is the same as the authority Congress provided in any other 

program, see) e.g., EPA Br. 63, impermissibly overlooks differences in language, 

structure, and purpose that demonstrate differences of congressional intent, Core Br. 

44. Thus, for example, EPA's reliance on the section 110 trading-based Cross-State 

Air Pollution Rule ignores the critical fact that Congress express!J authorized a trading

based approach under section 110. CAA § 11 O(a)(2)(A) (authorizing not just 

"emission limitations" but "other control measures," including "marketable permitsO 

and auctions of emissions rights"); see also Core Br. 55. 

EPA also argues (Br. 67) that generation-shifting can satisfy the "continuous" 

requirement based on Congress's use of the term "emission limitation" in Title IV's 
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cap-and-trade program. In fact, in Title IV, Congress distinguished between "emission 

limitations" and "allowance trading," providing "emission limitations" for identified 

generating units, in addition to a trading-based option for complying with the source-

specific emission limitations. CAA § 404(a)(1) ("unlawful ... to emit sulfur dioxide in 

excess of the tonnage limitation ... unless ... owner or operator of such unit holds 

allowances"); id. § 405(b)(1) ("unlawful ... to exceed an annual sulfur dioxide tonnage 

emission limitation equal to ... 1.20 lbs/mmBtu, divided by 2,000, unless the owner 

or operator of such unit holds allowances"); see also Core Br. 56. The absence of such 

a trading program in section 111 confirms the more limited focus of that provision. 10 

Br. for Members of Cong. as Amici Curiae in Supp. of Pet'rs 20-22 (Feb. 23, 2016), 

ECF 1600258. 

The attempts by EPA and its supporters, see EPA Br. 33; Envtl. Intervenors' 

Br. 17 (Mar. 29, 2016), ECF 1606130, to analogize the Rule to other "performance-

based" programs fall short because "generation-shifting" played no role in setting the 

standard under these programs. In its rule regulating hazardous power plant 

emissions, for example, EPA based the standards on the "maximum achievable 

control technology" for the regulated facilities. 77 Fed. Reg. 9304, 9394 (Feb. 16, 

10 Van Hollen v. FEC, 811 F.3d 486,493 (D.C. Cir. 2016), undermines rather 
than supports EPA. EPA Br. 33. In Van Hollen, this Court, under Chevron step two, 
accepted the agency's decision to limit its authority under one statutory provision in 
line with limitations in another parallel provision because the two were similar in 
intent. The opposite holds true here: the language of section 111(d) is clear, and other 
trading programs differ substantially in structure and purpose. See) e.g., Core Br. 54-56. 
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2012). The provision EPA cites (Br. 33) merely allowed plants additional time to 

comply by building replacement resources if needed to avoid a power shortfall. 

Similarly, in the regional haze program, EPA based the standards on the emission 

performance of operational processes and control technology that can be 

implemented at the regulated source. CAA § 169A(b)(2)(A) & (g)(2); 40 C.P.R. 

§ 51.308(e)(1). EPA provided flexibility to use a cap-and-trade program as a 

compliance option-not, as here, as a basis for the standard. 11 

C. The Rule Is Inconsistent with Section 111 as a Whole. 

Petitioners demonstrated EPA's critical interpretive error in giving a 

fundamentally different reading to "best system of emission reduction" for purposes 

of the Rule than it gave in the parallel rulemaking for new units under section 111 (b). 

Core Br. 57. By adopting a system based on "generation-shifting" under section 

111 (d)-but not section 111 (b)-the Rule inverted the structure of section 111 and 

produced a bizarre outcome. Id. at 57-58. The Rule sets performance rates for existing 

sources that are significantly more stringent than for new sources, id. at 11-12, 15-16, 

in contrast with EPA's prior consistent practice, id. at 59. 

In response, EPA suggests the performance rates it set for new and existing 

sources cannot be compared. EPA Br. 71-72. But comparing these rates is perfectly 

11 Similarly, Environmental Intervenors (Br. 18) refer to a waste combustor 
regulation, 60 Fed. Reg. 65,387, 65,402 (Dec. 19, 1995), but that rule supports 
Petitioners because it offered averaging and trading merely as compliance mechanisms 
for plant-specific standards properly based on the use of controls or measures at the 
source, id. 
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appropriate: both the new-source and existing-source rules purport to limit the rate at 

which fossil fuel-fired units may emit carbon dioxide. See 80 Fed. Reg. at 64,667, 

JA148; 80 Fed. Reg. 64,510, 64,513 (Oct. 23, 2015). EPA does not dispute that the 

actual, numerical performance rates for existing sources are lower than those for new 

sources. Core Br. 11-12, 15-16. And EPA does not dispute that even if existing 

sources were to adopt what EPA determined to be the "best system of emission 

reduction" for new sources, those existing sources still could not achieve the Rule's 

performance rates. Id. at 16, 58-59. 

EPA provides no credible explanation why the "phase-in" of the existing

source performance rates means they cannot be compared to the new-source 

performance rates. EPA Br. 71. Existing-source rates based on retrofitting require 

lead-in time for sources to comply; that fact has never before led EPA to make them 

more stringent than immediately-applicable new source rates. See CAA § 111 (a)(2), 

(b)(1)(B) (new-source standards effective retroactively to date of proposal). EPA 

suggests that the new-source standards may be tightened in the future to align them 

more closely with the existing-source rates in the Rule, but the agency never found 

that technological developments would eventually justify making new-source 

standards as stringent as the existing-source rates. In any event, such prognostication 

would be simply the "'crystal ball' inquiry" this Court has forbidden as a basis for 

setting section 111 standards. Portland Cement AssJn v. Ruckelshaus, 486 F.2d 375, 391 

(D.C. Cir. 1973). 
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EPA also offers " [ s] everal considerations" why it declined to adopt 

performance rates for new sources based on "generation-shifting." Br. 70-71. For 

instance, EPA opines that, for new sources, the cost of "generation-shifting" 

combined with on-site improvements would be excessive. But because EPA found 

that "generation-shifting" brings about more reductions than the carbon capture 

technology contemplated for new coal units, the agency could, under its view of its 

own authority, simply have set the new-source standard based on "generation

shifting" alone. And EPA uses circular reasoning when it asserts (Br. 72) that it could 

adopt conflicting definitions of "system" because it allowed existing sources, but not 

new sources, to engage in trading. If EPA believes existing sources can comply by 

trading, then under its view new sources can too-indeed, the Rule even 

contemplates that States may allow new sources to trade with existing sources. 80 Fed. 

Reg. at 64,887-88, JA368-69. 

Finally, EPA points (Br. 72-73) to a single previous section 111 (d) guideline 

under which "an occasional old plant may have a lower guideline fluoride emission 

rate than a new plant." 45 Fed. Reg. 26,294,26,295 (Apr. 17, 1980). But EPA 

explained there that emerging designs for new aluminum plants caused those plants to 

have "much greater uncontrolled emission rates" than some old plants. Id. 

Accordingly, emissions from a few aluminum plants were actually more difficult to 

control than emissions from some existing plants. EPA does not claim that such 

circumstances are present here. 
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III. The Section 112 Exclusion Unambiguously Prohibits the Rule. 

Separately, EPA's Rule is unlawful because the Act prohibits EPA from 

invoking section 111 (d) to require States to regulate an existing "source category 

which is regulated under section [1] 12." CAA § 111 (d)(1)(A)(i); see AEP, 564 U.S. at 

424 n. 7 ("EPA may not employ § [1] 11 (d) if existing stationary sources of the 

pollutant in question are regulated under ... § [1] 12."). 12 The agency itself in 1995, 

2004, 2005, 2007, and 2014 acknowledged this "literal" reading of the Exclusion as it 

appears in the U.S. Code. Core Br. 62-63. And EPA has uniformly acted consistently 

with that understanding until this Rule, never once seeking to regulate under section 

111 (d) an existing source category already regulated under section 112. Id. at 67. 

A. EPA Fails To Defend the Interpretation of the Exclusion It 
Adopted in the Rule. 

In the Rule, EPA interpreted the Exclusion as it appears in the U.S. Code to be 

different in scope than the Exclusion as it existed before 1990. As originally enacted 

in 1970, section 111 (d) prohibited EPA from regulating "any air pollutant" "included 

on a list published under ... [108](a) ... or [112](b)(1)(A)"-that is, any criteria air 

pollutant or hazardous air pollutant. 42 U.S.C. § 1857c-6(d) (1970). In 1990, Congress 

significantly revised the Exclusion by deleting the phrase "or 112(b)(1)(A)" and 

inserting the phrase "or emitted from a source category which is regulated under 

12 EPA's claim (Br. 94) that the Court's use of the phrase "of the pollutant in 
question" suggested a different understanding is grammatically wrong. The subject of 
the Supreme Court's verb phrase "are regulated under ... Section [1] 12" is the noun 
phrase "existing stationary sources," not "the pollutant in question." 
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Section 112." Pub. L. No. 101-549, § 108(g), 104 Stat. 2399,2467 (1990),JA4188. 

EPA concluded in the Rule that this change prohibits "the regulation of [hazardous 

air pollutant] emissions under CAA section 111 (d) and only when that source category 

is regulated under CAA section 112." 80 Fed. Reg. at 64,714,JA195. In other words, 

EPA interpreted the change to narrow the Exclusion from prohibiting regulation 

under section 111 (d) of any hazardous air pollutants to only those hazardous air 

pollutants emitted from a source category actually regulated under section 112. 

In its brief, EPA abandons this interpretation, urging instead that the Exclusion 

still prohibits the regulation of atry hazardous air pollutants, just as it did before 1990. 

The Exclusion, EPA now says, "is most reasonably interpreted to mean hazardous 

pollutants." EPA Br. 82; id. at 81 ("[T]he phrase ... exclud[es] ... only a source 

category's emissions of hazardous pollutants regulated under Section 112."). The post-1990 

language in the U.S. Code, EPA asserts, did "not dramatically change [the Exclusion's] 

scope." Id. at 86. 

This approach to the Exclusion is fatal to EPA's position. To begin with, 

Chenery bars an agency from changing for litigation purposes the interpretation it 

adopted in rulemak:ing. See) e.g., Am. )s Cmty. Bankers v. FDIC, 200 F.3d 822, 835 (D.C. 

Cir. 2000). Moreover, by changing its interpretation, EPA offers no reasoned defense 

of its transformation of the Exclusion from a prohibition against regulating "any air 

pollutant ... emitted from a source category which is regulated under section [1] 12" 

into a prohibition against "the regulation of [hazardous air pollutant] emissions under 
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CAA section 111 (d) and only when that source category is regulated under CAA 

section 112." 80 Fed. Reg. at 64,714,JA195. EPA leaves entirely unrebutted 

Petitioners' argument (Core Br. 64-68) that this is merely an impermissible effort to 

"rewrite clear statutory terms to suit [the agency's] own sense of how the statute 

should operate." UARG, 134 S. Ct. at 2446. 

B. EPA's Arguments Against the Unambiguous Meaning of the 
Exclusion Lack Merit. 

Instead of defending its own reading of the statute, EPA focuses on attacking 

Petitioners' interpretation. But these arguments do not withstand scrutiny. 

1. The statutory text, as it appears in the U.S. Code, is not 
ambiguous. 

There is no merit to EPA's attempt, for the first time in 25 years, to 

manufacture ambiguity in the statutory text. 

First, EPA argues (Br. 79-80) that Congress's use of the word "or" to separate 

the three exclusions in section 111 (d) could be read to treat the three exclusions as not 

operating independently. But "[a]mbiguity is a creature not of definitional possibilities 

but of statutory context," Brown v. Gardner, 513 U.S. 115, 118 (1994); statutory text is 

ambiguous only where it "is reasonably susceptible to more than one meaning," 

Owner-Operator Indep. Drivers AssJn v. U.S. DepJt ifTransp., 724 F.3d 230, 235-36 (D.C. 

Cir. 2013) (internal quotation marks omitted). That is not true here as EPA itself 

rejected this alternative reading of "or" as "not a reasonable reading." 80 Fed. Reg. at 

64,713,JA194. Moreover, Chevron deference applies only where the alleged ambiguity 
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is "such as to make it appear that Congress either explicitly or implicitly delegated 

authority to cure that ambiguity." ABA, 430 F.3d at 469. The ambiguity EPA 

purports to identify in the "or" language is the relationship among three different 

exclusions. But there is no dispute here as to that question. See 80 Fed. Reg. at 64,713, 

JA194. The only relevant dispute is the meaning of the Exclusion itself, on which the 

"or" language has no bearing. 

Second, EPA incorrectly argues that the phrase "regulated under section [1] 12" 

is ambiguous. EPA's assertion that "one must ... ask not only 'who' is regulated 

under Section 112 ... , but also 'what,"' EPA Br. 81, cannot be squared with Western 

Minnesota Municipal Power Agenry v. FERC, 806 F.3d 588 (D.C. Cir. 2015). That case, 

which EPA does not address, involved a statute that gave preference to applications 

"by States and municipalities" for certain water permits. Noting that "[n]othing in 

th[e] [statutory] language qualifies or restricts which 'states' or which 'municipalities' 

are to be favored," this Court rejected as "manufactured ambiguity" PERC's claim 

that it had to read into the statute a limitation to municipalities "in the vicinity" of the 

water in question. Id at 592, 594 (internal quotation marks omitted). EPA's claimed 

ambiguity regarding the phrase "source category which is regulated under section 

[1] 12" here is similarly manufactured, where Congress likewise chose not to put any 
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further qualifications on the phrase "source category which is regulated under section 

[1]12."13 

Third, EPA's attempt to find ambiguity in the statutory term "any air pollutant" 

is similarly contrived. EPA appears to be asserting that this term, which appears only 

once in section 111 (d), has two contradictory meanings. The phrase means "any" 

pollutant when considering which pollutants section 111 (d) applies to, but this same 

phrase means "hazardous air pollutant" when looking at the Exclusion. EPA cites no 

case to support the novel proposition that one instance of three words can 

fundamentally change its nature when observed in different ways. Clark v. Martine~ 

543 U.S. 371, 378 (2005). 

2. EPA's non-textual arguments fail. 

EPA next raises several non-textual arguments, urging first that Petitioners' 

reading would "practically nullify the Section 111 (d) program." EPA Br. 83-84. The 

agency ignores the fact that since the 1990 Amendments, EPA has never once sought 

to regulate under section 111 (d) a source category that was already regulated under 

section 112. Core Br. 62, 67. It is EPA's interpretation that would revolutionize this 

rarely used program, potentially subjecting many existing source categories already 

13 The cases on which EPA relies-Rush Prudential HMO) Inc. v. Moran, 536 U.S. 
355, 366 (2002), and UNUM Life Insurance Compatry if America v. Ward, 526 U.S. 358, 
363 (1999)-concerned the very different phrase "regulates insurance," which the 
Supreme Court has found ambiguous due in part to the unique challenges in 
discerning what constitutes the "business of insurance," Metro. Life Ins. Co. v. 
Massachusetts, 471 U.S. 724,743 (1985). 
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regulated under section 112's stringent standards to double-regulation under section 

111 (d). 

EPA's charge (Br. 84) that Petitioners' reading would create "a gaping hole in 

the Act's coverage" is baseless. EPA fails to acknowledge that the 1990 Amendments 

"expanded section 112 from a program that covered only a small universe of 

extremely dangerous pollutants into an expansive program," and does not dispute that 

it has not "identified a single pollutant that the agency believes would meet the 

definition of pollutant under section 111 but not section 112." Core Br. 67. In any 

event, the Supreme Court has made clear that the CAA does not authorize EPA to 

regulate every pollutant, from every source, under every program, no matter what. See 

UARG, 134 S. Ct. at 2444. 

EPA's "context[ual]" argument based upon section 112(d)(7) (Br. 84) is 

similarly meritless. As a threshold matter, section 112(d)(7) deals with the situation in 

which the section 111 rule predates a section 112 rule, whereas the Exclusion deals 

with the opposite sequence. There is no conflict between the two provisions. 

EPA contends that it does not make sense that "EPA could regulate a source 

category under both Section 111 (d) and 112 so long as it regulated under Section 111 (d) 

first." EPA Br. 87. But EPA ignores that the focus of section 111 is the regulation of 

new sources under section 111 (b), to which the Exclusion does not apply. Core Br. 5, 

8. It is perfectly reasonable to believe that Congress had that primary purpose in mind 

when referring to section 111 in section 112( d) (7). 
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Moreover, EPA's own interpretation of the Exclusion is susceptible to the 

same criticism, undermining EPA's claims of "absurdity." EPA Br. 87. In the Rule, 

EPA claimed that the Exclusion prohibits the regulation under section 111 (d) of a 

source category's hazardous air pollutants "only when that source category is 

regulated under CAA section 112." 80 Fed. Reg. at 64,714,JA195. So it would also be 

true under EPA's (flawed) interpretation that "EPA could regulate a source category 

[for hazardous air pollutants] under both Section 111 (d) and 112 so long as it 

regulated under Section 111(d) first." EPA Br. 87 (emphasis omitted). 

Finally, EPA's assertion (Br. 85) that Petitioners have not identified any 

"statement[s]" in the 1990 legislative history to explain the change in the Exclusion 

does not help its cause. "[T]he theory of the dog that did not bark" in the legislative 

history is not a permissible interpretive doctrine. Harrison v. PPG Indus.) Inc., 446 U.S. 

578, 592 (1980). This is particularly true here, given that EPA also has not identified 

any "statement" supporting the interpretation the agency adopted in the Rule, which 

would involve a significant change to the Exclusion's meaning. 

In any event, the legislative history supports Petitioners' interpretation. EPA 

does not dispute that it previously explained that the historical record supports the 

conclusion that the House of Representatives intended to adopt precisely the meaning 

Petitioners urge here, in order to eliminate the problem of "duplicative or overlapping 

regulation." 70 Fed. Reg. 15,994, 16,031 (Mar. 29, 2005),JA4545. While an agency 
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may be "free to change its interpretation of a statute" in certain circumstances, EPA 

Br. 90, it cannot ignore historical facts it previously acknowledged. 

C. EPA's Defense of the Erroneous Conforming Amendment Is 
Unpersuasive. 

EPA closes its argument by discussing the conforming amendment that was 

excluded from the U.S. Code by the non-partisan Office of the Law Revision 

Counsel. Id. at 77-78. Notably, this "Senate amendment" theory previously was EPA's 

sole basis for avoiding the Exclusion's "literal" terms, but is now essentially an 

afterthought. Legal Memorandum for Proposed Carbon Pollution Emission 

Guidelines for Existing Electric Utility Generating Units at 26 (undated), EPA-HQ-

OAR-2013-0602-0419,JA2765; see also 70 Fed. Reg. at 16,029-32,JA4543-46. 

First, EPA docs not dispute that the Law Revision Counsel routinely and 

properly excludes from the U.S. Code "trivial or duplicative" amendments that cannot 

be executed. EPA Br. 89 n.70. And wisely so. "[A] failure to delete an inappropriate 

cross-reference in the bill that Congress later enacted into law" creates no ambiguity. 

Chickasawl'Jationv. UnitedStates, 534 U.S. 84,91 (2001). 

EPA suggests that this is "the rare instanceD" where the "unexecuted text has 

substantive import" and "must be considered." EPA Br. 89 n.70. But the agency 

offers no indication that the Senate amendment had "substantive import." To the 

contrary, it is a trivial "drafting error," 70 Fed. Reg. at 16,031 ,JA4545, as the agency 

acknowledged a mere five years after the 1990 Amendments, Core Br. 72. 
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Second, EPA offers no reasoning to support its ipse dixit assertion (Br. 91) that 

its interpretation "gave meaning to both" amendments. In fact, the Rule gives no 

effect whatsoever to the Senate amendment. In the Rule, EPA claims the Senate 

amendment would have "maintained the pre-1990 meaning" of the Exclusion. 80 

Fed. Reg. at 64,712,JA193. In contrast, EPA interprets the House amendment to 

prohibit something different: "the regulation of [hazardous air pollutant] emissions 

under CAA section 111 (d) and only when that source category is regulated under 

CAA section 112." Id. at 64,714,JA195. EPA's position in the Rule is that the House 

amendment is the Exclusion's complete meaning, id., which fails to give any effect-

let alone "full effect"-to the Senate amendment. 

Final!J, EPA's response (Br. 91-92) to Petitioners' explanation that the Rule 

must still fall if both amendments are given full effect is wrong. EPA points out that 

section 111 (d) is an "affirmative mandate," id. at 92, but that misses the point. The 

only issue is the meaning of the amendments, which clearly concern limitations on 

section 111(d)'s affirmative mandate. Thus, both amendments may be given full effect 

only by imposing both limitations on EPA's authority. AEP, 564 U.S. at 424 n.7. 14 

14 EPA suggests this Court could strike both amendments, or just the House 
amendment, putting the Exclusion back to its pre-1990 meaning. EPA Br. 92,93 n.73. 
These arguments are foreclosed by the Chenery doctrine, since EPA did not base the 
Rule upon its pre-1990 understanding of the Exclusion. See supra p. 33. They also 
would require invalidating many statutes based upon what EPA admits are "trivial" 
drafting mistakes. EPA Br. 89 n.70. 
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IV. The Rule Unlawfully Abrogates Authority Granted to the States by the 
Clean Air Act. 

A. EPA Has Improperly Intruded on State Authority To "Establish[]" 
Performance Standards Under Section 111( d). 

EPA offers no persuasive response to Petitioners' argument that EPA 

improperly claims power to establish "a minimum stringency for emission standards," 

Core Br. 7 6-a power entrusted to the States by section 111 and explicitly recognized 

in EPA's own regulations. Unlike section 111(b), which authorizes EPA to 

"establishO Federal standards of performance for new sources," section 111 (d) 

provides that States "establishO standards of performance for any existing source" 

pursuant to EPA "procedure[s]." Thus, EPA's regulations provide that EPA will issue 

only an "emission guideline" based on the "application of the best system of emission 

reduction," and that the States will establish the standards of performance, which may 

differ from and even be less stringent than EPA's emissions guidelines. 40 C.P.R. 

§ 60.24(£) (authorizing "less stringent emissions standards" for specific facilities or 

classes of facilities due to unreasonable cost, physical impossibility, and other factors); 

Core Br. 75. 

EPA now claims (Br. 74) that its regulations have "stated since 1975" that it is 

actually "EPAJs job" to "establish a minimum level of stringency." In support, EPA 

alleges that 40 C.F.R. § 60.24(c) requires that standards for pollutants the 

Administrator determines threaten public health "'shall be no less stringent than the 

[EPA] guidelines."' Id. at 74 n.50 (quoting 40 C.F.R. § 60.24(c)). 
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But EPA's regulations do not make such a sweeping statement. In quoting 40 

C.P.R. § 60.24( c), EPA omits the crucial introductory clause "[e]xcept as provided in 

paragraph (f) of this section." (Emphasis added.) That subsection expressly provides that 

States may apply "less stringent emissions standards ... than those otherwise required 

by paragraph (c) of this section," based on a State's demonstration of "[u]nreasonable 

cost" or "[p]hysical impossibility" or "[o]ther factors specific to the facility (or class of 

facilities)." 40 C.P.R. § 60.24(£). Similarly, contrary to EPA's suggestion, the 1975 

preamble unambiguously explained that States shall be "free to vary from the levels of 

control represented by the emission guidelines." 40 Fed. Reg. 53,340, 53,343 (Nov. 

17, 1975),JA4089. Congress twice made major amendments to section 111 while 

these regulations have been in place and expressed no disagreement with EPA's 

longstanding statutory interpretation. See, e.g., Commodity Futures Trading CommJn v. 

Schor, 478 U.S. 833, 846 (1986). 

B. EPA Improperly Intrudes on State Authority To Consider a 
Source's Remaining Useful Life and Other Factors. 

EP }l. also disputes that it has failed to comply with the statutory obligation to 

"permit the State[s] in applying a standard of performance to any particular source ... 

to take into consideration, among other factors, the remaining useful life of the 

existing source to which such standard applies." CAA § 111(d)(1). Though it concedes 

(Br. 75) that the Rule forbids States from "mak[ing] additional goal adjustments based 

on remaining useful life and other facility-specific factors," 80 Fed. Reg. at 64,870, 
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JA351, EPA argues that the word "permit" is "commonly understood as granting 

authority that may be subject to conditions," EPA Br. 75 n.53. 

But it cannot be that the agency's power to "establish a procedure" for States 

includes the power to set conditions that entirely deprive States of their statutory 

discretion, as EPA has done here. 

First, the ability to adopt a trading regime (Br. 75) does not permit States to 

take remaining useful life into account. Trading is a general program that applies 

uniformly to all of a State's regulated sources, including those with dramatically 

different remaining useful lives. Trading is thus clearly not the "appl[ication of] a 

standard of performance to aD particular source," because it does not permit States to 

adjust the performance rates for "any particularsource" to reflect that source's 

remaining useful life. CAA § 111(d)(1) (emphases added). Trading's purported 

"flexibility" cannot replace source-by-source consideration of remaining useful life. Cj 

40 Fed. Reg. at 53,344 ("variances are also permissible" under 40 C.F.R. § 60.24(d) on 

top of regulation's inherent "flexibility"), JA4090. 

Furthermore, even with trading, EPA projects a substantial number of coal 

plants will be forced to close under the Rule-indeed, the only way the rates can be 

met is if coal-based generation is reduced dramatically. See Core Br. 14-22, 42. That is 

because trading allows sources to continue operating only by paying for emission 

credits-even when such payments would impair a source's viability. And trading 

does not alter the Rule's fundamental dynamic: forced replacement of existing sources 
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with new renewable generation. See supra p. 11. A Rule that will close plants early over 

a State's objections is hardly one that allows States-such as Kansas, which recently 

spent $3 billion to upgrade coal-fired power plants at EPA's behest-to account for 

remaining useful life when applying standards of performance. Core Br. 77 n.40. 

Second, EPA claims (Br. 75) that a State may relax an individual source's 

emission rate if the State imposes on other sources rates that are more stringent than 

what EPA has determined is the "emission limitation achievable through the 

application of the best system of emission reduction." CAA § 111 (a)(1 ). But under any 

reading of the statute, EPA lacks authority to require better reductions than could be 

achieved by the "best system of emission reduction." EPA cannot force States either 

to forego considering remaining useful life or to submit to the unlawful condition of 

imposing requirements more stringent than authorized in section 111. Indeed, sources 

by definition cannot reasonably achieve emission reductions more stringent than can 

be attained by the "best system of emission reduction"; requiring them to do so is 

arbitrary and capricious. 

EPA argues the statute is "silent" on whether States may "relax the overall 

degree of emission limitation." EPA Br. 75 (emphasis and internal quotation marks 

omitted). But the statute does address that question. By allowing EPA to demand from 

any source, at most, only the reductions that can be attained by the best system of 

emission reduction, and by permitting States to deviate from a performance standard 

for a particular source in light of its remaining useful life or other facility-specific 
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factors, CAA § 111 (d) (1), Congress necessarily allowed States to depart from "the 

overall degree of emission limitation," which is the sum of sources' reductions. 

V. The Rule Violates the Tenth Amendment. 

EPA cites no authority, and there is none, upholding as constitutional a 

"cooperative" federalism program that the federal government cannot hope to 

administer without requiring States to adopt and administer federal policy choices in 

core areas of state responsibility. 

The Rule is predicated on EPA's determination that, rather than risk severe 

disruptions to their electric systems, States will exercise their "responsibility to 

maintain a reliable electric system" by following the Rule's chosen federal electric 

generation policy. 80 Fed. Reg. at 64,678, 64,694 (noting the "numerous remedies" 

that state public utility commissions can use to address reliability), JA159,JA175; see 

also 40 C.F.R. §§ 60.5745(a)(7), 60.5780(a)(5)(iii). In so doing, the Rule places 

substantial duties on even those States that formally "declineD" to administer it, 

thereby commandeering and coercing States and their officials. Core Br. 78. 

The "textbook example[s] of cooperative federalism" EPA cites in response 

(Br. 98-101)-Hodelv. VirginiaSuifaceMining&ReclamationAss'n, 452 U.S. 264 (1981), 

and New York v. United States, 505 U.S. 144 (1992)-are inapposite because neither 

concerned actions where the federal government conceded that direct federal 

administration would be insufficient. EPA admits that in Hodel, "the Court found no 

Tenth Amendment issue because 'the States are not compelled to enforce the D 
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standards, to expend any state funds, or to participate in the federal regulatory 

program."' EPA Br. 99 (quoting Hodel, 452 U.S. at 288-89). Here, in contrast, the Rule 

acknowledges that States must participate in the federal regulatory program by 

exercising their "responsibility to maintain a reliable electric system," 80 Fed. Reg. at 

64,678, JA159, and EPA's brief (Br. 1 04) tacitly acknowledges that States must expend 

funds on other regulatory programs to facilitate the Rule. 15 Likewise, EPA 

acknowledges (Br. 99) that in New York, 505 U.S. at 174, the Court "found no Tenth 

Amendment issue where 'any burden caused by a State's refusal to regulate will fall on 

those who generate waste ... rather than on the State as a sovereign."' 

EPA's argument (Br. 1 02-05) that the Rule passes constitutional muster 

because any federal plan would regulate individual sources (and not States) ignores 

reality. Even if a federal plan would be aimed nominally at individual sources, state 

officials nevertheless would have to exercise their "responsibility to maintain a reliable 

electric system." 80 Fed. Reg. at 64,678,JA159. States have no meaningful choice 

15 State and Municipal Respondent-Intervenors incorrectly suggest that Hodel 
requires this Court to disregard the ways in which the Rule requires States' action 
outside any directly preempted activity. Br. for State & Municipal Intervenors in Supp. 
ofResp'ts 19-20 (Mar. 29, 2016), ECF 1606037. Hodel concerned a claim that a 
cooperative federalism scheme could have "conceivable effects" on state police 
powers. 452 U.S. at 289. Hodel did not consider a federal scheme that fundamentally 
relied on state administration to operate, as does this one. 
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whether to regulate because the federal government has no authority to carry out the 

regulatory actions needed to keep the lights on. 16 

That is why FERC v. Mississippi, 456 U.S. 742 (1982), does not support EPA's 

position. Mississippi "upheld the statute at issue because it did not view the statute as 

such a command" to regulate. New York, 505 U.S. at 161. Instead, all the statute did 

was require that States "'consider' federal standards ... as a precondition to continued 

state regulation of an otherwise pre-empted field." Printz v. United States, 521 U.S. 898, 

926 (1997). The Rule, by contrast, requires States to carry out federal policy and does 

not offer to relieve States from doing so through federal preemption. 

EPA's "parade of horribles"-that everything from the Act's Acid Rain 

Trading Program to an increase in the federal minimum wage would be 

unconstitutional if Petitioners prevail-is fanciful. EPA Br. 104-05 & n.88. A ruling in 

Petitioners' favor on this ground would not bring about the results EPA fears. Rather, 

the Rule uniquely forces States to administer federal policy, even if they opt not to 

submit a state plan. The Rule is different in kind because "utilities provide an essential 

public service and are regulated and managed in ways unlike any other industrial 

activity." 80 Fed. Reg. at 64,664,JA145. EPA's decision to regulate them in a manner 

16 EPA's ability to address energy reliability issues in a federal plan is further 
constrained by the fact that FERC, not EPA, is the federal agency with jurisdiction 
over interstate electricity transmission and practices affecting wholesale rates. Core Br. 
38-39. 
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that poses dire consequences for States that do not change their energy policies to 

facilitate EPA's decarbonization mandate is unprecedented. 

Finally, EPA errs by suggesting (Br. 1 02) that the record does not support 

Petitioners' claims that the Rule commandeers and coerces them into changing energy 

regulation in order to avoid severe disruption. The administrative record is replete 

with comments from States and others explaining how EPA's Rule would require 

extensive State action to avoid disruptions. See Core Br. 22. So is the successful 

Supreme Court stay briefing. See) e.g., Appl. by 29 States & State Agencies for 

Immediate Stay of Final Agency Action During Pendency of Petitions for Review, 

West Virginia v. EPA, 136 S. Ct. 1000 (2016) (No. 15A773). And EPA itself 

recognized this problem in its proposed federal plan for this Rule. See 80 Fed. Reg. 

64,966, 64,981 (Oct. 23, 2015). EPA trumpets the Rule's supposed "flexibility" (Br. 

1 00), but that is a fa<;ade: the Rule forces States and electric utilities to shift the 

national energy mix away from fossil fuels to renewables. See supra p. 11. 

At a minimum, statutes "must be construed, if fairly possible, so as to avoid not 

only the conclusion that [they are] unconstitutional, but also grave doubts upon that 

score." United States v.]in Fury Mqy, 241 U.S. 394,401 (1916). EPA's reliance on Rustv. 

Sullivan, 500 U.S. 173 (1991), is misplaced. Unlike this case, no alternative 

construction was readily available because the Rustpetitioners' statutory construction 

arguments were weak (being based on "highly generalized" statements that "do not 

directly address the scope of' the challenged statutory provision) and their 
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constitutional arguments had only "some force." Id at 189, 191. This Court should 

thus adopt the compelling constructions of the CAA that avoid these constitutional 

concerns and limit EPA to its traditional role in regulating sources. 

CONCLUSION 

For the foregoing reasons, the petitions should be granted and the Rule 

vacated. 
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Office of the Attorney General 
Post Office Box 220 
Jackson,MS 39205 
Tel: (601) 359-3816 
Fax: (601) 359-2003 
hpizz@ago. s ta te.ms.us 

Counsel for PetitionerS tate if Mississippi 

ED_0011318_00011167-00093 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Is! Stacey Turner 
Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

Is I C. Grady Moore, III 
C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power Compatry 

Is I Margaret Claiborne Campbell 
Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 

Is! Donna]. Hodges 
Donna J. Hodges 

Senior Counsel 
MISSISSIPPI DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
P.O. Box 2261 
Jackson,MS 39225-2261 
Tel: (601) 961-5369 
Fax: (601) 961-5349 
donna_hodges@deq.state.ms.us 

Counsel for Petitioner Mississippi Department if 
Environmental Quality 

Is! Todd E. Palmer 
Todd E. Palmer 
Valerie L. Green 
MICHAEL, BEST & FRJEDRICH LLP 
601 Pennsylvania Ave., N.W., Suite 700 
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Kathy G. Beckett 
Edward L. Kropp 
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§ 1857c-6 TITLE 42-THE PUBLIC HEALTH AND WELFARE Page 1090 

Air Act [this chapter] <as amended by this Act> and 
will not provide for the attainment of national primary 
ambient air quality standards in the time required 
by such Act. If the Administrator so determines, he 
shall, within 90 days after promulgation of any nation
al ambient air qualitY standards pursuant to section 
109<a> of the Clean Air Act [section 1857c-4<a> of this 
title], notify the State and specify in what respects 
changes are needed to meet the additional require
ments of such Act, including requirements to imple
ment national secondary ambient air quality stand
ards. If such changes are not adopted by the State 
after public hearings and within six months after such 
notification, the Administrator shall promulgate such 
changes pursuant to section IlO<c> of such Act [sec
tion 1857c-5<c> of this title]. 

"<2> The amendments made by section 4<b> [amend
ing sections 1857b and 1857d of this title] shall not be 
construed as repealing or modifying the powers of the 
Administrator with respect to any conference con
vened under section 108(d) of the Clean Air Act [sec
tion 1857d of this title] before the date of enactment 
of this Act [Dec. 31, 1970]. 

"(b) Regulations or standards issued under this title 
II of the Clean Air Act [subchapter II of this chapter l 
prior to the enactment of this Act [Dec 31, 1970] shall 
continue in effect until revised by the Administrator 
consistent with the purposes of such Act." 

SECTION REFERRED TO IN OTHER SECTIONS 

This section Is referred to in sections 1857c, 1857c-2, 
1857c-6, 1857c-9, 1857c-10, 1857f-6c, 1857h-5, 6211 of 
this title. 

§ 1857c-6. Standards of performance for new station
ary sources 

(a) Definitions 

For purposes of this section: 
<1> The term "standard of performance" 

means a standard for emissions of air pollut
ants which reflects the degree of emission 
limitation achievable through the application 
of the best system of emission reduction 
which (taking into account the cost of achiev
ing such reduction> the Administrator deter
mines has been adequately demonstrated. 

(2) The term "new source" means any sta
tionary source, the construction or modifica
tion of which is commenced after the publica
tion of regulations <or, if earlier, proposed 
regulations) prescribing a standard of per
formance under this section which will be ap
plicable to such source. 

(3) The term "stationary source" means any 
building, structure, facility, or installation 
which emits or may emit any air pollutant. 

(4) The term "modification" means any 
physical change in, or change in the method 
of operation of, a stationary source which in
creases the amount of any air pollutant emit
ted by such source or which results in the 
emission of any air pollutant not previously 
emitted. 

<5> The term "owner or operator" means 
any person who owns, leases, operates, con
trois, or supervises a stationary source. 

(6) The term "existing source" means any 
stationary source other than a new source. 

(b) Publication and revision by Administrator of list 
of categories of stationary sources; inclusion of 
cate~ton in list; proposal of renlations by Ad
ministrator establis-hing standards for- new 
sources within category; promulgation and revi
sion of standards; differentiation within catego
ries of new sources; issuance of information on 
pollution control techniques; applicability to new 
sources owned or operated by United States 

< 1 ><A> The Administrator shall, within 90 
days after December 31, 1970, publish <and 
from time to time thereafter shall revise) a list 
of categories of stationary sources. He shall in
clude a category of sources in such list if he de
termines. it may contribute significantly to air 
pollution which causes or contributes to the en
dangerment of public health or welfare. 

(B) Within 120 days after the inclusion of a 
category of stationary sources in a list under 
subparagraph <A>. the Administrator shall pub
lish proposed regulations, establishing Federal 
standards of performance for new sources 
within such category. The Administrator shall 
afford interested persons an opportunity for 
written comment on such proposed regulations. 
After considering such comments, he shall pro
mulgate, within 90 days after such publications, 
such standards with such modifications as he 
deeins appropriate. The Administrator may, 
from time to time, revise such standards follow
ing the procedure required by this subsection 
for promulgation of such standards. Standards 
of performance or revisions thereof shall 
become effective upon promulgation. 

<2> The Administrator may distinguish among 
classes, types and sizes within categories of new 
sources for the purpose of establishing such 
standards. 

<3> The Administrator shall, from time to 
time, issue information on pollution control 
techniques for categories of new sources and air 
oollutants subject to the orovisions of this sec-
tion. - -

<4> The provisions of this section shall apply 
to any new source owned or operated by the 
United States. 
(c) Implementation and enforcement by State; proce

dure; delegation of authority of Administrator to 
State; enforcement power of Administrator unaf
fected 

< 1> Each State may develop and submit to the 
Administrator a procedure for implementing 
and enforcing standards of performance for 
new sources located in such State. If. the Ad
ministrator finds the State procedure is ade
quate, he shall delegate to &uch State any au
thority he has under this chapter to implement 
and enforce such standards <except· with re
spect to new sources owned or operated by the 
United States>. 

<2> Nothing in this subsection shall prohibit 
the Administrator from enforcing any applica
ble standard of performance under this section. 
(d) Emission standards for any existing source for 

any air pollutant; suhmission of State plan to Ad
ministrator establishing, implementing and en
forcing standards; authority of Administrator to 
prescribe State plan; authority of Administrator 
to enforce State plan; procedure 

< 1> The Administrator shall prescribe regula
tions which shall establish a procedure similar 

REPL Y-ADD-001 
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Page 1091 TITLE 42-THE PUBLIC HEALTH AND WELFARE § 1857c-7 

to that provided by section 1857c-5 of this title 
under which each State shall submit to the Ad
ministrator a plan which <A> establishes emis
sion standards- for any existing source for any 
air pollutant (i) for which air quality criteria 
have not been issued or which is not included 
on a list published under section 1857c-3<a> or 
1857c-7<b>< 1><A> of this title but (ii) to which a 
standard of performance under subsection (b) 
of this section would apply if such existing 
source were a new source, and <B> provides for 
the implementation and enforcement of such 
emission standards. 

(2) The Administrator shall have the same 
authority-

<A> to prescribe a plan for a State in cases 
where the State fails to submit a satisfactory 
plan as he would have under section 1857c-
5<c> of this title in the case of failure to 
submit an implementation plan, and 

<B> to enforce the provisions of such plan in 
cases where the State fails to enforce them as 
he would have under sections 1857c-8 and 
1857c-9 of this title with respect to an imple
mentation plan. 

(e) Prohibited acts 
After the effective date of standards of per

formance promulgated under this section, it 
shall be unlawful for any owner or operator of 
any new source to operate such source in viola
tion of any standard of performance applicable 
to such source. 
<July 14, 1955, ch. 360, title I, § 111, as added 
Dec. 31, 1970, Pub. L. 91-604, § 4(a), 84 Stat. 
1683, and amended Nov. 18, 1971, Pub. L. 92-
157, title UI, § 302(f), 85 Stat. 464. > 

PRIOR PROVISIONS 

A prior section 111 of Act July 14, 1955, was renum
bered section 118 by Pub. L. 91-604, and is set out as 
section 1857f of this title. 

AMENDMENTS 

1971-Subsec. <b>O><B>. Pub. L. 92-157 substituted in 
first sentence "publish proposed" for "propose". 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 1857c-5, 1857c-
7 to 1857c-10, 1857d, 1857d-1, 1857e, 1857f, 1857h-5, 
1857h-6 of this title. 

§ 1857c-7. National emission standards for hazardous 
air pollutants 

(a) Definitions 
For purposes of this section-

( 1> The term "hazardous air pollutant" 
means an air pollutant to which no ambient 
air quality standard is applicable and which 
in the judgment of the Administrator may 
cause, or contribute to, an increase in mortal
ity or an increase in serious irreversible, or in
capacitating reversible, illness. 

<2> The term "new source" means a station
ary source the construction or modification of 
which is commenced after the Administrator 
proposes regulations under this section estab
lishing an emission standard which will be ap
plicable to such source. 

<3> The terms "stationary source", "modifi
cation", "owner or operator" and "existing 
source" shall have the same meaning as such 

terms have under section 1857c-6<a> of this 
title. 

(b) Publication and revision by Administrator of list 
of hazardous air pollutants; inclusion of air pol
lutant in Jist; proposal of regulations by Adminis
trator establishing standards for pollutant; estab
lishment of standards; standards effective upon 
promulgation; issuance of information on pollu
tion control techniques 

<l><A> The Administrator shall, within 90 
days after December 31, 1970, publish <and 
shall from time to time thereafter revise> a list 
which includes each hazardous air pollutant for 
which he intends to establish an emission 
standard under this section. 

<B> Within 180 days after the inclusion of any 
air pollutant in such list, the Administrator 
shall publish proposed regulations establishing 
emission standards for such pollutant together 
with a notice of a public hearing within thirty 
days. Not later than 180 days after such publi
cation, the Administrator shall prescribe an 
emission standard for such pollutant, unless he 
finds, on the basis of information presented at 
such hearings, that such pollutant clearly is not 
a hazardous air pollutant. The Administrator 
shall establish any such standard at the level 
which in his judgment provides an ample 
margin of safety to protect the public health 
from such hazardous air pollutant. 

<C> Any emission standard established pursu
ant to this section shall become effective upon 
promulgation. 

< 2 > The Administrator shall, from time to 
time, issue information on pollution control 
techniques for air pollutant subject to the pro
visions of this section. 
(c) Prohibited acts; exemption by President for any 

stationary source; duration and extension of ex
emption; report to Congress 

<1> After the effective date of any emission 
sta..."'ldard un.der this section-

<A> no person may construct any new 
source or modify any existing source which in 
the Administrator's juagment, will emit an 
air pollutant to which such standard applies 
unless the Administrator finds that such 
source if properly operated will not cause 
emissions in violation of such standard, and 

<B> no air pollutant to which such standard 
applies may be emitted from any stationary 
source in violation of such standard, except 
that in the case of an existing source-

(i) such standard shall not apply until 90 
days after its effective date, and 

-(ii) the Administrator may grant a waiver 
permitting such source a period of up to 
two years after the effective date of a 
standard to comply with the standard, if he 
finds that such period is necessary for the 
installation of controls and that steps wiil 
be taken during the period of the waiver to 
assure that the health of persons will be 
protected from imminent endangerment. 

(2) The President may exempt any stationary 
source from compliance with paragraph < 1> for 
a period of not more than two years if he finds 
that the te~hnology to implement such stand
ards is not available and the operation of such 
source is required for reasons of national secu
rity. An exemption under this paragraph may 
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Counsel for PetitionerS tate if South Carolina 

Sean Reyes 
ATTORNEY GENER_AL OF UTAH 

Tyler R. Green 
Solicitor General 
Counsel if Record 

Parker Douglas 
Federal Solicitor 

Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, UT 84114-2320 
pdouglas@utah.gov 

Counsel for Petitioner State if Utah 

Marty J. Jackley 
ATTORNEY GENERAL OF SOUTH 

DAKOTA 

Steven R. Blair 
Assistant Attorney General 
Counsel if Record 

1302 E. Highway 14, Suite 1 
Pierre, SD 57501 
Tel: (605) 773-3215 
steven.blair@state.sd.us 

Counsel for Petitioner State if South Dakota 

Brad D. Schimel 
ATTORNEY GENER_AL OF WISCONSIN 

Misha Tseytlin 
Solicitor General 
Counsel if Record 

Andrew Cook 
Deputy Attorney General 

Delanie M. Breuer 
Assistant Deputy Attorney General 

Wisconsin Department of Justice 
17 West Main Street 
Madison, WI 53707 
Tel: (608) 267-9323 
tseytlinm@doj.state.wi.us 

Counsel for Petitioner State if Wisconsin 
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Peter K. Michael 
ATTORNEY GENERAL OF WYOMING 

James Kaste 
Deputy Attorney General 
Counsel if Record 

Michael J. McGrady 
Erik Petersen 

Senior Assistant Attorneys General 
Elizabeth Morrisseau 

Assistant Attorney General 
2320 Capitol Avenue 
Cheyenne, WY 82002 
Tel: (307) 777-6946 
Fax: (307) 777-3542 
james.kaste@wyo.gov 

Counsel for Petitioner State ifW)oming 

Dennis Lane 
STINSON LEONARD STREET LLP 
1775 Pennsylvania Ave., N.W., Suite 800 
Washington, D. C. 20006 
Tel: (202) 785-9100 
Fax: (202) 785-9163 
dennis.lane@s tinson.com 

Parthenia B. Evans 
STINSON LEONARD STREET LLP 
1201 Walnut Street, Suite 2900 
Kansas City, MO 64106 
Tel: (816) 842-8600 
Fax: (816) 691-3495 
parthy.evans@s tinson.com 

Counsel for Petitioner Kansas City Board if 
Public Utilities- U nijied Government if 
W)andotte County/ Kansas Ciry) Kansas 

Sam M. Hayes 
General Counsel 
Counsel if Record 

Craig Bromby 
Deputy General Counsel 

Andrew Norton 
Deputy General Counsel 

NORTH CAROLINA DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
1601 Mail Service Center 
Raleigh, NC 27699-1601 
Tel: (919)707-8616 
sam.hayes@ncdenr.gov 

Counsel for Petitioner North Carolina 
Department if Environmental Quality 

F. William Brownell 
Allison D. Wood 
Henry V. Nickel 
Tauna M. Szymanski 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
awood@hunton.com 
hnickel@hunton.com 
tszymanski@hunton.com 

Counsel for Petitioners Utility Air Regulatory 
Group and American Public Power Association 
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Of Counsel 

Rae Cronmiller 
Environmental Counsel 
NATIONAL ASSOCIATION OF RURAL 
ELECTRIC COOPERATIVES 
4301 Wilson Blvd. 
Arlington, VA 22203 
Tel: (703) 907-5500 
rae.cronmiller@nreca.coop 

Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 

C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power 
Compatry 

Terese T. Wyly 
Ben H. Stone 
BALCH & BINGHAM LLP 
1310 Twenty Fifth Avenue 
Gulfport, MS 39501-1931 
Tel: (228) 214-0413 
twyly@balch.com 
bstone@balch.com 

Counsel for Petitioner Mississippi Power 
Compatry 
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Jeffrey A. Stone 
BEGGS & LANE, RLLP 
501 Commendencia Street 
Pensacola, FL 32502 
Tel: (850) 432-2451 
J AS@beggslane.com 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim.s.alves@outlook.com 

Counsel for Petitioner Gu!f Power Compatry 

Christina F. Gomez 
Lawrence E. V olmert 
Garrison W. Kaufman 
Jill H. Van Noord 
HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8000 
Fax: (303) 295-8261 
cgomez@hollandhart.com 
lvolmert@hollandhart.com 
gwkaufman@hollandhart.com 
jhvannoord@hollandhart.com 

Patrick R. Day 
HOLLAND & HART LLP 
2515 Warren Avenue, Suite 450 
Cheyenne, WY 82001 
Tel: (307) 778-4200 
Fax: (307) 778-8175 
pday@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5800 
Fax: (801) 799-5700 
ecschilling@hollandhart.com 

Counsel for Petitioner Basin Electric Power 
Cooperative 
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James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner C02 Task Force if the 
Florida Electric Power Coordinating Group) Inc. 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Kelly McQueen 
ENTERGY SERVICES, INC. 

425 W. Capitol Avenue, 27th Floor 
Little Rock, AR 72201 
Tel: (501) 377-5760 
kmcque1 @entergy.com 

Counsel for Petitioner Enter;gy Corporation 

John J. McMackin 
WILLIAMS & JENSEN 

701 8th Street, N.W., Suite 500 
Washington, D.C. 20001 
Tel: (202) 659-8201 
jjmcmackin@wms-jen.com 

Counsel for Petitioner Energy-Intensive 
Manufacturers Working Group on Greenhouse 
Gas Regulation 

Paul J. Zidlicky 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
pzidlicky@sidley.com 

Counsel for Petitioners GenOn Mid-Atlantic) 
ILC; Indian River Power ILC; Louisiana 
Generating ILC; Midwest Generation) ILC; 
NRG Chalk Point LLC; NRG Power 
Midwest LP; NRG Rema ILC; NRG Texas 
Power ILC; NRG Wholesale Generation LP; 
and Vienna Power ILC 
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David M. Flannery 
Kathy G. Beckett 
Edward L. Kropp 
STEPTOE &JOHNSON, PLLC 
707 Virginia Street East 
Charleston, WV 25326 
Tel: (304) 353-8000 
dave. flannery@s teptoe-johnson. com 
kathy.beckett@steptoe-johnson.com 
skipp.kropp@steptoe-johnson.com 

Stephen L. Miller 
STEPTOE &JOHNSON, PLLC 
700 N. Hurstbourne Parkway, Suite 115 
Louisville, KY 40222 
Tel: (502) 423-2000 
steve.miller@steptoe-johnson.com 

F. William Brownell 
Eric J. Murdock 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
emurdock@hunton.com 

Nash E. Long III 
HUNTON & WILLIAMS LLP 
Bank of America Plaza, Suite 3500 
101 South Tryon Street 
Charlotte, NC 28280 
Tel: (704) 378-4700 
nlong@hunton.com 

Counsel for Petitioner LG&R and KU Rnergy 
Counsel for Petitioner Indiana Utility Group ILC 
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P. Stephen Gidiere III 
Thomas L. Casey III 
Julia B. Barber 
BALCH & BINGHAM LLP 
1901 6th Ave. N., Suite 1500 
Birmingham, AL 35203 
Tel: (205) 251-8100 
sgidiere@balch.com 

Stephanie Z. Moore 
Vice President and General Counsel 
Luminant Generation Company LLC 
1601 Bryan Street, 22nd Floor 
Dallas, TX 75201 

Daniel J. Kelly 
Vice President and Associate General 

Counsel 
Energy Future Holdings Corp. 
1601 Bryan Street, 43rd Floor 
Dallas, TX 75201 

Counsel for Petitioners Luminant Generation 
Compatry ILC; Oak Grove Management 
Compatry ILC; Big Brown Power Compatry 
ILC; San dow Power Compatry ILC; Big 
Brown Lignite Compatry ILC; Luminant 
Mining Compatry ILC; and Luminant Big 
Brown Mining Compatry ILC 

Ronald J. Tenpas 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 739-3000 
rtenpas@morganlewis.com 

Counsel for Petitioner Minnesota Power (an 
operating division if ALLE1E) Inc.) 
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Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Montana-Dakota Utilities 
Co.) a Division if MDU Resources Group) Inc. 

Eric L. Hiser 
JORDEN BISCHOFF & HISER, PLC 
7272 E. Indian School Road, Suite 360 
Scottsdale, AZ 85251 
Tel: ( 480) 505-3927 
ehiser@jordenbischoff.com 

Counsel for Petitioner Arizona Electric Power 
Cooperative) Inc. 

Joshua R. More 
Jane E. Montgomery 
Amy Antoniolli 
SCHIFF HARDIN LLP 
233 South Wacker Drive 
Suite 6600 
Chicago, IL 60606 
Tel: (312) 258-5500 
jmore@schiffuardin.com 
jmontgomery@schiffuardin.com 
aantoniolli@schiffuardin.com 

Counsel for Petitioner Prairie State Generating 
Compatry) ILC 

Brian A. Prestwood 
Senior Corporate and Compliance 
Counsel 
ASSOCIATED ELECTRIC COOPERATIVE, 
INC. 

2814 S. Golden, P.O. Box 754 
Springfield, MO 65801 
Tel: (417) 885-9273 
bprestwood@aeci.org 

Counsel for Petitioner Associated Electric 
Cooperative) Inc. 
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Christopher L. Bell 
GREENBERG TRAURIG LLP 
1000 Louisiana Street, Suite 1700 
Houston, TX 77002 
Tel: (713) 374-3556 
bellc@gtlaw.com 

Counsel for Petitioner Golden Spread Electrical 
Cooperative) Inc. 

John M. Holloway III 
SUTHERLAND ASBILL & BRENNAN LLP 
700 Sixth Street, N.W., Suite 700 
Washington, D. C. 20001 
Tel: (202) 383-0100 
Fax: (202) 383-3593 
jay.holloway@sutherland.com 

Counsel for Petitioners East Kentuclg Power 
Cooperative) Inc.; Hoosier Energy Rural Electric 
Cooperative) Inc.; Minnkota Power Cooperative) 
Inc.; and South Mississippi Electric Power 
Association 

Mark Walters 
Michael J. Nasi 
JACKSON WALKERL.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
mwalters@jw.com 
mnasi@jw.com 

Counsel for Petitioners San Miguel Electric 
Cooperative) Inc. and South Texas Electric 
Cooperative) Inc. 

David Crabtree 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 
Co-oPERATIVE 
10714 South Jordan Gateway 
South Jordan, UT 84095 
Tel: (801) 619-9500 
Crabtree@deseretpower.com 

Counsel for Petitioner Deseret Generation & 
Transmission Co-operative 

Patrick Burchette 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, D. C. 20006 
Tel: (202) 469-5102 
Patrick.Burchette@hklaw.com 

Counsel for Petitioners East Texas Electric 
Cooperative) Inc.; Northeast Texas Electric 
Cooperative) Inc.; Sam Rayburn G&T Electric 
Cooperative) Inc.; and Tex-La Electric 
Cooperative ifTexas) Inc. 

Randolph G. Holt 
Jeremy L. Fetty 
PARR RICHEY 0BREMSKEY FRANDSEN & 
PATTERSON LLP 
Wabash Valley Power Association, Inc. 
722 N. High School Road 
P.O. Box 24700 
Indianapolis, IN 46224 
Tel: (317) 481-2815 
R_holt@wvpa.com 
jfetty@parrlaw.com 

Counsel for Petitioner Wabash Vallry Power 
Association) Inc. 

ED_0011318_00011168-00017 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 

Counsel for Petitioner Western Farmers Electric 
Cooperative 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner NorthWestern 
Corporation d/b/a NorthWestern Energy 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner Westar Energy) Inc. 

Steven C. Kohl 
Gaetan Gerville-Reache 
WARNER NORCROSS & JUDD LLP 
2000 Town Center, Suite 2700 
Southfield, MI 4807 5-1318 
Tel: (248) 784-5000 
skohl@wnj.com 

Counsel for Petitioner Wolverine Power Supp!J 
Cooperative) Inc. 

Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Tri-State Generation and 
Transmission Association) Inc. 
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Jeffrey R. Holmstead 
Sandra Y. Snyder 
BRACEWELL LLP 
2001 M Street, N.W., Suite 900 
Washington, D.C. 20036 
Tel: (202) 828-5852 
Fax: (202) 857-4812 
jeff.holmstead@bracewelllaw.com 

Counsel for Petitioner American Coalition for 
Clean Coal Electricity 

Andrew C. Emrich 
HOLLAND & HART LLP 
6380 South Fiddlers Green Circle 
Suite 500 
Greenwood Village, CO 80111 
Tel: (303) 290-1621 
Fax: (866) 711-8046 
acemrich@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5753 
Fax: (202) 747-6574 
ecschilling@hollandhart.com 

Counsel for Petitioners Newmont Nevada 
Energy Investment, ILC and Newmont USA 
Limited 

Geoffrey K. Barnes 
J. Van Carson 
Wendlene M. Lavey 
John D. Lazzaretti 
Robert D. Cheren 
SQUIRE PATTON BOGGS (US) LLP 
4900 Key Tower 
127 Public Square 
Cleveland, 0 H 44114 
Tel: (216) 479-8646 
geoffrey. barnes@squirepb.com 

Counsel for Petitioner Murrqy Energy 
Corporation 

Charles T. W ehland 
Counsel if Record 

Brian J. Murray 
JONES DAY 
77 West Wacker Drive, Suite 3500 
Chicago, IL 60601-1692 
Tel: (312) 782-3939 
Fax: (312) 782-8585 
ctwehland@jonesday.com 
bjmurray@jonesday.com 

Counsel for Petitioners The North American 
Coal Corporation; The Coteau Properties 
Compatry; C((Yote Creek Mining Compatry) 
LLC; The Fa/kirk Niining Compatry; 
Mississippi Lignite Mining Compatry; North 
American Coal Ro_yalry Compan_y; NOVAK 
Energy Services) ILC; Otter Creek Mining 
Compatry) ILC; and The Sabine Mining 
Compatry 

ED_0011318_00011168-00019 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Robert G. McLusky 
JACKSON KELLY, PLLC 
1600 Laidley Tower 
P.O. Box 553 
Charleston, WV 25322 
Tel: (304) 340-1000 
rmclusky@jacksonkelly.com 

Counsel for Petitioner West Virginia Coal 
Association 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko 7 @gmail.com 

Counsel for Petitioner International Brotherhood 
if Electrical Workers) AFL-CIO 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
Tel: (301) 639-5238 (cell) 
emtrisko 7 @gmail.com 

Counsel for Petitioner International Brotherhood 
if Boilermakers) Iron Ship Builders) 
Blacksmiths) Forgers & Helpers 

Grant F. Crandall 
General Counsel 
UNITED MINE WORKERS OF AMERICA 

18354 Quantico Gateway Drive 
Triangle, VA 22172 
Tel: (703) 291-2429 
gcrandall@umwa.org 

Arthur Traynor, III 
Staff Counsel 
UNITED MINE WORKERS OF AMERICA 

18354 Quantico Gateway Drive 
Triangle, VA 22172 
Tel: (703) 291-2457 
atraynor@umwa.org 

Eugene M. Trisko 
LAW OFFICES OF EUGENE M. TRISKO 

P.O. Box 596 
Berkeley Springs, WV 25411 
Tel: (304) 258-1977 
emtrisko 7 @gmail.com 

Counsel for Petitioner United Mine Workers if 
America 
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Megan H. Berge 
William M. Bumpers 
BAKER BOTTS L.L.P. 

1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 
william. bumpers@bakerbotts.com 

Counsel for Petitioner National Association if 
Home Builders 

Kathryn D. Kirmayer 
General Counsel 
Evelyn R. Nackman 
Associate General Counsel 
ASSOCIATION OF AMERICAN KAILROADS 

425 3rd Street, S.W. 
Washington, D. C. 20024 
Tel: (202) 639-2100 
kkirmayer@aar.org 

Counsel for Petitioner Association if American 
Railroads 

Scott M. DuBoff 
Matthew R. Schneider 
GARVEY SCHUBERT BARER 

1000 Potomac Street, N.W., Suite 200 
Washington, D. C. 20007 
Tel: (202) 965-7880 
sduboff@gsblaw.com 

Counsel for Petitioner Local Government 
Coalition for Renewable Energy 

Catherine E. Stetson 
Eugene A. Sokoloff 
HoGAN LOVELLS US LLP 

555 Thirteenth Street, N.W. 
Washington, D. C. 20004-11 09 
Tel: (202) 637-5600 
Fax: (202) 637-5910 
cate.stetson@hoganlovells.com 
eugene. sokoloff@hoganlovells.com 

Counsel for Petitioner Den bury Onshore) ILC 
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C. Boyden Gray 
Adam R.F. Gustafson 

Counsel if Record 
Derek S. Lyons 
James R. Conde 
BOYDEN GRAY &ASSOCIATES, PLLC 
1627 I Street, N.W., #950 
Washington, D. C. 20006 
Tel: (202) 955-0620 
gustafson@boydengrayassociates.com 

Sam Kazman 
Hans Bader 
COMPETITIVE ENTERPRISE INSTITUTE 
1899 L Street, N.W., 12th Floor 
Washington, D.C. 20036 
Tel: (202) 331-1010 

Counsel for Petitioners Competitive Enterprise 
Institute; Buckrye Institute for Public Poliry 
Solutions; Independence Institute; Rio Grande 
Foundation; Sutherland Institute; Klaus]. 
Christoph; Samuel R Damewood; Catherine C. 
Dellin;]oseph W Luquire; Lisa R Markham; 
Patrick T. Peterson; and Kristi Rosenquist 

Robert Alt 
BUCKEYE INSTITUTE FOR PUBLIC POLICY 
SOLUTIONS 
88 E. Broad Street, Suite 1120 
Columbus, OH 43215 
Tel: (614) 224-4422 
robert@buckeyeinstitute.org 

Counsel for Petitioner Buckrye Institute for 
Public Poliry Solutions 

ED_0011318_00011168-00022 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 28(a)(1), Petitioners state as follows: 

A. Parties, Intervenors, and Amici Curiae 

These cases involve the following parties: 

Petitioners: 

No. 15-1363: State of West Virginia; State of Texas; State of Alabama; 

State of Arizona Corporation Commission; State of Arkansas; State of Colorado; 

State of Florida; State of Georgia; State of Indiana; State of Kansas; 

Commonwealth of Kentucky; State of Louisiana; State of Louisiana Department 

of Environmental Quality; Attorney General Bill Schuette, People of Michigan; 

State of Missouri; State of Montana; State of Nebraska; State of New Jersey; State 

of North Carolina Department of Environmental Quality; State of Ohio; State of 

South Carolina; State of South Dakota; State of Utah; State of Wisconsin; and 

State of Wyoming. 

No. 15-1364: State of Oklahoma ex ref. E. Scott Pruitt, in his official 

capacity as Attorney General of Oklahoma and Oklahoma Department of 

Environmental Quality. 

No. 15-1365: International Brotherhood of Boilermakers, Iron Ship 

Builders, Blacksmiths, Forgers & Helpers. 

No. 15-1366: 

No. 15-1367: 

Murray Energy Corporation. 

National Mining Association. 

1 
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No. 15-1368: American Coalition for Clean Coal Electricity. 

No. 15-1370: Utility Air Regulatory Group and American Public Power 

Association. 

No. 15-1371: Alabama Power Company; Georgia Power Company; Gulf 

Power Company; and Mississippi Power Company. 

No. 15-1372: C02 Task Force of the Florida Electric Power 

Coordinating Group, Inc. 

No. 15-1373: 

Resources Group, Inc. 

No. 15-1374: 

No. 15-1375: 

No. 15-1376: 

Montana-Dakota Utilities Co., a Division of MDU 

Tri-State Generation and Transmission Association, Inc. 

United Mine Workers of America. 

National Rural Electric Cooperative Association; Arizona 

Electric Power Cooperative, Inc.; Associated Electric Cooperative, Inc.; Big Rivers 

Electric Corporation; Brazos Electric Power Cooperative, Inc.; Buckeye Power, 

Inc.; Central Montana Electric Power Cooperative; Central Power Electric 

Cooperative, Inc.; Corn Belt Power Cooperative; Dairyland Power Cooperative; 

Deseret Generation & Transmission Co-operative; East Kentucky Power 

Cooperative, Inc.; East River Electric Power Cooperative, Inc.; East Texas Electric 

Cooperative, Inc.; Georgia Transmission Corporation; Golden Spread Electrical 

Cooperative, Inc.; Hoosier Energy Rural Electric Cooperative, Inc.; Kansas 

Electric Power Cooperative, Inc.; Minnkota Power Cooperative, Inc.; North 

11 
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Carolina Electric Membership Corporation; Northeast Texas Electric Cooperative, 

Inc.; Northwest Iowa Power Cooperative; Oglethorpe Power Corporation; 

PowerSouth Energy Cooperative; Prairie Power, Inc.; Rushmore Electric Power 

Cooperative, Inc.; Sam Rayburn G&T Electric Cooperative, Inc.; San Miguel 

Electric Cooperative, Inc.; Seminole Electric Cooperative, Inc.; South Mississippi 

Electric Power Association; South Texas Electric Cooperative, Inc.; Southern 

Illinois Power Cooperative; Sunflower Electric Power Corporation; Tex-La 

Electric Cooperative of Texas, Inc.; Upper Missouri G. & T. Electric Cooperative, 

Inc.; Wabash Valley Power Association, Inc.; Western Farmers Electric 

Cooperative; and Wolverine Power Supply Cooperative, Inc. 

No. 15-1377: 

No. 15-1378: 

No. 15-1379: 

No. 15-1380: 

No. 15-1382: 

W estar Energy, Inc. 

NorthWestern Corporation d/b/a NorthWestern Energy. 

National Association of Home Builders. 

State of North Dakota. 

Chamber of Commerce of the United States of America; 

National Association of Manufacturers; American Fuel & Petrochemical 

Manufacturers; National Federation of Independent Business; American 

Chemistry Council; American Coke and Coal Chemicals Institute; American 

Foundry Society; American Forest & Paper Association; American Iron & Steel 

Institute; American Wood Council; Brick Industry Association; Electricity 

111 
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Consumers Resource Council; Lignite Energy Council; National Lime Association; 

National Oilseed Processors Association; and Portland Cement Association. 

No. 15-1383: Association of American Railroads. 

No. 15-1386: Luminant Generation Company LLC; Oak Grove 

Management Company LLC; Big Brown Power Company LLC; Sandow Power 

Company LLC; Big Brown Lignite Company LLC; Luminant Mining Company 

LLC; and Luminant Big Brown Mining Company LLC. 

No. 15-1393: 

No. 15-1398: 

No. 15-1409: 

Basin Electric Power Cooperative. 

Energy & Environment Legal Institute. 

Mississippi Department of Environmental Quality; State of 

Mississippi; and Mississippi Public Service Commission. 

No. 15-1410: International Brotherhood of Electrical Workers, AFL-

CIO. 

No. 15-1413: Entergy Corporation. 

No. 15-1418: LG&E and KU Energy LLC. 

No. 15-1422: West Virginia Coal Association. 

No. 15-1432: Newmont Nevada Energy Investment, LLC, and 

Newmont USA Limited. 

No. 15-1442: The Kansas City Board of Public Utilities- Unified 

Government of Wyandotte County /Kansas City, Kansas. 
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No. 15-1451: The North American Coal Corporation; The Coteau 

Properties Company; Coyote Creek Mining Company, LLC; The Falkirk Mining 

Company; Mississippi Lignite Mining Company; North American Coal Royalty 

Company; NODAK Energy Services, LLC; Otter Creek Mining Company, LLC; 

and The Sabine Mining Company. 

No. 15-1459: Indiana Utility Group. 

No. 15-1464: Louisiana Public Service Commission. 

No. 15-1470: GenOn Mid-Atlantic, LLC; Indian River Power LLC; 

Louisiana Generating LLC; Midwest Generation, LLC; NRG Chalk Point LLC; 

NRG Power Midwest LP; NRG Rema LLC; NRG Texas Power LLC; NRG 

Wholesale Generation LP; and Vienna Power LLC. 

No. 15-1472: 

No. 15-1474: 

No. 15-1475: 

No. 15-1477: 

Prairie State Generating Company, LLC. 

Minnesota Power (an operating division of ALLETE, Inc.). 

Denbury Onshore, LLC. 

Energy-Intensive Manufacturers Working Group on 

Greenhouse Gas Regulation. 

No. 15-1483: 

No. 15-1488: 

Local Government Coalition for Renewable Energy. 

Competitive Enterprise Institute; Buckeye Institute for 

Public Policy Solutions; Independence Institute; Rio Grande Foundation; 

Sutherland Institute; Klaus J. Christoph; Samuel R. Damewood; Catherine C. 
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Dellin; Joseph W. Luquire; Lisa R. Markham; Patrick T. Peterson; and K.risti 

Rosenquist. 

Respondents: 

Respondents are the United States Environmental Protection Agency (in Nos. 

15-1364, 15-1365, 15-1367, 15-1368, 15-1370,15-1373,15-1374, 15-1375, 15-1376, 

15-1380, 15-1383, 15-1398, 15-1410, 15-1418,15-1442,15-1472, 15-1474, 15-1475, 

15-1483) and the United States Environmental Protection Agency and Gina 

McCarthy, Administrator (in Nos. 15-1363,15-1366, 15-1371,15-1372, 15-1377, 

15-1378, 15-1379, 15-1382, 15-1386, 15-1393,15-1409,15-1413, 15-1422, 15-1432, 

15-1451, 15-1459, 15-1464, 15-1470, 15-1477, 15-1488). 

Intervenors and Amici Curiae: 

Dixon Bros., Inc.; Gulf Coast Lignite Coalition; Joy Global Inc.; Nelson 

Brothers, Inc.; Norfolk Southern Corp.; Peabody Energy Corp.; and Western 

Explosive Systems Company are Petitioner-Intervenors. 

Advanced Energy Economy; American Lung Association; American Wind 

Energy Association; Broward County, Florida; Calpine Corporation; Center for 

Biological Diversity; City of Austin d/b/a Austin Energy; City of Boulder; City of 

Chicago; City of Los Angeles, by and through its Department of Water and Power; 

City of New York; City of Philadelphia; City of Seattle, by and through its City 

Light Department; City of South Miami; Clean Air Council; Clean Wisconsin; Coal 

River Mountain Watch; Commonwealth of Massachusetts; Commonwealth of 
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Virginia; Conservation Law Foundation; District of Columbia; Environmental 

Defense Fund; Kanawha Forest Coalition; Keepers of the Mountains Foundation; 

Mon Valley Clean Air Coalition; National Grid Generation, LLC; Natural 

Resources Defense Council; New York Power Authority; NextEra Energy, Inc.; 

Ohio Environmental Council; Ohio Valley Environmental Coalition; Pacific Gas 

and Electric Company; Sacramento Municipal Utility District; Sierra Club; Solar 

Energy Industries Association; Southern California Edison Company; State of 

California by and through Governor Edmund G. Brown, Jr., and the California 

Air Resources Board, and Attorney General Kamala D. Harris; State of 

Connecticut; State of Delaware; State of Hawaii; State of Illinois; State of Iowa; 

State of Maine; State of Maryland; State of Minnesota by and through the 

Minnesota Pollution Control Agency; State of New Hampshire; State of New 

Mexico; State of New York; State of Oregon; State of Rhode Island; State of 

Vermont; State of Washington; and West Virginia Highlands Conservancy are 

Respondent-Intervenors. 

Philip Zoebisch; Pedernales Electric Cooperative, Inc.; Municipal Electric 

Authority of Georgia; Pacific Legal Foundation; Texas Public Policy Foundation; 

Morning Star Packing Company; Merit Oil Company; Loggers Association of 

Northern California; Norman R. "Skip" Brown; Southeastern Legal Foundation; 

National Black Chamber of Commerce; Hispanic Leadership Fund; 60Plus 

Association; Joseph S. D' Aleo; Dr. Harold H. Doiron; Dr. Don J. Easterbrook; 
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Dr. Theodore R. Eck; Dr. Gordon]. Fulks; Dr. William M. Gray; Dr. Craig D. 

Idso; Dr. Richard A. Keen; Dr. Anthony R. Lupo; Dr. Thomas P. Sheahen; Dr. S. 

Fred Singer; Dr. James P. Wallace III; Dr. George T. Wolff; Senator Mitch 

McConnell of Kentucky; Senator James M. Inhofe of Oklahoma; Senator Lamar 

Alexander of Tennessee; Senator John Barrasso of Wyoming; Senator Roy Blunt 

of Missouri; Senator John Boozman of Arkansas; Senator Shelly Moore Capito of 

West Virginia; Senator Bill Cassidy of Louisiana; Senator Dan Coats of Indiana; 

Senator John Cornyn of Texas; Senator Michael D. Crapo of Idaho; Senator Ted 

Cruz of Texas; Senator Steve Daines of Montana; Senator Michael B. Enzi of 

Wyoming; Senator Deb Fischer of Nebraska; Senator Orrin G. Hatch of Utah; 

Senator John Hoeven of North Dakota; Senator Ron Johnson of Wisconsin; 

Senator James Lankford of Oklahoma; Senator Joe Manchin of West Virginia; 

Senator John McCain of Arizona; Senator Lisa Murkowski of Alaska; Senator 

Rand Paul of Kentucky; Senator James E. Risch of Idaho; Senator Pat Roberts of 

Kansas; Senator M. Michael Rounds of South Dakota; Senator Marco Rubio of 

Florida; Senator Tim Scott of South Carolina; Senator Richard C. Shelby of 

Alabama; Senator Dan Sullivan of Alaska; Senator John Thune of South Dakota; 

Senator Patrick J. Toomey of Pennsylvania; Senator David Vitter of Louisiana; 

Senator Roger Wicker of Mississippi; Speaker Paul Ryan of Wisconsin, 1st 

Congressional District; Majority Leader Kevin McCarthy of California, 23rd 

Congressional District; Majority Whip Steve Scalise of Louisiana, 1st 
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Congressional District; Representative Cathy McMorris Rodgers of Washington, 

5th Congressional District; Representative Brian Babin of Texas, 36th 

Congressional District; Representative Lou Barletta of Pennsylvania, 11th 

Congressional District; Representative Andy Barr of Kentucky, 6th Congressional 

District; Representative Joe Barton of Texas, 6th Congressional District; 

Representative Gus Bilirakis of Florida, 12th Congressional District; 

Representative Mike Bishop of Michigan, 8th Congressional District; 

Representative Rob Bishop of Utah, 1st Congressional District; Representative 

Diane Black of Tennessee, 6th Congressional District; Representative Marsha 

Blackburn of Tennessee, 7th Congressional District; Representative Mike Bost of 

Illinois, 12th Congressional District; Representative Charles W. Boustany, Jr. of 

Louisiana, 3rd Congressional District; Representative Kevin Brady of Texas, 8th 

Congressional District; Representative Jim Bridenstine of Oklahoma, 1st 

Congressional District; Representative Mo Brooks of Alabama, 5th Congressional 

District; Representative Susan W. Brooks of Indiana, 5th Congressional District; 

Representative Ken Buck of Colorado, 4th Congressional District; Representative 

Larry Bucshon of Indiana, 8th Congressional District; Representative Michael C. 

Burgess of Texas, 26th Congressional District; Representative Bradley Byrne of 

Alabama, 1st Congressional District; Representative Ken Calvert of California, 

42nd Congressional District; Representative Earl L. "Buddy" Carter of Georgia, 

1st Congressional District; Representative John R. Carter of Texas, 31st 
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Congressional District; Representative Steve Chabot of Ohio, 1st Congressional 

District; Representative Jason Chaffetz of Utah, 3rd Congressional District; 

Representative Mike Coffman of Colorado, 6th Congressional District; 

Representative Tom Cole of Oklahoma, 4th Congressional District; Representative 

Chris Collins of New York, 27th Congressional District; Representative Doug 

Collins of Georgia, 9th Congressional District; Representative K. Michael 

Conaway of Texas, 11th Congressional District; Representative Kevin Cramer of 

North Dakota, At-Large Congressional District; Representative Ander Crenshaw 

of Florida, 4th Congressional District; Representative John Abney Culberson of 

Texas, 7th Congressional District; Representative Rodney Davis of Illinois, 13th 

Congressional District; Representative Jeff Denham of California, 1Oth 

Congressional District; Representative Ron DeSantis of Florida, 6th Congressional 

District; Representative Scott Des] arlais of Tennessee, 4th Congressional District; 

Representative Sean P. Duffy ofWisconsin, 7th Congressional District; 

Representative Jeff Duncan of South Carolina, 3rd Congressional District; 

Representative John J. Duncan, Jr. of Tennessee, 2nd Congressional District; 

Representative Renee Ellmers of North Carolina, 2nd Congressional District; 

Representative Blake Farenthold of Texas, 27th Congressional District; 

Representative Chuck Fleischmann of Tennessee, 3rd Congressional District; 

Representative John Fleming of Louisiana, 4th Congressional District; 

Representative Bill Flores of Texas, 17th Congressional District; Representative]. 
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Randy Forbes of Virginia, 4th Congressional District; Representative Virginia 

Foxx of North Carolina, 5th Congressional District; Representative Trent Franks 

of Arizona, 8th Congressional District; Representative Scott Garrett of New 

Jersey, 5th Congressional District; Representative Bob Gibbs of Ohio, 7th 

Congressional District; Representative Louie Gohmert of Texas, 1st Congressional 

District; Representative Bob Goodlatte of Virginia, 6th Congressional District; 

Representative Paul A. Gosar of Arizona, 4th Congressional District; 

Representative Kay Granger of Texas, 12th Congressional District; Representative 

Garret Graves of Louisiana, 6th Congressional District; Representative Sam 

Graves of Missouri, 6th Congressional District; Representative Tom Graves of 

Georgia, 14th Congressional District; Representative H. Morgan Griffith of 

Virginia, 9th Congressional District; Representative Glenn Grothman of 

Wisconsin, 6th Congressional District; Representative Frank C. Guinta of New 

Hampshire, 1st Congressional District; Representative Brett Guthrie of Kentucky, 

2nd Congressional District; Representative Gregg Harper of Mississippi, 3rd 

Congressional District; Representative Vicky Hartzler of Missouri, 4th 

Congressional District; Representative J eb Hensarling of Texas, 5th Congressional 

District; Representative J ody B. Hice of Georgia, 1Oth Congressional District; 

Representative J. French Hill of Arkansas, 2nd Congressional District; 

Representative Richard Hudson of North Carolina, 8th Congressional District; 

Representative Tim Huelskamp of Kansas, 1st Congressional District; 
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Representative Bill Huizenga of Michigan, 2nd Congressional District; 

Representative Will Hurd of Texas, 23rd Congressional District; Representative 

Robert Hurt of Virginia, 5th Congressional District; Representative Evan H. 

Jenkins of West Virginia, 3rd Congressional District; Representative Lynn Jenkins 

of Kansas, 2nd Congressional District; Representative Bill Johnson of Ohio, 6th 

Congressional District; Representative Sam Johnson of Texas, 3rd Congressional 

District; Representative Walter B. Jones of North Carolina, 3rd Congressional 

District; Representative Jim Jordan of Ohio, 4th Congressional District; 

Representative Mike Kelly of Pennsylvania, 3rd Congressional District; 

Representative Trent Kelly of Mississippi, 1st Congressional District; 

Representative Steve King of Iowa, 4th Congressional District; Representative 

Adam K.inzinger of Illinois, 16th Congressional District; Representative John 

Kline of Minnesota, 2nd Congressional District; Representative Doug LaMalfa of 

California, 1st Congressional District; Representative Doug Lamborn of Colorado, 

5th Congressional District; Representative Robert E. Latta of Ohio, 5th 

Congressional District; Representative Billy Long of Missouri, 7th Congressional 

District; Representative Barry Loudermilk of Georgia, 11th Congressional District; 

Representative Frank D. Lucas of Oklahoma, 3rd Congressional District; 

Representative Blaine Luetkemeyer of Missouri, 3rd Congressional District; 

Representative Cynthia M. Lummis ofWyoming, At-Large Congressional District; 

Representative Kenny Marchant of Texas, 24th Congressional District; 
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Representative Tom Marino of Pennsylvania, 10th Congressional District; 

Representative Thomas Massie of Kentucky, 4th Congressional District; 

Representative Michael T. McCaul of Texas, 1Oth Congressional District; 

Representative Tom McClintock of California, 4th Congressional District; 

Representative David B. McKinley of West Virginia, 1st Congressional District; 

Representative Martha MeSally of Arizona, 2nd Congressional District; 

Representative Mark Meadows of North Carolina, 11th Congressional District; 

Representative Luke Messer of Indiana, 6th Congressional District; Representative 

John L. Mica of Florida, 7th Congressional District; Representative Jeff Miller of 

Florida, 1st Congressional District; Representative John Moolenaar of Michigan, 

4th Congressional District; Representative Alex X. Mooney of West Virginia, 2nd 

Congressional District; Representative Markwayne Mullin of Oklahoma, 2nd 

Congressional District; Representative Tim Murphy of Pennsylvania, 18th 

Congressional District; Representative Randy Neugebauer of Texas, 19th 

Congressional District; Representative Dan Newhouse ofWashington, 4th 

Congressional District; Representative Richard B. Nugent of Florida, 11th 

Congressional District; Representative Devin Nunes of California, 22nd 

Congressional District; Representative Pete Olson of Texas, 22nd Congressional 

District; Representative Steven M. Palazzo of Mississippi, 4th Congressional 

District; Representative Stevan Pearce of New Mexico, 2nd Congressional District; 

Representative Scott Perry of Pennsylvania, 4th Congressional District; 
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Representative Robert Pittenger of North Carolina, 9th Congressional District; 

Representative Joseph R. Pitts of Pennsylvania, 16th Congressional District; 

Representative Ted Poe of Texas, 2nd Congressional District; Representative Mike 

Pompeo of Kansas, 4th Congressional District; Representative John Ratcliffe of 

Texas, 4th Congressional District; Representative Jim Renacci of Ohio, 16th 

Congressional District; Representative Reid Ribble of Wisconsin, 8th 

Congressional District; Representative Scott Rigell of Virginia, 2nd Congressional 

District; Representative David P. Roe of Tennessee, 1st Congressional District; 

Representative Harold Rogers of Kentucky, 5th Congressional District; 

Representative Mike Rogers of Alabama, 3rd Congressional District; 

Representative Dana Rohrabacher of California, 48th Congressional District; 

Representative Todd Rokita of Indiana, 4th Congressional District; Representative 

Peter J. Roskam of Illinois, 6th Congressional District; Representative Keith J. 

Rothfus of Pennsylvania, 12th Congressional District; Representative David 

Rouzer of North Carolina, 7th Congressional District; Representative Steve 

Russell of Oklahoma, 5th Congressional District; Representative Pete Sessions of 

Texas, 32nd Congressional District; Representative John Shimkus of Illinois, 15th 

Congressional District; Representative Bill Shuster of Pennsylvania, 9th 

Congressional District; Representative Michael K. Simpson of Idaho, 2nd 

Congressional District; Representative Adrian Smith of Nebraska, 3rd 

Congressional District; Representative Jason Smith of Missouri, 8th Congressional 
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District; Representative Lamar Smith of Texas, 21st Congressional District; 

Representative Chris Stewart of Utah, 2nd Congressional District; Representative 

Steve Stivers of Ohio, 15th Congressional District; Representative Marlin A. 

Stutzman of Indiana, 3rd Congressional District; Representative Glenn "GT" 

Thompson of Pennsylvania, 5th Congressional District; Representative Mac 

Thornberry of Texas, 13th Congressional District; Representative Patrick J. Tiberi 

of Ohio, 12th Congressional District; Representative Scott R. Tipton of Colorado, 

3rd Congressional District; Representative David A. Trott of Michigan, 11th 

Congressional District; Representative Michael R. Turner of Ohio, 1Oth 

Congressional District; Representative Fred Upton of Michigan, 4th Congressional 

District; Representative Ann Wagner of Missouri, 2nd Congressional District; 

Representative Tim Walberg of Michigan, 7th Congressional District; 

Representative Greg Walden of Oregon, 2nd Congressional District; 

Representative Jackie Walorski of Indiana, 2nd Congressional District; 

Representative Mimi Walters of California, 45th Congressional District; 

Representative Randy K. Weber of Texas, 14th Congressional District; 

Representative Daniel Webster of Florida, 1Oth Congressional District; 

Representative Brad R. Wenstrup of Ohio, 2nd Congressional District; 

Representative Bruce Westerman of Arkansas, 4th Congressional District; 

Representative Lynn A. Westmoreland of Georgia, 3rd Congressional District; 

Representative Ed Whitfield of Kentucky, 1st Congressional District; 
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Representative Roger Williams of Texas, 25th Congressional District; 

Representative Joe Wilson of South Carolina, 2nd Congressional District; 

Representative Robert J. Wittman of Virginia, 1st Congressional District; 

Representative Steve Womak of Arkansas, 3rd Congressional District; 

Representative Rob Woodall of Georgia, 7th Congressional District; 

Representative Kevin Yoder of Kansas, 3rd Congressional District; Representative 

Ted S. Y oho of Florida, 3rd Congressional District; Representative Don Young of 

Alaska, At-Large Congressional District; Representative Todd C. Young of 

Indiana, 9th Congressional District; Representative Ryan Zinke of Montana, At

Large Congressional District; Former State Public Utility Commissioners 

Congressman Kevin Cramer, David Armstrong, Randall Bynum, Charles 

Davidson, Jeff Davis, Mark David Goss, Robert Hix, Terry Jarrett, Larry Landis, 

Jon McKinney, Carol Miller, Polly Page, Anthony Rachal III, Dr. Edward Salmon, 

Joan Smith, Jim Sullivan, David Wright, and Tom Wright; Landmark Legal 

Foundation; Texas Association of Business; Pennsylvania Chamber of Business 

and Industry; Ohio Chamber of Commerce; Alaska Chamber of Commerce; 

Arizona Chamber of Commerce and Industry; Arkansas State Chamber of 

Commerce/ Associated Industries of Arkansas; Associated Industries of Missouri; 

Association of Commerce and Industry; Bakersfield Chamber of Commerce; 

Beaver Dam Chamber of Commerce; Billings Chamber of Commerce; 

Birmingham Business Alliance; Bismarck Mandan Chamber of Commerce; Blair 
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County Chamber of Commerce; Bowling Green Area Chamber of Commerce; 

Bullitt County Chamber of Commerce; Business Council of Alabama; Campbell 

County Chamber of Commerce; Canton Regional Chamber of Commerce; Carbon 

County Chamber of Commerce; Carroll County Chamber of Commerce; Catawba 

Chamber of Commerce; Central Chamber of Commerce; Central Louisiana 

Chamber of Commerce; Chamber Southwest Louisiana; Chamber630; Chandler 

Chamber of Commerce; Colorado Association of Commerce and Industry; 

Colorado Business Roundtable; Columbus Area Chamber of Commerce; Dallas 

Regional Chamber; Davis Chamber of Commerce; Detroit Regional Chamber of 

Commerce; Eau Claire Area Chamber of Commerce; Erie Regional Chamber & 

Growth Partnership; Fall River Area Chamber of Commerce & Industry; Fremont 

Area Chamber of Commerce; Georgia Association of Manufacturers; Georgia 

Chamber of Commerce; Gibson County Chamber of Commerce; Gilbert 

Chamber of Commerce; Grand Junction Area Chamber; Grand Rapids Area 

Chamber of Commerce; Great Lakes Metro Chambers Coalition; Greater Flagstaff 

Chamber of Commerce; Greater Green Bay Chamber of Commerce; Greater 

Irving-Las Colinas Chamber of Commerce; Greater Lehigh Valley Chamber of 

Commerce; Greater Muhlenberg Chamber of Commerce; Greater North Dakota 

Chamber of Commerce; Greater Orange Area Chamber of Commerce; Greater 

Phoenix Chamber of Commerce; Greater Shreveport Chamber of Commerce; 

Greater Summerville/Dorchester County Chamber of Commerce; Greater Tulsa 
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Hispanic Chamber of Commerce; Greater West Plains Area Chamber of 

Commerce; Hartford Area Chamber of Commerce; Hastings Area Chamber of 

Commerce; Hazard Perry County Chamber of Commerce; Illinois Manufacturers 

Association; Indiana Chamber of Commerce; Indiana County Chamber of 

Commerce; Iowa Association of Business and Industry; Jackson County Chamber; 

J ax Chamber of Commerce; Jeff Davis Chamber of Commerce; Johnson City 

Chamber of Commerce; Joplin Area Chamber of Commerce; Kalispell Chamber 

of Commerce; Kansas Chamber of Commerce; Kentucky Association of 

Manufacturers; Kentucky Chamber of Commerce; Kingsport Chamber of 

Commerce; Kyndle, Kentucky Network for Development, Leadership and 

Engagement; Latino Coalition; Lima-Allen County Chamber of Commerce; 

Lincoln Chamber of Commerce; Longview Chamber of Commerce; Loudoun 

Chamber of Commerce; Lubbock Chamber of Commerce; Madisonville-Hopkins 

County Chamber of Commerce; Maine State Chamber of Commerce; Manhattan 

Chamber of Commerce; McLean County Chamber of Commerce; Mercer 

Chamber of Commerce; Mesa Chamber of Commerce; Metro Atlanta Chamber of 

Commerce; Metropolitan Milwaukee Association of Commerce; Michigan 

Chamber of Commerce; Michigan Manufacturers Association; Midland Chamber 

of Commerce; Milbank Area Chamber of Commerce; Minot Area Chamber of 

Commerce; Mississippi Economic Council -The State Chamber of Commerce; 

Mississippi Manufacturers Association, Missouri Chamber of Commerce; Mobile 
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Area Chamber of Commerce; Montana Chamber of Commerce; Montgomery 

Area Chamber of Commerce; Morganfield Chamber of Commerce; Mount 

Pleasant/Titus County Chamber of Commerce; Myrtle Beach Chamber of 

Commerce; Naperville Area Chamber of Commerce; Nashville Area Chamber of 

Commerce; National Black Chamber of Commerce; Nebraska Chamber of 

Commerce and Industry; Nevada Manufacturers Association; New Jersey Business 

& Industry Association; New Jersey State Chamber of Commerce; New Mexico 

Business Coalition; Newcastle Area Chamber of Commerce; North Carolina 

Chamber of Commerce; North Country Chamber of Commerce; Northern 

Kentucky Chamber of Commerce; Ohio Manufacturers Association; Orrville Area 

Chamber of Commerce; Oshkosh Chamber of Commerce; Paducah Area 

Chamber of Commerce; Paintsville/] ohnson County Chamber of Commerce; 

Pennsylvania Manufacturers Association; Port Aransas Chamber of 

Commerce/Tourist Bureau; Powell Valley Chamber of Commerce; Putnam 

Chamber of Commerce; Rapid City Area Chamber of Commerce; Rapid City 

Economic Development Partnership; Redondo Beach Chamber of Commerce; 

Roanoke Valley Chamber of Commerce; Rock Springs Chamber of Commerce; 

Salt Lake Chamber of Commerce; San Diego East County Chamber of 

Commerce; San Gabriel Valley Economic Partnership; Savannah Area Chamber of 

Commerce; Schuylkill Chamber of Commerce; Shoals Chamber of Commerce; 

Silver City Grant County Chamber of Commerce; Somerset County Chamber of 
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Commerce; South Bay Association of Chambers of Commerce; South Carolina 

Chamber of Commerce; South Dakota Chamber of Commerce; Southeast 

Kentucky Chamber of Commerce; Southwest Indiana Chamber; Springerville

Eagar Chamber of Commerce; Springfield Area Chamber of Commerce; St. Louis 

Regional Chamber; State Chamber of Oklahoma; Superior Arizona Chamber of 

Commerce; Tempe Chamber of Commerce; Tennessee Chamber of Commerce 

and Industry; Tucson Metro Chamber of Commerce; Tulsa Chamber of 

Commerce; Tyler Area Chamber of Commerce; Upper Sandusky Area Chamber of 

Commerce; Utah Valley Chamber; Victoria Chamber of Commerce; Virginia 

Chamber of Commerce; Wabash County Chamber of Commerce; West Virginia 

Chamber of Commerce; West Virginia Manufacturers Association; Westmoreland 

County Chamber of Commerce; White Pine Chamber of Commerce; Wichita 

Metro Chamber of Commerce; Williamsport/Lycoming Chamber of Commerce; 

Wisconsin Manufacturers & Commerce; Wyoming Business Alliance; Wyoming 

State Chamber of Commerce; Youngstown Warren Regional Chamber; State of 

Nevada; and Consumers' Research are amici curiae in support of Petitioners. 

Former EPA Administrators William D. Ruckelshaus and William K. Reilly; 

Institute for Policy Integrity at New York University School of Law; National 

League of Cities; U.S. Conference of Mayors; Baltimore, MD; Boulder County, 

CO; Coral Gables, FL; Grand Rapids, MI; Houston, TX;Jersey City, NJ; Los 

Angeles, CA; Minneapolis, MN; Pinecrest, FL; Portland, OR; Providence, RI; Salt 
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Lake City, UT; San Francisco, CA; West Palm Beach, FL; American Thoracic 

Society; American Medical Association; American College of Preventive Medicine; 

American College of Occupational and Environmental Medicine; Service 

Employees International Union; American Sustainable Business Council; and 

South Carolina Small Business Chamber of Commerce are amici curiae in support of 

Respondents. 

Ann Arbor, MI; Arlington County, VA; Aurora, IL; Bellingham, WA; Berkeley, 

CA; Bloomington, IN; Boise, ID; Boston, MA; Carmel, IN; Chapel Hill, NC; 

Clarkston, GA; Cutler Bay, FL; Elgin, IL; Eugene, OR; Evanston, IL; Fort Collins, 

CO; Henderson, NV; Highland Park, IL; Hoboken, NJ; Holyoke, MA; King 

County, W A; Madison, WI; Miami, FL; Miami Beach, FL; Milwaukie, OR; 

Newburgh Heights, OH; Oakland, CA; Pittsburgh, PA; Portland, ME; Reno, NV; 

Rochester, NY; Syracuse, NY; Tucson, AZ; Washburn, WI; West Chester, PA; 

West Hollywood, CA; Mayor of Dallas, TX; Mayor of Knoxville, TN; Mayor of 

Missoula, MT; Mayor of Orlando, FL; American Academy of Pediatrics; National 

Medical Association; National Association for Medical Direction of Respiratory 

Care; American Public Health Association; Former State Energy and 

Environmental Officials Matt Baker, Janet Gail Besser, Ron Binz, Garry Brown, 

Michael H. Dworkin, Jeanne Fox, Dian Grueneich, Paul Hibbard, Karl Rabago, 

Cheryl Roberto, Barbara Roberts, Jim Roth, Larry R. Soward, Kelly Speakes

Backman, Sue Tierney, Kathy Watson; Union of Concerned Scientists; Grid 
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Experts Benjamin F. Hobbs, Brendan Kirby, Kenneth]. Lutz, James D. McCalley, 

Brian Parsons; Frank Pallone, Jr., Representative of New Jersey; Jared Huffman, 

Representative of California; Nancy Pelosi, Representative of California; Steny H. 

Hoyer, Representative of Maryland; James E. Clyburn, Representative of South 

Carolina; Xavier Becerra, Representative of California; Joseph Crowley, 

Representative of New York; John Conyers, Jr., Representative of Michigan; Elijah 

E. Cummings, Representative of Maryland; Peter A. DeFazio, Representative of 

Oregon; Eliot L. Engel, Representative of New York; Raul M. Grijalva, 

Representative of Arizona; Eddie Bernice Johnson, Representative of Texas; 

Sander Levin, Representative of Michigan; John Lewis, Representative of Georgia; 

Nita M. Lowey, Representative of New York; Jim McDermott, Representative of 

Washington; Richard E. Neal, Representative of Massachusetts; David Price, 

Representative of North Carolina; Charles B. Rangel, Representative of New York; 

Bobby L. Rush, Representative of Illinois; Jose E. Serrano, Representative of New 

York; Louise M. Slaughter, Representative of New York; Alma S. Adams, 

Representative of North Carolina; Pete Aguilar, Representative of California; 

Karen Bass, Representative of California; Ami Bera, Representative of California; 

DonaldS. Beyer, Jr., Representative of Virginia; Earl Blumenauer, Representative 

of Oregon; Suzanne Bonamici, Representative of Oregon; Brendan F. Boyle, 

Representative of Pennsylvania; Robert A. Brady, Representative of Pennsylvania; 

Corrine Brown, Representative of Florida; Julia Brownley, Representative of 
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California; Cheri Bustos, Representative of Illinois; G.K. Butterfield, 

Representative of North Carolina; Lois Capps, Representative of California; Tony 

Cardenas, Representative of California; John C. Carney, Jr., Representative of 

Delaware; Andre Carson, Representative of Indiana; Matt Cartwright, 

Representative of Pennsylvania; Kathy Castor, Representative of Florida; Joaquin 

Castro, Representative ofTexas;Judy Chu, Representative of California; David N. 

Cicilline, Representative of Rhode Island; Katherine M. Clark, Representative of 

Massachusetts; Emanuel Cleaver, II, Representative of Missouri; Steve Cohen, 

Representative of Tennessee; Gerald E. Connolly, Representative of Virginia; Joe 

Courtney, Representative of Connecticut; Danny K. Davis, Representative of 

Illinois; Susan A. Davis, Representative of California; Diana L. DeGette, 

Representative of Colorado; John K. Delaney, Representative of Maryland; Rosa 

L. DeLauro, Representative of Connecticut; Suzan K. DelBene, Representative of 

Washington; Mark DeSaulnier, Representative of California; Theodore E. Deutch, 

Representative of Florida; Debbie Dingell, Representative of Michigan; Michael F. 

Doyle, Representative of Pennsylvania; Tammy Duckworth, Representative of 

Illinois; Donna F. Edwards, Representative of Maryland; Keith Ellison, 

Representative of Minnesota; Anna G. Eshoo, Representative of California; 

Elizabeth H. Esty, Representative of Connecticut; Sam Farr, Representative of 

California; Chaka Fattah, Representative of Pennsylvania; Bill Foster, 

Representative of Illinois; Lois Frankel, Representative of Florida; Ruben Gallego, 
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Representative of Arizona; John Garamendi, Representative of California; Alan 

Grayson, Representative of Florida; Luis V. Gutierrez, Representative of Illinois; 

Janice Hahn, Representative of California; Alcee L. Hastings; Representative of 

Florida; Denny Heck, Representative ofWashington; Brian Higgins, 

Representative of New York; Jim Himes, Representative of Connecticut; Michael 

M. Honda, Representative of California; Steve Israel, Representative of New York; 

Shelia Jackson Lee, Representative of Texas; Hakeem Jeffries, Representative of 

New York; Henry C. "Hank" Johnson, Representative of Georgia; William R. 

Keating, Representative of Massachusetts; Robin L. Kelly, Representative of 

Illinois; Joseph P. Kennedy, III, Representative of Massachusetts; Daniel T. 

Kildee, Representative of Michigan; Derek Kilmer, Representative of Washington; 

Ann McLane Kuster, Representative of New Hampshire; James R. Langevin, 

Representative of Rhode Island; John B. Larson, Representative of Connecticut; 

Brenda L. Lawrence, Representative of Michigan; Barbara Lee, Representative of 

California; Ted W. Lieu, Representative of California; Daniel Lipinski, 

Representative of Illinois; Dave Loebsack, Representative of Iowa; Zoe Lofgren, 

Representative of California; Alan Lowenthal, Representative of California; Ben 

Ray Lujan, Representative of New Mexico; Michelle Lujan Grisham, 

Representative of New Mexico; Stephen F. Lynch, Representative of 

Massachusetts; Carolyn B. Maloney, Representative of New York; Sean Patrick 

Maloney, Representative of New York; Doris Matsui, Representative of California; 
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Betty McCollum, Representative of Minnesota; James P. McGovern, 

Representative of Massachusetts; Jerry McNerney, Representative of California; 

Gregory W. Meeks, Representative of New York; Grace Meng, Representative of 

New York; Gwen Moore, Representative of Wisconsin; Seth Moulton, 

Representative of Massachusetts; Patrick E. Murphy, Representative of Florida; 

Jerrold Nadler, Representative of New York; Grace F. Napolitano, Representative 

of California; Donald Norcross, Representative of New Jersey; Eleanor Holmes 

Norton, Representative of District of Columbia; Beto O'Rourke, Representative of 

Texas; Bill Pascrell,Jr., Representative of New Jersey; Donald M. Payne, Jr., 

Representative of New Jersey; Ed Perlmutter, Representative of Colorado; Scott 

H. Peters, Representative of California; Chellie Pingree, Representative of Maine; 

Mark Pocan, Representative of Wisconsin; Jared Polis, Representative of 

Colorado; Mike Quigley, Representative of Illinois; Kathleen M. Rice, 

Representative of New York; Cedric L. Richmond, Representative of Louisiana; 

Lucille Roybal-Allard, Representative of California; Raul Ruiz, Representative of 

California; C.A. Dutch Ruppersberger, Representative of Maryland; Gregorio Kilili 

Camacho Sablan, Representative of Northern Mariana Islands; Linda T. Sanchez, 

Representative of California; Loretta Sanchez, Representative of California; John 

P. Sarbanes, Representative of Maryland; Jan Schakowsky, Representative of 

Illinois; Adam B. Schiff, Representative of California; Kurt Schrader, 

Representative of Oregon; Robert C. "Bobby" Scott, Representative of Virginia; 
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Brad Sherman, Representative of California; Albio Sires, Representative of New 

Jersey; Adam Smith, Representative of Washington; Jackie Speier, Representative 

of California; Eric Swalwell, Representative of California; Mark Takai, 

Representative of Hawaii; Mark Takano, Representative of California; Mike 

Thompson, Representative of California; Dina Titus, Representative of Nevada; 

Paul D. Tonko, Representative of New York; Niki Tsongas, Representative of 

Massachusetts; Chris Van Hollen, Representative of Maryland; Juan Vargas, 

Representative of California; Debbie Wasserman Schultz, Representative of 

Florida; Maxine Waters, Representative of California; Bonnie Watson Coleman, 

Representative of New Jersey; Peter Welch, Representative of Vermont; Frederica 

S. Wilson, Representative of Florida; John Y armuth, Representative of Kentucky; 

Tammy Baldwin, Senator of Wisconsin; Michael F. Bennet, Senator of Colorado; 

Richard Blumenthal, Senator of Connecticut; Cory A. Booker, Senator of New 

Jersey; Barbara Boxer, Senator of California; Sherrod Brown, Senator of Ohio; 

Maria Cantwell, Senator ofWashington; Benjamin L. Cardin, Senator of Maryland; 

Thomas R. Carper, Senator of Delaware; Robert P. Casey, Jr., Senator of 

Pennsylvania; Christopher A. Coons, Senator of Delaware; Richard J. Durbin, 

Senator of Illinois; Dianne Feinstein, Senator of California; Al Franken, Senator of 

Minnesota; Kirsten E. Gillibrand, Senator of New York; Martin Heinrich, Senator 

of New Mexico; Mazie K. Hirono, Senator of Hawaii; Tim Kaine, Senator of 

Virginia; Angus S. King, Jr., Senator of Maine; Amy Klobuchar, Senator of 
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Minnesota; Patrick J. Leahy, Senator of Vermont; Edward J. Markey; Senator of 

Massachusetts; Robert Menendez, Senator of New Jersey; Jeff Merkley, Senator of 

Oregon; Patty Murray, Senator of Washington; Gary C. Peters, Senator of 

Michigan; Jack Reed, Senator of Rhode Island; Harry Reid, Senator of Nevada; 

Bernard Sanders, Senator of Vermont; Brian Schatz, Senator of Hawaii; Charles E. 

Schumer, Senator of New York; Jeanne Shaheen, Senator of New Hampshire; 

Debbie Stabenow, Senator of Michigan; Mark R. Warner, Senator of Virginia; 

Sheldon Whitehouse, Senator of Rhode Island; Ron Wyden, Senator of Oregon; 

Sherwood Boehlert, Representative of New York (retired); Milton "Bob" Carr, 

Representative of Michigan (retired); Thomas A. Daschle, Senator and 

Representative of South Dakota (retired); Thomas Downey, Representative of 

New York (retired); David Durenberger, Senator of Minnesota (retired); Tom 

Harkin, Senator and Representative of Iowa (retired); Bill Hughes, Representative 

of New Jersey (retired);]. Robert Kerrey, Senator of Nebraska (retired); Carl 

Levin, Senator of Michigan (retired); Joseph I. Lieberman, Senator of Connecticut 

(retired); George Miller, Representative of California (retired); George]. Mitchell, 

Senator of Maine (retired); Jim Moran, Representative of Virginia (retired); Henry 

Waxman, Representative of California (retired); Timothy E. Wirth, Senator and 

Representative of Colorado (retired); Amazon.com, Inc.; Apple Inc.; Google Inc.; 

Microsoft Corp.; Leon G. Billings; Thomas C. Jorling; Citizens Utility Board; 

Consumers Union; Public Citizen, Inc.; Climate Scientists David Battisti, Marshall 
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Burke, Ken Caldeira, Noah Diffenbaugh, William E. Easterling III, Christopher 

Field, John Harte, Jessica Hellman, Daniel Kirk-Davidoff, David Lobell, Katherine 

Mach, Pamela Matson, James C. Mcwilliams, Mario J. Molina, Michael 

Oppenheimer, Jonathan Overpeck, Scott R. Saleska, Noelle Eckley Selin, Drew 

Shindell, and Steven Wofsy; Dominion Resources, Inc.; U.S. Black Chambers, Inc.; 

CABA (Climate Action Business Association, New England); Pioneer Valley Local 

First; Local First Ithaca; Green America; Kentucky Sustainable Business Council; 

West Virginia Sustainable Business Council; Ohio Sustainable Business Council; 

Idaho Clean Energy Association; Integrative Healthcare Policy Consortium; 

Sustainable Furnishings Council; National Small Business Network; New York 

State Sustainable Business Council; P3Utah; Business and Labor Coalition of New 

York; Small Business Minnesota; Metro Independent Business Council 

(Minneapolis); Lowcountry Local First (South Carolina); Local First Arizona; 

Sustainable Business Network of Massachusetts; Sustainable Business Network of 

Greater Philadelphia; Hampton Roads Hispanic Chamber of Commerce; 

Heartland Black Chamber of Commerce (Kansas); Madeleine K. Albright; Leon E. 

Panetta; William J. Burns; Catholic Climate Covenant; Catholic Rural Life; 

Evangelical Environmental Network; National Council of Churches USA; 

Coalition on the Environment and Jewish Life; Church World Service; Union of 

Reform Judaism; Women of Reform Judaism; National Baptist Convention of 

America; Progressive National Baptist Convention; Hazon; Sisters of Mercy of the 
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Americas, Institute Leadership Team; Maryknoll Sisters; Sisters of the Divine 

Compassion; The Columban Center for Advocacy and Outreach; Cabrini College; 

Fordham University; University of San Diego; Center for Sustainability at Saint 

Louis University; Center for Human Rights and International Justice, Boston 

College; The Boisi Center of Boston College; Conference for Mercy Higher 

Education; University of San Francisco; LeMoyne College; The Center for Peace 

and Justice Education; Loyola University Maryland; The College of the Holy 

Cross; Florida Council of Churches; Wisconsin Council of Churches; The Diocese 

of Stockton, California; The Diocese of Des Moines, Iowa; The Diocese of 

Davenport, Iowa; Catholic Committee of Appalachia; Sisters of Charity of New 

York; Dominican Sisters of Springfield, IL; Sisters of St. Joseph Earth Center: SSJ 

Earth Center; Sisters of St. Joseph Peace Leadership Team; Sisters of Charity of 

Saint Elizabeth Office of Peace, Justice and Ecological Integrity; School Sisters of 

Notre Dame Atlantic Midwest Province Department of Justice, Peace and 

Integrity of Creation; Buffalo Diocese Care for Creation Committee; Dominican 

Sisters of Grand Rapids; Adobe, Inc.; Mars, Incorporated; IKEA North America 

Services LLC; and Blue Cross and Blue Shield of Massachusetts, Inc. filed motions 

and amici curiae briefs in support of Respondents that remain pending as of the 

time of filing of this final form brief. 
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B. Rulings Under Review 

These consolidated cases involve final agency action of the United States 

Environmental Protection Agency titled, "Carbon Pollution Emission Guidelines 

for Existing Stationary Sources: Electric Utility Generating Units," and published 

on October 23, 2015, at 80 Fed. Reg. 64,662. 

C. Related Cases 

These consolidated cases have not previously been before this Court or any 

other court. Counsel is aware of five related cases that, as of the time of filing, have 

appeared before this Court: 

(1) In re Murrqy Enet;gy Corporation, No. 14-1112, 

(2) Murrqy Energy Corporation v. EPA, No. 14-1151 (consolidated with No. 

14-1112), 

(3) State ifWest Virginia v. EPA, No. 14-1146, 

(4) In reState ifWest Virginia, No. 15-1277, and 

(5) In re Peabo4J Energy Corporation, No. 15-1284 (consolidated with No. 15-

1277). 

Counsel is aware of five related proceedings that, as of the time of filing, have 

appeared before the United States Supreme Court: 

(1) West Virginia v. EPA, 136 S. Ct. 1000 (2016), 

(2) Basin Electric Power Coop. v. EPA, 136 S. Ct. 998 (2016), 

(3) Murrqy Energy Corp. v. EPA, 136 S. Ct. 999 (2016), 
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(4) ChamberifCommerce v. EPA, 136 S. Ct. 999 (2016), and 

(5) North Dakota v. EPA, 136 S. Ct. 999 (2016). 

Per the Court's order of January 21, 2016, the following cases are consolidated 

and being held in abeyance pending potential administrative resolution of biogenic 

carbon dioxide emissions issues in the Final Rule: National Alliance if Forest Owners 

v. EPA, No. 15-1478; Biogenic C02 Coalition v. EPA, No. 15-1479; and American 

Forest & Paper Association) Inc. and American Wood Council v. EPA, No. 15-1485. 
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CORPORATE DISCLOSURE STATEMENTS 

Non-governmental Petitioners submit the following statements pursuant to 

Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit Rule 26.1: 

Alabama Power Company is a wholly-owned subsidiary of Southern Company, 
which is a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Alabama Power Company's stock. Southern 
Company is traded publicly on the New York Stock Exchange under the symbol 
"SC)." 

American Coalition for Clean Coal Electricity ("ACCCE") is a partnership of 
companies that are involved in the production of electricity from coal. ACCCE 
recognizes the inextricable linkage between energy, the economy and our 
environment. Toward that end, ACCCE supports policies that promote the wise use 
of coal, one of America's largest domestically produced energy resources, to ensure a 
reliable and affordable supply of electricity to meet our nation's demand for energy. 
The ACCCE is a "trade association" within the meaning of Circuit Rule 26.1 (b). It has 
no parent corporation, and no publicly held company owns a 10% or greater interest 
in the ACCCE. 

American Public Power Association ("APP A") is the national association of 
publicly-owned electric utilities. APP A has no outstanding shares or debt securities in 
the hands of the public. APPA has no parent company. No publicly held company 
has a 10% or greater ownership in APP A. 

Arizona Electric Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Arizona Electric Power Cooperative, Inc., and 
it is not a subsidiary or an afflliate of any publicly owned corporation. 

Associated Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of Associated Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Association of American Railroads ("AAR") is a nonprofit trade association whose 
members include all of the Class I freight railroads (the largest freight railroads), as 
well as some smaller freight railroads and Amtrak. AAR represents its member 
railroads in proceedings before Congress, the courts, and administrative agencies in 
matters of common interest, such as the issues that are the subject matter of this 
litigation. AAR is a "trade association" within the meaning of Circuit Rule 26.1 (b). It 
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has no parent corporation, and no publicly held company owns a 10% or greater 
interest in AAR. 

Basin Electric Power Cooperative ("Basin Electric") is a not-for-profit regional 
wholesale electric generation and transmission cooperative owned by over 100 
member cooperatives. Basin Electric provides wholesale power to member rural 
electric systems in nine states, with electric generation facilities in North Dakota, 
South Dakota, Wyoming, Montana, and Iowa serving approximately 2. 9 million 
customers. Basin Electric has no parent companies. There are no publicly held 
corporations that have a 10% or greater ownership interest in Basin Electric. 

Big Brown Lignite Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary ofTexas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Big Brown Power Company, LLC is a wholly owned subsidiary ofLuminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary ofTexas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Big Rivers Electric Corporation has no parent corporation. No publicly held 
corporation owns any portion of Big Rivers Electric Corporation, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Brazos Electric Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Brazos Electric Power Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 
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Buckeye Institute for Public Policy Solutions ("Buckeye Institute") is a nonprofit 
organization incorporated in Ohio under Section 501(c)(3) of the Internal Revenue 
Code. The Buckeye Institute seeks to improve Ohio policies by performing research 
and promoting market-oriented policy solutions. No parent company or publicly-held 
company has a 10% or greater ownership interest in the Buckeye Institute. 

Buckeye Power, Inc. has no parent corporation. No publicly held corporation owns 
any portion of Buckeye Power, Inc., and it is not a subsidiary or an affiliate of any 
publicly owned corporation. 

Central Montana Electric Power Cooperative has no parent corporation. No 
publicly held corporation owns any portion of Central Montana Electric Power 
Cooperative, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Central Power Electric Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Central Power Electric Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

C02 Task Force of the Florida Electric Power Coordinating Group, Inc. 
("FCG") is a non-profit, non-governmental corporate entity organized under the laws 
of Florida. The FCG does not have a parent corporation. No publicly held 
corporation owns 10% or more of the FCG's stock. 

Competitive Enterprise Institute ("CEI") is a nonprofit organization incorporated 
in Washington D.C. under Section 501 (c)(3) of the Internal Revenue Code. CEI 
focuses on advancing market approaches to regulatory issues. No parent company or 
publicly-held company has a 10% or greater ownership interest in CEI. 

Corn Belt Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Corn Belt Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Coteau Properties Company ("Coteau Properties") is a wholly-owned subsidiary of 
The North American Coal Corporation ("NACoal"). No publicly held entity has a 
10% or greater ownership interest in Coteau Properties. The general nature and 
purpose of Coteau Properties, insofar as relevant to this litigation, is the mining and 
marketing of lignite coal as fuel for power generation in North Dakota. 

Coyote Creek Mining Company, LLC ("Coyote Creek Mining") is a wholly-owned 
subsidiary of NACoal. No publicly held entity has a 10% or greater ownership interest 
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in Coyote Creek Mining. The general nature and purpose of Coyote Creek Mining, 
insofar as relevant to this litigation, is the mining and marketing of lignite coal as fuel 
for power generation in North Dakota. 

Dairyland Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Dairyland Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Den bury Onshore, LLC is a wholly owned subsidiary of Denbury Resources Inc., a 
publicly held corporation whose shares are listed on the New York Stock Exchange. 
Other than Denbury Resources Inc., no publicly-held company owns 10% or more of 
any of Petitioner's stock and no publicly-held company holds 10% or more of 
Denbury Resources, Inc., stock. The stock of Denbury Resources, Inc. is traded 
publicly on the New York Stock Exchange under the symbol "DNR." Denbury is an 
oil and gas production company. As a part of its oil recovery operations (generally 
termed "tertiary" or "enhanced" recovery) that are performed in several states, 
Denbury, with its affiliated companies, produces, purchases, transports, and injects 
carbon dioxide for the purpose of the recovery of hydrocarbon resources. 

Deseret Generation & Transmission Co-operative has no parent corporation. No 
publicly held corporation owns any portion of Deseret Generation & Transmission 
Co-operative, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

East Kentucky Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of East Kentucky Power Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

East River Electric Power Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of East River Electric Power Cooperative, 
Inc., and it is not a subsidiary or an affiliate of any publicly owned corporation. 

East Texas Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of East Texas Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Energy-Intensive Manufacturers Working Group on Greenhouse Gas 
Regulation ("ElM") is a coalition of individual companies. ElM has no outstanding 
shares or debt securities in the hands of the public. ElM has no parent corporation, 
and no publicly held company has 10% or greater ownership in ElM. 
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Entergy Corporation ("Entergy") is a publicly traded company incorporated in the 
State of Delaware, with its principal place of business in the city of New Orleans, 
Louisiana. Entergy does not have any parent companies that have a 10% or greater 
ownership interest in Entergy. Further, there is no publicly-held company that has a 
10% or greater ownership interest in Entergy. Entergy is an integrated energy 
company engaged primarily in electric power production and electric retail 
distribution operations. Entergy delivers electricity to approximately 2.8 million 
customers in Arkansas, Louisiana, Mississippi, and Texas. 

Falkirk Mining Company ("Falkirk Mining") is a wholly-owned subsidiary of 
NACoal. No publicly held entity has a 10% or greater ownership interest in Falkirk 
Mining. The general nature and purpose of Falkirk Mining, insofar as relevant to this 
litigation, is the mining and marketing of lignite coal as fuel for power generation in 
North Dakota. 

GenOn Mid-Atlantic, LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG North 
America LLC, a limited liability corporation wholly owned by GenOn Americas 
Generation, LLC. GenOn Americas Generation, LLC is a limited liability corporation 
wholly owned by NRG Americas, Inc. NRG Americas, Inc. is a corporation wholly 
owned by GenOn Energy Holdings, Inc., a corporation wholly owned by GenOn 
Energy, Inc. GenOn Energy, Inc. is a corporation wholly owned by NRG Energy, 
Inc. a Delaware publicly-traded corporation. NRG Energy, Inc. has no parent 
corporation. As of the last reporting period, T. Rowe Price Associates, Inc. held a 
10% or greater ownership in NRG Energy, Inc. As of the last reporting period, T. 
Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc., a publicly
traded company. 

Georgia Power Company is a wholly-owned subsidiary of Southern Company, 
which is a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Georgia Power Company's stock. Southern Company 
is traded publicly on the New York Stock Exchange under the symbol "SO." 

Georgia Transmission Corporation has no parent corporation. No publicly held 
corporation owns any portion of Georgia Transmission Corporation, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Golden Spread Electrical Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Golden Spread Electrical Cooperative, Inc., and 
it is not a subsidiary or an affiliate of any publicly owned corporation. 
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Gulf Power Company is a wholly-owned subsidiary of Southern Company, which is 
a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Gulf Power Company's stock. Southern Company is 
traded publicly on the New York Stock Exchange under the symbol "SO." 

Hoosier Energy Rural Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Hoosier Energy Rural Electric 
Cooperative, Inc., and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Independence Institute is a nonprofit organization incorporated in Colorado under 
Section 501 ( c)(3) of the Internal Revenue Code. The Independence Institute is a 
public policy think tank whose purpose is to educate citizens, legislators, and opinion 
makers in Colorado about policies that enhance personal and economic freedom. No 
parent company or publicly-held company has a 10% or greater ownership interest in 
the Independence Institute. 

Indian River Power LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG 
Energy, Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has no 
parent corporation. As of the last reporting period, T. Rowe Price Associates, Inc. 
held a 10% or greater ownership in NRG Energy, Inc. As of the last reporting period, 
T. Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a 
publicly-traded company. 

Indiana Utility Group ("lUG") is a continuing association of individual electric 
generating companies operated for the purpose of promoting the general interests of 
the membership of electric generators. lUG has no outstanding shares or debt 
securities in the hand of the public and has no parent company. No publicly held 
company has a 10% or greater ownership interest in IUG. 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers, and Helpers ("IBB") is a non-profit national labor organization with 
headquarters in Kansas City, Kansas. IBB's members are active and retired members 
engaged in various skilled trades of welding and fabrication of boilers, ships, pipelines, 
and other industrial facilities and equipment in the United States and Canada, and 
workers in other industries in the United States organized by the IBB. IBB provides 
collective bargaining representation and other membership services on behalf of its 
members. IBB is affiliated with the American Federation of Labor-Congress of 
Industrial Organizations. IBB and its afflliated lodges own approximately 60% of the 
outstanding stock of Brotherhood Bancshares, Inc., the holding company of the Bank 

XXXVll 

ED_0011318_00011168-00059 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

of Labor. Bank of Labor's mission is to serve the banking and other financial needs of 
the North American labor movement. No entity owns 10% or more of IBB. 

International Brotherhood of Electrical Workers, AFL-CIO ("IBEW") is a non
profit national labor organization with headquarters located at 900 7th Street, N.W., 
Washington, D.C. 20001. IBEW's members are active and retired skilled electricians 
and related professionals engaged in a broad array of U.S. industries, including the 
electrical utility, coal mining, and railroad transportation sectors that stand to be 
impacted adversely by implementation of EPA's final agency action. IBEW provides 
collective bargaining representation and other membership services and benefits on 
behalf of its members. IBEW is affiliated with the American Federation of Labor
Congress of Industrial Organizations. IBEW has no parent companies, subsidiaries, or 
affiliates that have issued shares or debt securities to the public. 

Kansas Electric Power Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Kansas Electric Power Cooperative, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

LG&E and KU Energy LLC is the holding company for Louisville Gas and Electric 
Company ("LG&E") and Kentucky Utilities Company ("KU"), regulated utilities that 
serve a total of 1.2 million customers. LG&E serves 321,000 natural gas and 400,000 
electric customers in Louisville, Kentucky and 16 surrounding counties, whereas KU 
serves 543,000 customers in 77 Kentucky counties and five counties in Virginia. 
LG&E and KU Energy LLC is a wholly-owned subsidiary of PPL Corporation. Other 
than PPL Corporation, no publicly-held company owns 10% or more of any of 
LG&E and KU Energy LLC's membership interests. No publicly held company has a 
10% or greater ownership interest in PPL Corporation. 

Local Government Coalition for Renewable Energy ("Coalition") is a not-for
profit association of local government entities, including cities, counties and special 
purpose authorities. Working in coordination with the Municipal Waste Management 
Association, the environmental afflliate of the U.S. Conference of Mayors, the 
Coalition participates in state and federal regulatory proceedings, as well as judicial 
review proceedings, that affect operation of waste-to-energy facilities for management 
of municipal solid waste. None of the Coalition members have issued stock, 
partnership shares or any similar indicia of ownership interests, and none of the 
Coalition members have a parent corporation. As noted below, the Coalition joins this 
brief with respect to Arguments liLA and III.B. 

Louisiana Generating LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG South 

XXXV111 

ED_0011318_00011168-00060 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Central Generating LLC, a limited liability corporation which in turn is wholly owned 
by NRG Energy, Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has 
no parent corporation. As of the last reporting period, T. Rowe Price Associates, Inc. 
held a 10% or greater ownership in NRG Energy, Inc. As of the last reporting period, 
T. Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a 
publicly-traded company. 

Luminant Big Brown Mining Company, LLC is a wholly owned subsidiary of 
Luminant Holding Company LLC, which is a Delaware limited liability company and 
is a wholly owned subsidiary of Texas Competitive Electric Holdings Company LLC 
("TCEH"). TCEH is a Delaware limited liability company and is a wholly owned 
subsidiary of Energy Future Competitive Holdings Company ("EFCH"), which is a 
Texas corporation and a wholly owned subsidiary of Energy Future Holdings Corp. 
("EFH Corp."). Substantially all of the common stock of EFH Corp., a Texas 
corporation, is owned by Texas Energy Future Holdings Limited Partnership, which 
is a privately held limited partnership. No publicly held entities have a 10% or greater 
equity ownership interest in EFH Corp. 

Luminant Generation Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary ofTexas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 

Luminant Mining Company, LLC is a wholly owned subsidiary of Luminant 
Holding Company LLC, which is a Delaware limited liability company and is a wholly 
owned subsidiary ofTexas Competitive Electric Holdings Company LLC ("TCEH"). 
TCEH is a Delaware limited liability company and is a wholly owned subsidiary of 
Energy Future Competitive Holdings Company ("EFCH"), which is a Texas 
corporation and a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH 
Corp."). Substantially all of the common stock of EFH Corp., a Texas corporation, is 
owned by Texas Energy Future Holdings Limited Partnership, which is a privately 
held limited partnership. No publicly held entities have a 10% or greater equity 
ownership interest in EFH Corp. 
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Midwest Generation LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by Midwest 
Generation Holdings II, LLC. Midwest Generation Holdings II, LLC is a limited 
liability corporation wholly owned by Midwest Generation Holdings I, LLC. Midwest 
Generation Holdings I, LLC is a limited liability corporation 9 5% of which is owned 
by Mission Midwest Coal, LLC and 5% of which is owned by Midwest Generation 
Holdings Limited, which in turn is wholly owned by Mission Midwest Coal, LLC. 
Mission Midwest Coal, LLC is a limited liability corporation wholly owned by NRG 
Midwest Holdings LLC, which in turn is a limited liability corporation wholly owned 
by Midwest Generation EME, LLC. Midwest Generation EME, LLC is a limited 
liability corporation wholly owned by NRG Energy Holdings Inc. which is a 
corporation wholly owned by NRG Acquisition Holdings Inc. NRG Acquisition 
Holdings is a corporation wholly owned by NRG Energy, Inc., a Delaware publicly
traded corporation. NRG Energy, Inc. has no parent corporation. As of the last 
reporting period, T. Rowe Price Associates, Inc. held a 10% or greater ownership in 
NRG Energy, Inc. As of the last reporting period, T. Rowe Price Associates, Inc. was 
a subsidiary ofT. Rowe Price Group, Inc. a publicly-traded company. 

Minnesota Power is an operating division of ALLETE, Inc. No publicly-held 
company has a 10% or greater ownership interest in ALLETE, Inc. 

Minnkota Power Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of Minnkota Power Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Mississippi Lignite Mining Company ("Mississippi Lignite Mining") is a wholly
owned subsidiary ofNACoal. No publicly held entity has a 10% or greater ownership 
interest in Mississippi Lignite Mining. The general nature and purpose of Mississippi 
Lignite Mining, insofar as relevant to this litigation, is the mining and marketing of 
lignite coal as fuel for power generation in Mississippi. 

Mississippi Power Company is a wholly-owned subsidiary of Southern Company, 
which is a publicly held corporation. Other than Southern Company, no publicly-held 
company owns 10% or more of Mississippi Power Company's stock. Southern 
Company is traded publicly on the New York Stock Exchange under the symbol 
"SO." 

Montana-Dakota Utilities Co. is engaged in the distribution of natural gas and the 
generation, transmission, and distribution of electricity in the states of North Dakota, 
South Dakota, Montana, and Wyoming. Montana-Dakota Utilities Co. is a division of 
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MDU Resources Group, Inc. No publicly held company has a 10% or greater 
ownership interest in MDU Resources Group, Inc. 

Murray Energy Corporation has no parent corporation and no publicly held 
corporation owns 10% or more of its stock. Murray Energy Corporation is the largest 
privately-held coal company and largest underground coal mine operator in the 
United States. 

National Association of Home Builders ("NAHB") is a not-for-profit trade 
association organized under the laws of Nevada. NAHB does not have any parent 
companies that have a 10% or greater ownership interest in NAHB. Further, there is 
no publicly-held company that has a 10% or greater ownership interest in NAHB. 
NAHB has issued no shares of stock to the public. NAHB is comprised of 
approximately 800 state and local home builders associations with whom it is 
affiliated, but all of those associations are, to the best of NAHB's knowledge, 
nonprofit corporations that have not issued stock to the public. NAHB's purpose is 
to promote the general commercial, professional, and legislative interests of its 
approximately 140,000 builder and associate members throughout the United States. 
NAHB's membership includes entities that construct and supply single-family homes, 
as well as apartment, condominium, multi-family, commercial, and industrial builders, 
land developers, and remodelers. 

National Rural Electric Cooperative Association has no parent corporation. No 
publicly held corporation owns any portion of National Rural Electric Cooperative 
Association, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Newmont Nevada Energy Investment, LLC is a wholly-owned subsidiary of 
Newmont USA Limited and is the owner and operator of the TS Power Plant, a 242 
MW coal-fired power plant located in Eureka County, Nevada, which provides power 
to Newmont USA Limited's mining operations. No other publicly held corporation 
owns 10% or more of the stock of N ewmont Nevada Energy Investment, LLC. 

Newmont USA Limited owns and operates 11 surface gold and copper mines, eight 
underground mines, and 13 processing facilities in Nevada that are served by the TS 
Power Plant. Newmont USA Limited is a wholly owned subsidiary of Newmont 
Mining Corporation and no other publicly held corporation owns 10% or more of its 
stock. 

NODAK Energy Services, LLC ("NODAK") is a wholly-owned subsidiary of 
NACoal. No publicly held entity has a 10% or greater ownership interest in NODAK. 
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The general nature and purpose of NODAK, insofar as relevant to this litigation, is 
the operation of a lignite benefication facility within Great River Energy's Coal Creek 
Station, a lignite-fired power generating station in North Dakota. 

The North American Coal Corporation ("NACoal") is a wholly-owned subsidiary 
of NACCO Industries, Inc. NACoal is not publicly held, but NACCO Industries, 
Inc., its parent, is a publicly traded corporation that owns more than 10% of the stock 
ofNACoal. No other publicly-held corporation owns more than 10% of the stock of 
NACoal. The general nature and purpose of NACoal, insofar as relevant to this 
litigation, is the mining and marketing of lignite coal as fuel for power generation and 
the provision of mining services to natural resources companies. 

North American Coal Royalty Company ("North American Coal Royalty") is a 
wholly-owned subsidiary ofNACoal. No publicly held entity has a 10% or greater 
ownership interest in North American Coal Royalty. The general nature and purpose 
of North American Coal Royalty, insofar as relevant to this litigation, is the 
acquisition and disposition of mineral and surface interests in support of NACoal's 
mining of lignite coal as fuel for power generation and the provision of mining 
services to natural resources companies. 

North Carolina Electric Membership Corporation has no parent corporation. No 
publicly held corporation owns any portion of North Carolina Electric Membership 
Corporation, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Northeast Texas Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Northeast Texas Electric Cooperative, 
Inc., and it is not a subsidiary or an affiliate of any publicly owned corporation. 

Northwest Iowa Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Northwest Iowa Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

NorthWestern Corporation is a publicly traded company (NYSE: NWE) 
incorporated in the State of Delaware with corporate offices in Butte, Montana and 
Sioux Falls, South Dakota. NorthWestern Corporation has no parent corporation. As 
of February 17, 2016, based on a review of statements filed with the Securities and 
Exchange Commission pursuant to Sections 13(d), 13(£), and 13(g) of the Securities 
and Exchange Act of 1934, as amended, BlackRock Fund Advisors is the only 
shareholder owning more than 10% or more of NorthWestern Corporation's stock. 
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In addition to publicly traded stock, NorthWestern Corporation has issued debt and 
bonds to the public. 

NRG Chalk Point LLC exists to provide safe, reliable, and affordable electric power 
to consumers. It is wholly owned by GenOn Mid-Atlantic, LLC. GenOn Mid
Atlantic, LLC is a limited liability corporation wholly owned by NRG North America 
LLC, a limited liability corporation wholly owned by GenOn Americas Generation, 
LLC. GenOn Americas Generation, LLC is a limited liability corporation wholly 
owned by NRG Americas, Inc. NRG Americas, Inc. is a corporation wholly owned 
by GenOn Energy Holdings, Inc., a corporation wholly owned by GenOn Energy, 
Inc. GenOn Energy, Inc. is a corporation wholly owned by NRG Energy, Inc., a 
Delaware publicly-traded corporation. NRG Energy, Inc. has no parent corporation. 
As of the last reporting period, T. Rowe Price Associates, Inc. held a 10% or greater 
ownership in NRG Energy, Inc. As of the last reporting period, T. Rowe Price 
Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a publicly-traded 
company. 

NRG Power Midwest LP exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited partnership 99% of which is owned by NRG 
Power Generation Assets LLC and 1% of which is owned by NRG Power Midwest 
GP LLC, a limited liability corporation wholly owned by NRG Power Generation 
Assets LLC. NRG Power Generation Assets LLC is a limited liability corporation 
wholly owned by NRG Power Generation LLC, which is a limited liability 
corporation wholly owned by NRG Americas, Inc. NRG Americas, Inc. is a 
corporation wholly owned by GenOn Energy Holdings, Inc., a corporation wholly 
owned by GenOn Energy, Inc. GenOn Energy, Inc. is a corporation wholly owned by 
NRG Energy, Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has no 
parent corporation. As of the last reporting period, T. Rowe Price Associates, Inc. 
held a 10% or greater ownership in NRG Energy, Inc. As of the last reporting period, 
T. Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a 
publicly-traded company. 

NRG Rema LLC exists to provide safe, reliable, and affordable electric power to 
consumers. It is a limited liability corporation wholly owned by NRG Northeast 
Generation, Inc., a corporation wholly owned by NRG Northeast Holdings Inc. NRG 
Northeast Holdings Inc. is a corporation wholly owned by NRG Power Generation 
LLC, a limited liability corporation wholly owned by NRG Americas, Inc. NRG 
Americas, Inc. is a corporation wholly owned by GenOn Energy Holdings, Inc., a 
corporation wholly owned by GenOn Energy, Inc. GenOn Energy, Inc. is a 
corporation wholly owned by NRG Energy, Inc., a Delaware publicly-traded 
corporation. NRG Energy, Inc. has no parent corporation. As of the last reporting 
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period, T. Rowe Price Associates, Inc. held a 10% or greater ownership in NRG 
Energy, Inc. As of the last reporting period, T. Rowe Price Associates, Inc. was a 
subsidiary ofT. Rowe Price Group, Inc. a publicly-traded company. 

NRG Texas Power LLC exists to provide safe, reliable, and affordable electric 
power to consumers. It is a limited liability corporation wholly owned by NRG Texas 
LLC, which in turn is a limited liability corporation wholly owned by NRG Energy, 
Inc., a Delaware publicly-traded corporation. NRG Energy, Inc. has no parent 
corporation. As of the last reporting period, T. Rowe Price Associates, Inc. held a 
10% or greater ownership in NRG Energy, Inc. As of the last reporting period, T. 
Rowe Price Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a publicly
traded company. 

NRG Wholesale Generation LP exists to provide safe, reliable, and affordable 
electric power to consumers. It is a limited partnership 99% owned by NRG Power 
Generation Assets LLC and 1% owned by NRG Wholesale Generation GP LLC, 
both of which are wholly owned by NRG Power Generation LLC. NRG Power 
Generation LLC is a limited liability corporation wholly owned by NRG Americas, 
Inc. NRG Americas, Inc. is a corporation wholly owned by GenOn Energy Holdings, 
Inc., a corporation wholly owned by GenOn Energy, Inc. GenOn Energy, Inc. is a 
corporation wholly owned by NRG Energy, Inc., a Delaware publicly-traded 
corporation. NRG Energy, Inc. has no parent corporation. As of the last reporting 
period, T. Rowe Price Associates, Inc. held a 10% or greater ownership in NRG 
Energy, Inc. As of the last reporting period, T. Rowe Price Associates, Inc. was a 
subsidiary ofT. Rowe Price Group, Inc. a publicly-traded company. 

Oak Grove Management Company, LLC is a wholly owned subsidiary of 
Luminant Holding Company LLC, which is a Delaware limited liability company and 
is a wholly owned subsidiary of Texas Competitive Electric Holdings Company LLC 
("TCEH"). TCEH is a Delaware limited liability company and is a wholly owned 
subsidiary of Energy Future Competitive Holdings Company ("EFCH"), which is a 
Texas corporation and a wholly owned subsidiary of Energy Future Holdings Corp. 
("EFH Corp."). Substantially all of the common stock of EFH Corp., a Texas 
corporation, is owned by Texas Energy Future Holdings Limited Partnership, which 
is a privately held limited partnership. No publicly held entities have a 10% or greater 
equity ownership interest in EFH Corp. 

Oglethorpe Power Corporation has no parent corporation. No publicly held 
corporation owns any portion of Oglethorpe Power Corporation, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 
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Otter Creek Mining Company, LLC ("Otter Creek") is a wholly-owned subsidiary 
of NACoal. No publicly held entity has a 10% or greater ownership interest in Otter 
Creek. The general nature and purpose of Otter Creek, insofar as relevant to this 
litigation, is the development of a mine to deliver lignite coal as fuel for power 
generation in North Dakota. 

PowerSouth Energy Cooperative has no parent corporation. No publicly held 
corporation owns any portion of PowerSouth Energy Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Prairie Power, Inc. has no parent corporation. No publicly held corporation owns 
any portion of Prairie Power, Inc., and it is not a subsidiary or an affiliate of any 
publicly owned corporation. 

Prairie State Generating Company, LLC ("PSGC") is a private non-governmental 
corporation that is principally engaged in the business of generating electricity for 
cooperatives and public power companies. PSGC does not have a parent corporation 
and no publicly-held corporation owns ten% or more of its stock. 

Rio Grande Foundation is a nonprofit organization incorporated in New Mexico 
under Section 501 (c)(3) of the Internal Revenue Code. The Rio Grande Foundation is 
a research institute dedicated to increasing liberty and prosperity for New Mexico's 
citizens. No parent company or publicly-held company has a 10% or greater 
ownership interest in the Rio Grande Foundation. 

Rushmore Electric Power Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Rushmore Electric Power Cooperative, 
Inc., and it is not a subsidiary or an affiliate of any publicly owned corporation. 

The Sabine Mining Company ("Sabine Mining") is a wholly-owned subsidiary of 
NACoal. No publicly held entity has a 10% or greater ownership interest in Sabine 
Mining. The general nature and purpose of Sabine Mining, insofar as relevant to this 
litigation, is the mining of lignite coal as fuel for power generation in Texas. 

Sam Rayburn G&T Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Sam Rayburn G&T Electric 
Cooperative, Inc., and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 
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San Miguel Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of San Miguel Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Sandow Power Company, LLC is a wholly owned subsidiary ofLuminant Holding 
Company LLC, which is a Delaware limited liability company and is a wholly owned 
subsidiary of Texas Competitive Electric Holdings Company LLC ("TCEH"). TCEH 
is a Delaware limited liability company and is a wholly owned subsidiary of Energy 
Future Competitive Holdings Company ("EFCH"), which is a Texas corporation and 
a wholly owned subsidiary of Energy Future Holdings Corp. ("EFH Corp."). 
Substantially all of the common stock of EFH Corp., a Texas corporation, is owned 
by Texas Energy Future Holdings Limited Partnership, which is a privately held 
limited partnership. No publicly held entities have a 10% or greater equity ownership 
interest in EFH Corp. 

Seminole Electric Cooperative, Inc. has no parent corporation. No publicly held 
corporation owns any portion of Seminole Electric Cooperative, Inc., and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

South Mississippi Electric Power Association has no parent corporation. No 
publicly held corporation owns any portion of South Mississippi Electric Power 
Association, and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

South Texas Electric Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of South Texas Electric Cooperative, Inc., and it is 
not a subsidiary or an affiliate of any publicly owned corporation. 

Southern Illinois Power Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Southern Illinois Power Cooperative, and it is not a 
subsidiary or an affiliate of any publicly owned corporation. 

Sunflower Electric Power Corporation has no parent corporation. No publicly held 
corporation owns any portion of Sunflower Electric Power Corporation, and it is not 
a subsidiary or an affiliate of any publicly owned corporation. 

Sutherland Institute is a nonprofit organization incorporated in Utah under Section 
501(c)(3) of the Internal Revenue Code. The Sutherland Institute is a public policy 
think tank committed to influencing Utah law and policy based on the core principles 
oflimited government, personal responsibility, and charity. No parent company or 
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publicly-held company has a 10% or greater ownership interest in the Sutherland 
Institute. 

Tex-La Electric Cooperative ofTexas, Inc. has no parent corporation. No publicly 
held corporation owns any portion ofTex-La Electric Cooperative of Texas, Inc., and 
it is not a subsidiary or an affiliate of any publicly owned corporation. 

Tri-State Generation and Transmission Association, Inc. ("Tri-State") is a 
wholesale electric power supply cooperative which operates on a not-for-profit basis 
and is owned by 1.5 million member-owners and 44 distribution cooperatives. Tri
State issues no stock and has no parent corporation. Accordingly, no publicly held 
corporation owns 10% or more of its stock. 

United Mine Workers of America ("UMW A") is a non-profit national labor 
organization with headquarters in Triangle, Virginia. UMW A's members are active 
and retired miners engaged in the extraction of coal and other minerals in the United 
States and Canada, and workers in other industries in the United States organized by 
the UMW A. UMW A provides collective bargaining representation and other 
membership services on behalf of its members. UMW A is affiliated with the America 
Federation of Labor-Congress of Industrial Organizations. UMW A has no parent 
companies, subsidiaries, or affiliates that have issued shares or debt securities to the 
public. 

Upper Missouri G. & T. Electric Cooperative, Inc. has no parent corporation. No 
publicly held corporation owns any portion of Upper Missouri G. & T. Electric 
Cooperative, Inc., and it is not a subsidiary or an affiliate of any publicly owned 
corporation. 

Utility Air Regulatory Group ("UARG") is a not-for-profit association of individual 
generating companies and national trade associations that participates on behalf of its 
members collectively in administrative proceedings under the Clean Air Act, and in 
litigation arising from those proceedings, that affect electric generators. UARG has no 
outstanding shares or debt securities in the hands of the public and has no parent 
company. No publicly held company has a 10% or greater ownership interest in 
UARG. 

Vienna Power LLC exists to provide safe, reliable, and affordable electric power to 
consumers. It is a limited liability corporation wholly owned by NRG Energy, Inc., a 
Delaware publicly-traded corporation. NRG Energy, Inc. has no parent corporation. 
As of the last reporting period, T. Rowe Price Associates, Inc. held a 10% or greater 
ownership in NRG Energy, Inc. As of the last reporting period, T. Rowe Price 
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Associates, Inc. was a subsidiary ofT. Rowe Price Group, Inc. a publicly-traded 
company. 

Wabash Valley Power Association, Inc. has no parent corporation. No publicly 
held corporation owns any portion ofWabash Valley Power Association, Inc., and it 
is not a subsidiary or an affiliate of any publicly owned corporation. 

West Virginia Coal Association ("WVCA") is a trade association representing more 
than 90% of West Virginia's underground and surface coal mine production. No 
publicly-held company has 10% or greater ownership of the WVCA. 

Western Farmers Electric Cooperative has no parent corporation. No publicly held 
corporation owns any portion of Western Farmers Electric Cooperative, and it is not 
a subsidiary or an affiliate of any publicly owned corporation. 

Westar Energy, Inc. ("Westar") is a publicly traded company (symbol: WR) 
incorporated in the State of Kansas, with its principal place of business in the city of 
Topeka, Kansas. Westar is the parent corporation of Kansas Gas and Electric 
Company ("KGE"), a Kansas corporation with its principal place of business in 
Topeka, Kansas. Westar owns all of the stock of KGE. In addition to Westar's 
publicly traded stock, both Westar and KGE have issued debt and bonds to the 
public. Westar does not have any parent companies that have a 10% or greater 
ownership interest in Westar. Further, there is no publicly-held company that has a 
10% or greater ownership interest in Westar. 

Wolverine Power Supply Cooperative, Inc. has no parent corporation. No publicly 
held corporation owns any portion of Wolverine Power Supply Cooperative, Inc., and 

it is not a subsidiary or an affiliate of any publicly owned corporation. 
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JURISDICTIONAL STATEMENT 

Petitioners incorporate by reference the jurisdictional statements included in 

Petitioners' Opening Brief on Core Legal Issues. 
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STANDING STATEMENT 

Petitioners incorporate by reference the standing statements included in 

Petitioners' Opening Brief on Core Legal Issues. 
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STATEMENT OF ISSUES 

1. Whether EPA violated section 307 of the Clean Air Act ("CAA" or 

"Act'Y by promulgating a rule it never proposed. 

2. Whether the Rule violates section 111 because EPA's "best system of 

emission reduction" is not "adequately demonstrated" and because the Rule's 

emission guidelines are not "achievable" by regulated sources. 

3. Whether the Rule arbitrarily and capriciously excludes certain sources of 

non-emitting generation from the compliance options available for state plans. 

4. Whether EPA failed to consider important aspects of, and has made 

critical errors in, its emission guidelines, including: 

a. Failing to establish necessary subcategories; 

b. Failing to consider renewable energy limits; 

c. Regulating sources that can only be regulated under section 

111 (b); and 

d. Conducting a deeply flawed cost-benefit analysis. 

5. Whether the Rule is arbitrary and capricious because it fails to 

accommodate individual States' circumstances, thus causing particular harm to 

certain States. 

3 Unless otherwise stated, all statutory references are to the Clean Air Act. 
The Table of Authorities includes parallel citations to the U.S. Code. 
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STATUTES AND REGULATIONS 

The Rule is codified in 40 C.P.R. Part 60, Subpart UUUU. All applicable 

statutes and regulations are contained in the addendum attached hereto or the 

addendum to the Opening Brief of Petitioners on Core Legal Issues. 

INTRODUCTION 

Even if EPA had authority under section 111 (d) to fundamentally transform 

the electric sector through "generation shifting" and to regulate the activity of owners 

and operators of sources rather than the sources themselves, 4 the Rule remains fatally 

flawed. 

The Rule is so untethered to what EPA proposed that no one could have 

divined the Rule EPA finalized-an emission reduction program based on separate, 

uniform performance rates for coal- and gas-fired units applied nationwide. This 

violates a bedrock administrative law principle-that the final rule, or at least 

something akin to it, has actually been proposed, so that the public has a meaningful 

opportunity to comment. 

In part due to this failure, the administrative record does not support EPA's 

conclusions and aggressive emission reduction goals. Nearly everything in the Rule-

from the foundation of EPA's "best system of emission reduction" to the 

4 Petitioners have explained why EPA does not have such authority in 
Petitioners' Opening Brief on Core Legal Issues ("Core Issues Brief''). 
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achievability of the emission guidelines, 5 from the workability of the individual 

"Building Blocks" to EPA's projections of the renewable and natural gas-fired 

generating capacity, from the individual emission limits to EPA's broadest emission 

reduction claims-is based on unfounded assumptions and pure speculation, all made 

by an agency that by its own admission lacks expertise to restructure the energy 

sector. 

This is not how rulemaking works. The Rule must be vacated. 

STATEMENT OF THE CASE 

I. The Proposed Rule 

EPA's proposed rule would have established emission guidelines in the form of 

State-specific annual average carbon dioxide ("C02") emission rate goals for each of 

the 49 States with existing fossil fuel-fired units. 79 Fed. Reg. 34,830, 34,957-58, Table 

1 Qune 18, 2014),JA1,JA129-30 ("Proposed Rule" or "the proposal"). 6 Each State-

specific goal was designed to reflect the aggregate C02 emissions performance of all 

affected units in that State, adjusted to account for redispatch from coal to gas, EPA's 

5 EPA's emission "guidelines" are in fact binding standards of performance; to 
avoid confusion, however, this brief refers to them as "guidelines." See Core Issues 
Brief at 74-78. 

6 The Core Issues Brief presents in its Statement of the Case the statutory and 
regulatory history of section 111; a description of the President's Climate Action Plan 
and the Rule; and a summary of the Rule's requirements. That Statement of the case 
also provides a detailed explanation of how EPA devised national "C02 emission 
performance rates" for fossil fuel-fired power plants based on three "Building 
Blocks." To avoid repetition, this brief incorporates by reference that Statement. 
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projected generation from qualifying renewable energy sources, and generation 

"avoided" through consumer-based energy efficiency measures. Id. at 34,893-94, 

JA65-66. EPA based the Proposed Rule's emission guidelines on a "best system of 

emission reduction" ("BSER") comprising four EPA-identified "Building Blocks." Id. 

at 34,836-37, JA8-9. 

Building Block 1 was based on heat rate improvements (i.e., improved 

combustion efficiency) of 6% at coal units across each State's fleet. I d. at 34,859-61, 

JA31-33. 

Building Block 2 was based on displacing some or all of a State's coal-fired 

generation with increased generation from existing natural gas combined cycle units, 

until those gas units operate at 70% of their annual nameplate capacity on average or 

until coal generation is eliminated from the State. I d. at 34,862-64, JA34-36. EPA 

observed that 10% of existing gas units in the nation operated at annual capacity 

factors (i.e., the ratio of a unit's actual output to its maximum potential output over a 

year) of 70% or higher in 2012 and assumed the remaining fleet could reach and 

sustain the same utilization level on average. Id. at 34,863, JA35. 

Building Block 3 reflected new renewable generation and generation from 

under-construction and nuclear capacity at risk for retirement. Id at 34,866, JA38. 

Finally, Building Block 4 was based on reducing consumers' electricity demand 

through State-run energy efficiency programs. Id at 34,871, JA43. 
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EPA calculated each State's unique goal by adjusting 2012 generation and 

emissions data from the State's regulated units to reflect the theoretical application of 

each Building Block on a statewide level. Id. at 34,895-96, JA17 -18. The resulting 

emission guidelines were binding only on States and were not targeted at-or directly 

applicable to-individual units. Instead, EPA expected States to develop their own 

plans to impose legal requirements on a broad class of "affected entities." I d. at 

34,901,JA73. For example, state plans might oblige entities other than existing fossil

fuel units to develop new renewable generation or implement consumer efficiency 

programs. Id. The Proposed Rule also allowed States to adopt "market-based trading 

programs" and develop multi-State plans, but trading was not an integral part of the 

BSER. See id. at 34,837,JA9. 

II. The Rule 

Although the Rule repeats many of the proposal's fundamental legal defects,7 

its core regulatory requirements bear little resemblance to the proposal. In particular, 

EPA dramatically altered the most fundamental aspect of the emission guidelines, 

based its definition of BSER and the target implementation levels on an entirely new 

rate-based methodology, and included emissions trading as an integral part of the 

Rule. Each of these changes is discussed below. 

7 See Core Issues Brief at 29-86. 
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A. Nationally Uniform Performance Rates 

In stark contrast to the proposal, the final Rule establishes two nationally 

uniform emission rates-(i) one for coal-, oil, and gas-fired steam generating units;8 and 

(ii) one for natural gas combined cycle units. 40 C.P.R. part 60, subpart UUUU, Table 

1. These rates, and state plans implementing them, only apply to coal and gas units, 

and not to the broad range of "affected entities" as proposed. 

Although the Rule also specifies rate-based and mass-based goals for each 

State, these are simply alternative expressions of the uniform performance rates. The 

Rule makes clear the emission rates are the "chief regulatory requirement of th[e] 

rulemaking," 80 Fed. Reg. at 64,820, 64,823, JA301, JA304; the State goals, derived 

from the performance rates, are alternative ways to demonstrate compliance. Id. at 

64,820,JA301. EPA based the national performance rates on modified versions of 

three of the four proposed "Building Blocks," applied regionally rather than on the 

State level. Id. at 64,718,JA199. 

EPA's adoption of nationally uniform rates that apply only to affected units 

shifts the burden of assuring that alternative generation would be available away from 

the States (as in the Proposed Rule) to the owners and operators of affected units. 

Instead of expecting States to ensure compliance with statewide goals through a broad 

8 The vast majority of steam units are coal units. References in this brief to coal 
units include the small number of gas- and oil-fired steam units the Rule covers. "Gas 
units" refers to natural gas combined cycle units. 
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range of state measures, the Rule effectively imposes on owners and operators of 

affected units the obligation to do whatever is necessary to comply with the rates, 

including investing in and shifting generation to alternative sources of generation, 

subsidizing alternative generation, or shutting down affected units. Id at 64,718, 

64,724,JA199, JA205. 

B. BSER Determination and Building Block Targets 

As the basis for the national performance rates, EPA determined the BSER 

would be based on the modified three Building Blocks. Id at 64,744,JA225. Rather 

than applying the BSER on a State-by-State basis, as proposed, EPA applied the 

Building Blocks in the aggregate across three broad regions, such that the final Rule's 

performance rates are not based on measures that can be implemented within many 

States or reflect achievable targets for individual units. Id. at 64,813, 64,816-19,JA294, 

JA297-300. 

This shift from State-specific goals based on State-by-State analysis to uniform 

performance rates based on a regional analysis led EPA to find that each Building 

Block could "achieve" new, and in most cases more aggressive, generation targets. For 

example, in estimating heat rate improvement targets for coal units under Building 

Block 1, the Agency disavowed any reliance on "implementation of specific 

measures." Greenhouse Gas Mitigation Measures Technical Support Document for 

the Final Rule ("GHG Mitigation Measures TSD") at 2-25, EPA-HQ-OAR-2013-

0602-36859, JA31 OS. Instead, EPA assumed that units could "maintain [over time] the 
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better heat rates they have previously achieved" only over a brief period by reducing 

variation from those heat rates using "good maintenance and operating practices." Id. 

Based on past heat rate data, EPA estimated potential heat rate improvements of 2.1 

to 4.3% for the three regions. 80 Fed. Reg. at 64,789, 64,817,JA270,JA298. 

For Building Block 2, EPA altered the target utilization rate for gas units from 

70% of net nameplate capacity, to 75% of net summer capacity. Id. at 64,795,JA276. 

The final Rule also expects that under-construction gas units, once completed, can 

contribute 20% of capacity to displace coal-fired generation. See id. at 64,817,JA298. 

EPA modified Building Block 3 by removing nuclear and existing renewable 

generation from the BSER and dramatically increasing the incremental renewable 

generation targets it considers achievable. Id. at 64,803, 64,809,JA284,JA290. Instead 

of basing state renewable generation targets on the average of neighboring state 

policies, EPA determined the nationwide maximum year-to-year change in renewable 

generation from 2010-2014 and added that amount each year after 2023-in addition 

to aggressive projections of "base case" renewable growth-to develop regional 

renewable generation targets, more than doubling the amount of new renewable 

energy predicted under the Proposed Rule. Id. at 64,807-08,JA288-89. 

Moreover, EPA explained that it assessed whether the BSER was adequately 

demonstrated, and whether the Building Block targets and the emission guidelines 

were achievable, on an industry-wide basis rather than for individual affected units. See 

id. at 64,816-19, 64,779,JA297-300,JA260; C02 Emission Performance Rate and 
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Goal Computation Technical Support Document for CPP Final Rule ("Goal 

Computation TSD") at 6, EPA-HQ-OAR-2013-0602-3850,JA3032. Further, EPA 

clarified its BSER is not simply based on reducing the operations of fossil units. 

Instead, fossil generation is being reduced due to a shift to alternative generation, 

including substantially increased renewable generating capacity that EPA claims will 

assure that overall demand is met. See 80 Fed. Reg. at 64,724 n.352, 64,782, JA205, 

JA263. As such, EPA's conclusion that its BSER is adequately demonstrated (and that 

its emission guidelines are achievable) relies on finding that the resulting generation 

mix can fully meet demand that was previously served by fossil fuel-fired generation. 

C. The Integral Role of Trading Programs 

Unlike the proposal, the Rule makes emissions trading programs "an integral 

part of [EPA's] BSER analysis," establishing tradable emission reduction credits 

("ERCs") as the only mechanism available for affected units to achieve the Rule's 

uniform emission performance rates. Id. at 64,734,JA215.9 In other words, EPA's 

assumption that States will "establish standards of performance incorporating 

emissions trading" is key to its conclusion that the owners and operators of all 

affected units have tools available to implement the BSER. Id. at 64,735,JA216. 

Likewise, EPA's decision to apply BSER on a regional rather than state level assumes 

9 This is underscored by EPA's proposed federal plan, which requires interstate 
trading to achieve its standards. 80 Fed. Reg. at 64,966-65,011 (Oct. 23, 2015). 
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the availability not only of trading, but interstate trading, because an affected unit's 

standard will be based at least partly on emission-reducing opportunities outside its 

State. Id. at 64,666, 64,673, 64,827,JA147,JA154,JA308. 

The onjy way an affected unit can comply with the Rule's uniform emission 

performance rates is to generate, purchase, or hold a sufficient number of ERCs 

through a trading program to calculate a lower (wholly fictional) average emission rate 

for the source at or below 1,305 pounds of C02 per megawatt hour ("lbs 

C02/MWh") (for coal units) or 771 lbs C02/MWh (for gas units). 40 C.P.R. § 

60.5790(c)(1); see also 80 Fed. Reg. at 64,752,JA233 (listing actions affected units can 

take to achieve limits, all of which include using ERCs). These ERCs are not 

automatically issued or distributed to affected units. They must be created through the 

production of qualifying generation, such as new renewable generation, and then 

transferred. Increased generation from gas units may also create ERCs that can be 

used for compliance by coal units. 80 Fed. Reg. at 64,905,JA386. Because increased 

generation from existing gas units must itself be covered by ERCs from other 

qualifying sources, the Rule relies doubly on ERCs generated from increased 

renewable generation. Id. Moreover, ERCs can only exist if they are provided for in a 

State's plan, and they can only be traded between States if expressly allowed in the 

plans of both the generating and purchasing States. 

Therefore, the Rule's requirements cannot be met if EPA's projected levels of 

renewables or a sufficiently robust trading program fail to materialize. Any shortfall in 
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renewable generation will yield a shortfall in ERCs, making it impossible for affected 

units to obtain the only available compliance tools to generate electricity. 

SUMMARY OF ARGUMENT 

The final Rule is fatally flawed on myriad procedural and substantive grounds. 

It was promulgated in a manner flatly at odds with the protections expressly set out in 

the Act, and its substance is spawned of pure speculation, unsupported by the record. 

The Rule must be vacated because it is arbitrary, capricious, and contrary to law. 

I. Meaningful public participation is an essential element of rulemaking. EPA's 

Rule could not have been divined from its proposal. By departing so radically from 

that proposal, EPA promulgated a Rule on which the public had no opportunity to 

comment. 

II. EPA bears the burden to show that its selected "best system of emission 

reduction" has been adequately demonstrated to be reliable, efficient, and not 

exorbitantly costly. EPA must also show the emission guidelines derived from that 

system are "achievable" by individual sources, operating in the real world. Conjecture, 

speculation, and crystal ball inquiries do not suffice. 

Here, because EPA uses a restructuring of the energy supply sector to drive 

C02 emission reductions, EPA must show that its system actually can achieve that 

result, without impairing the reliability of the nation's electric supply. EPA has not 

made that showing for its three "Building Blocks," separately or together. 
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EPA must also show that individual sources can achieve the emission 

guidelines, consistent with meeting electric demand. EPA concedes that no individual 

source could install controls that would enable it to meet the guidelines. Instead, the 

guidelines can only be met if a substantial number of sources shut down and the 

remaining sources purchase ERCs from EPA-favored generation facilities. That 

cannot happen without threatening electric supply reliability in many States. 

III. The Rule treats the electric sector as a single "grid" comprising all 

generating sources in the nation. But in selecting which sources can generate emission 

reduction credits or be counted for compliance purposes, EPA arbitrarily 

discriminates against many existing, low- or zero-emission generating units that are 

part of that grid. 

IV. Though EPA purports to have taken State-specific circumstances into 

account in setting the 47 individual state emission goals, in fact it only considered how 

much coal generation and how much gas generation each State possessed. EPA gave 

no meaningful consideration to State-specific factors that will make compliance with 

its emission guidelines impossible, including imminent plant retirements, transmission 

and pipeline infrastructure, the difficulty of trading between States and Indian tribes, 

State-specific electric market structure and reliability challenges, historic emission rates 

that show that EPA's emission guidelines are unrealistic, and earlier voluntary 

emission reduction efforts that make the Rule's additional required reductions 

impossible to achieve. 
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ARGUMENT 

I. EPA Violated Section 307 By Promulgating A Never-Proposed Rule. 

In the Rule, EPA departed fundamentally from the proposal, turning the 

rulemaking process into a mockery. "The process of notice and comment rule-making 

is not to be an empty charade," but instead "a process of reasoned decision-making" 

in which "interested parties" are afforded "the opportunity ... to participate in a 

meaningful way." Conn. Light & Power Co. v. NRC, 673 F.2d 525, 528 (D.C. Cir. 1982). 

Meaningful participation is impossible when EPA proposes one thing and finalizes 

something else entirely. 

A. The Rule Is Fundamentally Different From The Proposal. 

As explained above, the final Rule establishes a C02 emission reduction 

program based on uniform, nationally applicable performance rates for two types of 

units -1,305lbs C02/MWh for coal, and 771lbs COzfMWh for gas. 80 Fed. Reg. at 

64,752,JA233. Every other element of the Rule flows from these two performance 

rates. Yet neither rate, nor even the concept of such a rate, was noticed in the 

Proposed Rule. In fact, EPA clearly stated that it had rejected the option of setting 

uniform rates, emphasizing it was proposing "the use of output-weighted-average 

emission rates for all affected [units] in a state rather than national!J uniform emission rates 
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for all ciffected [units] ifparticulartypes." 79 Fed. Reg. at 34,894,JA66 (emphasis added).10 

The Rule thus does exactly what EPA said in its proposal it would not do. 

EPA had proposed to develop a unique goal for each State based on a complex 

mathematical formula. Id at 34,896 n.265, JA68. That goal was to be a single, blended 

rate that applied to both the coal- and gas-fired units in a State. Id. at 34,895, JA67. A 

broad range of "affected entities," including producers of alternative generation, were 

responsible for implementation of these state goals. Everything was tied to EPA's 

establishment of these State-specific, blended, output-weighted-average emission 

rates. EPA thus did not include, or solicit any comment on, atry emission reduction 

program based on uniform unit-specific performance rates applicable to general 

categories of units. Nor did EPA signal that it was considering adopting a rule that 

would shift all responsibility for implementation from "affected entities" to 

"owners/ operators" of affected units. 11 

Finally, EPA adopted applicability language in the Rule that expanded coverage 

to units not subject to the proposal. Under the proposal, only facilities "constructed 

10 The only other reference to "uniform" rates in the proposal is later on the 
same page, where EPA explains why it is proposing the use of output-weighted
average emission rates rather than nationally uniform rates. 79 Fed. Reg. at 34,894, 
JA66. 

11 This case thus stands in stark contrast to the typical case where EPA 
proposes to set a standard at a particular level, but also takes comment on other 
possible levels. See) e.g., 79 Fed. Reg. 1,430, 1,470, 1,487 Oan. 8, 2014),JA4973, 
JA5013,JA5030 (soliciting comment on a range of possible new unit standards for the 
same pollutant and source category regulated here). 
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for the purpose of' supplying to the grid 1 /3 or more of potential output and 219,000 

MWh net-electric output were covered. 79 Fed. Reg. at 34,954,JA126. This mirrored 

decades-old applicability language governing steam generating units under the NSPS, 

Subpart Da. See 40 C.F.R. §§ 60.40Da(a)(1), 60.41Da; see also 44 Fed. Reg. 33,580, 

33,613 Qune 11, 1979). The final Rule expands coverage to include most generators 

connected to a utility power distribution system and capable of selling more than 25 

MW of electricity. 40 C.F.R. § 60.5845. 

Simply put, EPA promulgated a final rule it never proposed. 

B. EPA's Circumvention of the Rulemaking Process Requires 
Vacatur. 

By finalizing a Rule bearing no resemblance to the proposal, EPA violated its 

obligations under section 307(d)(3) and circumvented the rulcmaking process. By law, 

EPA must provide in each proposal the factual data on which that proposed rule is 

based, the methodology used in obtaining and analyzing the data, and major legal 

interpretations and policy considerations underlying the proposal. CAA § 

307(d)(3)(l\-)-(C). The very purpose of this requirement is to give the public a 

meaningful opportunity to comment. Here, EPA pulled the ultimate "surprise 

switcheroo," Envtl. Integrity Prqject v. EPA, 425 F.3d 992, 996 (D.C. Cir. 2005), 

rendering any comment opportunity illusory. 

This is not a "logical outgrowth" case, in which EPA promulgated a rule "that 

differs in some particulars from its proposed rule." Small Rifiner Lead Phase-Down Task 
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Force v. EPA, 705 F.2d 506, 546 (D.C. Cir. 1983). "Whatever a 'logical outgrowth' of 

[an agency's] proposal may include, it certainly does not include the Agency's decision 

to repudiate its proposed [position] and adopt its inverse." Envtl. Integrity Prqject, 425 

F.3d at 998. For such changes to be lawful, the "necessary predicate" is that the 

agency "has alerted interested parties to the possibility of the agency's adopting a rule 

different than the one proposed," so the final rule is a "logical outgrowth" of the 

proposal. Kooritzley v. Reich, 17 F.3d 1509,1513 (D.C. Cir. 1994). 

This doctrine does not extend to a final rule that finds no roots in, and actually 

adopts the very frame work expressly rejected in, the agency's proposal. "Something is 

not a logical outgrowth of nothing," and the doctrine is inapplicable where 

commenters would have had to "divine [the agency's] unspoken thoughts." Envtl. 

Integrity Prqject, 425 F.3d at 996 (citations omitted). Agencies "may not turn the 

provision of notice into a bureaucratic game of hide and seek." MCI Telecomms. Corp. v. 

FCC, 57 F.3d 1136, 1142 (D.C. Cir. 1995). 

No one could have divined from EPA's proposal that a final rule based on 

uniform, nationally-applicable performance rates was even a possibility, that units not 

even addressed in the proposal would be regulated, or that EPA would apply an 

entirely different methodology with new data in establishing those rates. Such silence 

in a proposal does more than frustrate meaningful comment; it assures no comment. 

EPA should have proposed and taken comment on its new approach, just as 

EPA did when it took a fundamentally different approach in the C02 standards for 
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new generating units that were promulgated on the same day. 12 That EPA did not take 

the same easy (and lawful) step here bespeaks the Administration's rush to get the 

Rule out the door. Unless this Court repudiates EPA's conduct, it invites abuse of the 

rulemaking process. The Rule must be vacated. If EPA wishes to promulgate this 

Rule, it must start over, with a proper proposal. 

II. EPA'S BSER Is Not "Adequately Demonstrated" And Its Emission 
Guidelines Are Not "Achievable" Under Section 111. 

A. EPA Must Show Both "Adequate Demonstration" Of The BSER 
And "Achievability" Of The Emission Guidelines. 

This Court "ha[s] established a rigorous standard of review under section 111." 

Nat'/ Lime Ass'n v. bPA, 627 F.2d 416,429 (D.C. Cir. 1980). EPA must establish that 

the BSER is "'adequately demonstrated,"' and that the performance standards derived 

from the BSER are "'achievable."' Id. (quoting CAA § 111 (a)). EPA fails to establish 

either. Both requirements derive from section 111 (a)(1 ), which defines a "standard of 

performance" as 

a standard for emissions of air pollutants which reflects the 
degree of emission limitation achievahle through the 
application of the best system of emission reduction which 
(taking into account the cost of achieving such reduction) 
the Administrator determines has been adequately 
demonstrated. 

12 EPA first proposed those standards for new generating units on April 13, 
2012. 77 Fed. Reg. 22,392. After "receiv[ing] more than 2.5 million comments," along 
with "new information," EPA formally withdrew that proposal on January 8, 2014, 79 
Fed. Reg. 1,352,JA4969-71, and initiated a new rulemaking process, 79 Fed. Reg. 
1 ,430, 4972-5062. 
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CAA § 111 (a) (1). The two, though interrelated, are legally distinct, and the Rule must 

satisfy both. 

The first demands that EPA "adequately demonstrateD" that the technology 

selected as BSER "is one which has been shown to be reasonably reliable, reasonably 

efficient, and [not] exorbitantly costly in an economic or environmental way." Essex 

Chem. Corp. v. Ruckelhaus, 486 F.2d 427, 433 (D.C. Cir. 1973). Although EPA does not 

have to show the technology is currently in regular use, it must "'adequately 

demonstrateD' that there will be 'available technology."' Portland Cement AssJn v. 

Ruckelhaus, 486 F.2d 375,391 (D.C. Cir. 1973) (citation omitted). 

The second requires EPA to establish the performance rate to be achieved 

through application of the BSER is "within the realm of the adequately demonstrated 

system's efficiency." Essex Chem. Corp., 486 F.2d at 433-34. EPA may not set a rate "at 

a level that is purely theoretical or experimental," nor may it base its assessment of 

feasibility on "its subjective understanding of the problem or a 'crystal ball inquiry."' 

Id. at 433-34 (quoting Portland Cement, 486 F.2d at 391); accord Lignite Enet;gy Council v. 

EPA, 198 F.3d 930, 934 (D.C. Cir. 1999) ("EPA may not base its determination ... on 

mere speculation or conjecture"). Rather, EPA must "affirmatively show that its 

standard reflects consideration of the range of relevant variables that may affect 

emissions in different plants" and must explain how the standard is "capable of being 

met under most adverse circumstances which can reasonably be expected to recur." 

NatJl Lime AssJn, 627 F.2d at 431 n.46, 433. 
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B. EPA Failed To Satisfy Its Burdens. 

Until this Rule, EPA has always used tests and studies of existing control 

equipment to determine whether individual sources could apply a particular 

technology (e.g., a wet scrubber) or operational practice (e.g., fuel switching) to reduce 

emissions to a specified level. See) e.g., id, at 627 F.2d at 424-25 (baghouses, scrubbers, 

and other technologies); Essex Chem. Corp., 486 F.2d at 435-46 (S02 absorption 

systems, acid-mist eliminators, and other technologies). The Court would review to 

ascertain whether EPA had shown both that (1) the technology or practice (the 

"system of emission reduction") was "adequately demonstrated" and (2) the resulting 

emission limit was "achievable" on a source-by-source basis. E.g.) Sierra Club v. Costle, 

657 F.2d 298 (D.C. Cir. 1981); Nat)l Lime Ass)n, 627 F.2d at 431-48; Essex Chem. Corp., 

486 F.2d at 436-41. 

Here, EPA's "system of emission reduction" is neither a technology nor an 

operational process that controls emissions from individual facilities. Instead, it is a 

"system of alternative electric generation" intended to reduce emissions from the 

whole industry, primarily by shifting generation from existing coal units to gas units 

and new renewable resources. 

By de-coupling BSER from actions taken at individual sources, and instead 

reorganizing the industry, EPA does not escape its burden to show the system has 

been adequately demonstrated and the emission guidelines are achievable. To the 

contrary, it must now evaluate not just whether individual sources will be able to 
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reach a certain emission target upon installing a tested technology, but whether the 

lights will stay on across the country under the Rule. This is critical, because if EPA 

has guessed wrong, brown-outs, black outs, and severe economic disruption will 

result. 

This Court therefore must "take a 'hard look"' at EPA's facts and reasoning, 

Small Rifiner Lead Phase-Down Task Force, 705 F.2d at 520 (citation omitted), and it 

should not afford any deference to EPA's explanations, as the agency admittedly lacks 

expertise in the power supply industry. Unbelievable) Inc. v. N.L.RB., 118 F.3d 795, 805 

(D.C. Cir. 1997) (citation omitted) (the "court does not defer to agency decision in 

matter outside of agency's expertise"). 13 

EPA bears an enormous burden. It must show its system of alternative 

generation will be "reasonably reliable," "reasonably efficient," and not "exorbitantly 

costly." Essex Chem., 486 F.2d at 433. EPA must show its plan will work. This involves 

complex considerations about how electricity will be generated and distributed, 

including whether each Building Block can be employed at EPA's assumed levels, 

where new generating resources will be located, whether sufficient transmission 

13 EPA, Response to Public Comments on Proposed Amendments to National 
Emission Standards for Hazardous Air Pollutants for Existing Stationary 
Reciprocating Internal Combustion Engines and New Source Performance Standards 
for Stationary Internal Combustion Engines at 50, EPA-HQ-OAR-2008-0708-1491, 
JA4897 ("The issues related [to] management of energy markets and competition 
between various forms of electric generation are far afield from EPA's responsibilities 
for setting standards under the CAA."). 
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infrastructure will exist to handle the generation shifting the Rule requires, and 

whether the resulting mix of generating assets can provide reliable power at all times 

to all customers in all parts of the nation. EPA is required to identify a BSER "that 

has been demonstrated" to avoid precisely this kind of guesswork. 

Because EPA's BSER is not tethered to actions taken at individual sources, 

even if EPA had adequately demonstrated its system of alternative generation on a 

sector wide-basis (which it did not), it still would not follow that EPA's emission 

guidelines are achievable. EPA must independently show that individual existing 

sources and States can employ the Building Blocks to achieve the emission guidelines 

on a consistent basis, accounting for "the range of relevant variables that may affect 

emissions in different plants." NatJl Lime AssJn, 627 F.2d at 431 n.46, 433. In so doing, 

EPA may not resort to "mere speculation or conjecture." Lignite Energy Council, 198 

F. 3d at 934. But EPA cannot avoid such speculation, as reorganizing an entire 

industry to reduce emissions has never before been attempted, much less 

demonstrated. 

EPA has not carried its burden here. It has not shown the three Building 

Blocks are adequately demonstrated or achievable. It has failed to reasonably assess 

the substantial new transmission the Rule effectively requires. It has not shown 

individual sources can achieve its performance rates through application of the BSER. 

And it illegally requires sources and States to rely on an inadequately demonstrated 
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emissions trading program to achieve compliance with its emission guidelines and 

State plan requirements. 

1. EPA Has Not Shown That Any Of Its Three Building 
Blocks Is Adequately Demonstrated Or Achievable. 

As explained below, EPA sought to demonstrate its Building Blocks on a 

regional basis. By so doing, it failed to comply with the statutory requirement to 

demonstrate that its BSER is adequately demonstrated and its emission guidelines are 

achievable by sources. See National Lime AssJn, 627 F.2d at 434. But even assuming a 

regional approach is lawful, EPA also failed to demonstrate that the Building Blocks 

targets are achievable regionally. 

a. Building Block 1. 

EPA's first Building Block relies on heat rate improvements to reduce C02 

emissions at existing coal-fired units. 80 Fed. Reg. at 64,745,JA226. But EPA's heat 

rate improvement target is based on abstract, arbitrary calculations untied to any 

specific heat rate improvement measures. See id.; GHG Mitigation Measures TSD at 2-

25,JA3105. Consequently, EPA has failed to establish that any specific measures are 

adequately demonstrated, or that its Building Block 1 target is achievable. 

EPA calculated the average heat rate improvement that would occur if each 

coal-fired unit could reduce its hourly heat rate by a percentage value (or "consistency 

factor") based on the lowest historical "benchmark" values reported under similar 

operating conditions. GHG Mitigation Measures TSD at 2-45 to 2-47,JA3125-27. 
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Using this approach, EPA estimated heat rate improvement targets for each region. 

Id. at 2-50,JA3130.14 Essentially, EPA observed that units' heat rates appeared to be 

lower at some times or in some years than others, and then assumed that coal units 

could proactively and continually replicate past optimum heat rate observations 

simply by using "good maintenance and operating practices." Id. at 2-25, 2-45, 

JA3105,JA3125. 

Nothing in the record supports this assumption. In fact, the opposite is true: 

although some units might be able to take steps to marginally improve or maintain 

their heat rates, heat rate variation is driven by factors beyond their control. UARG 

Comments at 221, EPA-HQ-OAR-2013-0602-22768,JA872; Southern Company 

Comments at 81,91-96, EPA-HQ-OAR-2013-0602-22907,JA1085,JA1095-100. Yet 

EPA did not distinguish between variations that are driven by controllable factors and 

those that are uncontrollable for an existing source, such as unit design, size, cooling 

conditions, and location. 80 Fed. Reg. at 64,788,JA269; see also UARG Comments at 

221,JA872.15 

14 EPA claimed two other approaches supported these targets: (i) a calculation 
of the average improvement if each unit returned to its best two-year average heat 
rate; and (ii) a similar approach using separate estimates of the best two-year average 
heat rate under different operating conditions. 80 Fed. Reg. at 64,788-89,JA269-70. 

15 The same logic holds true for numerous other sources for myriad reasons. 
The Rule did not consider, nor did EPA allow comment on, issues of critical 
importance to many sources, and space constraints do not permit them to be raised 
with specificity here. This Court must understand that not raising those issues does 
(Continued ... ) 
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For instance, although EPA claims that it controlled for the influence of 

capacity factor and ambient temperature, two primary drivers of heat rate, units have 

no way to control their capacity factors, which are driven by demand and each unit's 

position in the dispatch or local meteorological conditions. 80 Fed. Reg. at 64,788, 

JA269. Units operate more efficiently at higher loads and on cooler days. Id.; see also 

GHG Mitigation TSD at 3-5,JA3151 (capacity factor accounts for up to a 50% 

variation in heat rate); UARG Comments at 209-10,JA860-61; LG&E and KU 

Energy LLC Comments at 13-14, EPA-HQ-OAR-2013-0602-31932,JA2283-84; EPA 

Memorandum, Best System of Emission Reduction (BSER) for Reconstructed Steam 

Generating Units and Integrated Gasification Combined Cycle (IGCC) Facilities 

("Reconstructed EGU TSD") at 4, EPA-HQ-OAR-2013-0603-0046,JA5238 

(operating at 50% load can increase heat rate by 10% or more). EPA did not truly 

"control for the influence of [the] variables" as it claims. 80 Fed. Reg. at 64,788, 

JA269. Its approach is premised on average operating conditions over the historical 

period EPA analyzed; it cannot account for changed operating conditions the coal-

fired fleet can be expected to face in the future. 

Consequently, if the coal fleet faces lower capacity factors (which is the express 

goal of Building Block 2's shift to gas generation) or higher ambient temperatures 

not diminish their importance; deficiencies in the Rule were interwoven into the warp 
and woof of every sentence, requirement, and the very logic underlying the Rule. 
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(which is likely if Building Block 2 forces more coal units to serve as summertime 

peak load units), the resulting increase in heat rate could overwhelm any of the fleet's 

marginal heat rate improvements. By failing to account for uncontrollable factors that 

can counteract heat rate improvement efforts, EPA ignored its duties to ensure that 

its BSER "is reasonably reliable" and to set performance rates that are "achievable 

under the range of relevant conditions." Nat'l Lime AssJn, 627 F.2d at 431 n.46, 433. 

More fundamentally, EPA failed to show that sufficient heat rate-improving 

measures are available for units to implement to achieve EPA's targets. EPA admits 

its targets are based on statistical analyses and not on "heat rate improvements that 

would be achieved by implementation of specific measures." GHG Mitigation 

Measures TSD at 2-25, JA31 05. EPA provides a list of "best operating practices" and 

"equipment upgrades" that are conceptual!J capable of reducing heat rates, id. at 2-11, 

JA3091, but fails to analyze whether those measures can yield sufficient 

improvements, whether they are available to a sufficient number of units, or whether 

they are already being implemented at units and thus cannot be further deployed. In 

other words, EPA has no idea whether Building Block 1 will work on the ground. 

In reality, the heat rate improvement measures EPA lists-particularly the 

lower-cost "best operating practices"-are already widely adopted. 80 Fed. Reg. at 

64,792,JA273. Many units, having already made such improvements, cannot achieve a 

reduction in heat rates from 2012 levels, especially because many of the units made 

modifications to comply with EPA rules that require additional energy to operate and 
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therefore reduce the efficiency of the unit. See UARG Comments at 211-28,JA862-79; 

Gulf Coast Lignite Coalition Comments at 25-27, EPA-HQ-OAR-2013-0602-23394, 

JA1771-73; Southern Company Comments at 80-91, EPA-HQ-OAR-2013-0602-

22907,JA1084-95; LG&E and KU Energy LLC Comments at 10-14,JA2280-84; 

Luminant Comments at 53-59, EPA-HQ-OAR-2013-0602-33559,JA2328-34. 

Particularly in energy-deregulated markets such as the Electric Reliability Council of 

Texas ("ERCOT"), coal generators have installed state-of-the-art technologies to 

improve thermal efficiencies simply to compete effectively, and there are few 

additional gains available. See Public Utility Comm'n of Texas Comments ("PUCT 

Comments") at 42, EPA-HQ-OAR-2013-0602-23305,JA1643. Also, the actual 

payoffs of EPA-identified measures are limited, given that they are not compatible 

with all units, and their benefits are non-additive and degrade over time. UARG 

Comments at 212-16,JA863-867; Luminant Comments at 55, 57 n.237,JA2330, 

JA2332. 

EPA failed to assess whether any specific measures are available for units to 

achieve its Building Block 1 targets, and did not show that the targeted heat rates have 

ever been maintained across the coal fleet. There is no basis for assuming that the best 

historical efficiency ever achieved can be achieved every year in the future. 

Because many of EPA's erroneous assumptions were never noticed, supra 

Section I, there was no opportunity to comment on them. By not allowing comment, 

for example, on incorrect 2012 data, EPA is severely penalizing new units 
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intentionally designed to be highly efficient and provide base load electricity for a 30-

year life span. Such a procedurally deficient Rule, with a BSER that fails to meet 

statutory standards, is arbitrary, capricious, and contrary to law. Prairie State 

Generating Company Comments at 3, 6, EPA-HQ-OAR-2013-0602 (Dec. 1, 2014), 

JA1252,JA1255. 

b. Building Block 2. 

EPA's second Building Block also is not adequately demonstrated and its 

targets are not achievable, because EPA (i) failed to support its target for increased 

utilization of existing gas units, (ii) erroneously counted hypothetical "unused" 

capacity from under-construction gas units, and (iii) improperly relied on capacity 

from gas units' duct burners for redispatch. 

(i) EPA Failed To Support Its Target For Increased 
Utilization Of Existing Gas Units. 

Building Block 2 assumes existing fossil steam generation will shift "to existing 

[gas units] within each region up to a maximum [gas] utilization of 75% on a net 

summer basis." 80 Fed. Reg. at 64,795,JA276. EPA bases this 75% capacity factor on 

speculative assumptions about the level of generation the existing gas fleet can 

achieve, without assessing the fleet's real-world constraints, accounting for the 

eventual deterioration and retirement of existing units, or reconciling its assumptions 

with its modeling results. See GHG Mitigation Measures TSD at 3-5 to 3-13,JA3151-
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59. Thus, EPA has not shown that the existing gas fleet can obtain an overall 75% 

capacity factor, or that its Building Block 2 target is achievable. 

EPA relied on three data types to justify its 75% capacity factor; none of these 

supports its conclusion. 

First, EPA cited a statistical analysis based on 2012 generation. Id. at 3-6 to 3-

11,JA3152-57. This reveals the overall average capacity factor of the gas fleet in 2012 

was only 46%; more than 20% of the fleet operated at a capacity factor of less than 

20%, and only 15% operated at or above the 75% level. Id. at 3-6, 3-9,JA3152, 

JA3155. These data-which occurred in a year with historically low natural gas prices 

that already incentivized the use of gas generation, see id at 3-11,JA3157-hardly 

support a conclusion that a fleet-wide capacity factor of 75% has been demonstrated 

or is achievable. 

In fact, the existing fleet would have to increase its generation by about two

thirds from 2012levels to meet the 75% capacity factor, and EPA provides no data or 

analysis suggesting how that level of generation might be accomplished. EPA argues 

nonetheless that because capacity factors of 7 5% or more were achieved in each of 

the electricity interconnections on at least one dqy, this "demonstrate[s] the ability of the 

natural gas transmission system to support this level of generation." I d. But EPA 

never explains how these high usage numbers establish that such circumstances could 

be achieved across the fleet dqy-cifter-dqy)year-cifter-year, and never considers the various 
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site- or region-specific factors such as economics, regional grid restrictions, and 

regulatory constraints that would inform that question. 

Second, EPA presented data suggesting natural gas generation is expected to 

grow over time. Id. at 3-11 to 3-13,JA3157-59. This is irrelevant. Such growth will 

come to a significant extent from the construction of new units. But since new units 

cannot be used to "average down" the C02 emission rates for affected fossil-steam 

units, 80 Fed. Reg. at 64,801, JA282, EPA's data provides no indication that the 

capacity factor for the existing fleet can increase by the approximately two-thirds EPA 

assumes. 

Third, EPA pointed to the availability of the existing gas fleet, stating that 

"EPA assumes that [gas] has an availability of 87%" and that certain units may have 

availability factors as high as 92%. GHG Mitigation Measures TSD at 3-5,JA3151. 

But "availability" (the percentage of hours during a given year a unit is available to not 

offline due to outages) offers no information about whether those units are capable of 

operating at sufficiently higher capacity factors over an extended period to meet a 

fleet-wide capacity factor target of 75%, or are located sufficiently close to coal units 

to supply the load that the displaced generation would have served. For example, 

many units with "available" capacity cannot increase utilization due to permit limits 

on operations, the need to provide dedicated backup capacity for renewable resources, 

or their location in areas designated as nonattainment for one or more ambient air 

quality standards. See UARG Comments at 230-31,JA881-82. 
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EPA never assessed these critical questions. Even if the fleet could physically 

achieve such a high capacity factor, Building Block 2 can work only if the fleet is 

located in areas where it can serve demand that would otherwise be supplied by coal 

generation. For example, it is of little use if a gas unit in Florida can physically operate 

at a 75% capacity factor if the coal generation it needs to displace is located in North 

Dakota, even though both locations are within the eastern interconnection. That is 

not how electricity transmission works. 

These limitations are heightened in Texas, where over 90% of electricity is 

consumed in ERCOT, which has limited import capacity. See infra II.B.2.b.i. In 

calculating the amount of generation shifting under Building Block 2, EPA did not 

consider this but instead assumed, wrongly, that generation shifting can occur freely 

across entire interconnections. Goal Computation TSD at 14-15, JA3040-41. 

Finally, EPA's Building Block 2 assumption is undermined by its own 

modeling. EPA used its Integrated Planning Model to show that existing gas units 

could be operated at a 75% capacity factor. Id at 3-20, JA3029-46. What the model 

actually showed was that, to achieve that capacity factor, existing gas units would have 

to displace generation not only from existing coal units, as contemplated under 

Building Block 2, but also from new gas units in significant amounts. Compare CPP 

Base Case Modeling, Base Case RPT Files, RegionalSummaryModelRegionSets, sheet 

at rows 2335 and 2355,JA6278-79, with CPP BB2 75% Modeling, BB2-75% RPT 

Files, RegionalSummaryModelRegionSets, rows 2335 and 2355,JA6276-77. EPA's 
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model thus demonstrates that the existing gas cannot achieve a 75% capacity factor 

through generation shiftingfrom coal units. 

EPA failed to meet its burden with respect to Building Block 2. 

(ii) EPA Erroneously Counted "Unused" Capacity 
From Under-Construction Units. 

EPA also erred by counting hypothetical "unused" generating capacity from 

under-construction gas units as available for redispatch under Building Block 2. EPA 

assumed gas units that were under-construction or commenced operation in 2012 

would operate at a 55% annual capacity factor in the future without the Rule, leaving 

20% of their generating capacity available to displace generation from coal units. 80 

Fed. Reg. at 64,817,JA298. 

This assumption is speculative and unreasonable. EPA ignored key factors that 

drive a new unit's utilization, particularly whether it was designed to provide baseload 

or as a load-following unit. UARG Comments at 197, JA848. Subsequent operating 

data from many of these "under-construction" units show EPA dramatically 

underestimated their actual utilization. For example, I'~orth Carolina's Lee gas urJt 

operated at an 81% annual net capacity factor in its first full year of operation, already 

well above EPA's 75% Building Block 2 target, let alone its 55% baseline assumption 

for under-construction units, leaving no room for increased utilization. Id Indeed, for 

the set of units EPA designated as "under-construction" because they commenced 

operation during 2012, the generation-weighted average capacity factor was 77% in 
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their first full year of operation. See id., Attachment Cat 11 Tbl. 6,JA907. EPA's 

guidelines call on those units to devote another 20% of their capacity to displacing 

coal-fired generation, for a total capacity factor of 92%. 

This error inflated the level of redispatch under Building Block 2, making the 

performance standards infeasibly stringent. EPA should have excluded hypothetical 

generation from under-construction units when calculating the guidelines because it 

had no rational way to estimate their future unused capacity. EPA claims that even if 

it overestimated available redispatch capacity, some of the under-construction units' 

baseline generation will have a "replacement effect instead of an incremental one," 

yielding the same overall shift from coal- to gas-fired generation. 80 Fed. Reg. at 

64,817 n.748,JA298. This is more baseless conjecture: EPA offers no evidence this 

"replacement effect" exits, that it will outweigh EPA's mistakes regarding utilization 

of under-construction units, or that it will replace generation from coal-fired units 

rather than more expensive renewable generation. 

(iii) EPA Erred By Relying On Capacity From Gas
Fired Units' Duct Burners For Redispatch. 

Building Block 2 is further undermined by EPA's erroneous reliance on 

capacity from gas units' duct burners for redispatch under Building Block 2. Response 

to Comments ("RTC") Ch. 3 § 3.2 at 172, EPA-HQ-OAR-2013-0602-36876,JA3411. 

Many gas units are equipped with duct burners that can temporari!J boost power output 

during peak load periods. UARG Comments at 206,JA857. Continual operation of 
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these duct burners is infeasible: their use introduces thermal stress that the unit is not 

designed to withstand for prolonged periods, causing accelerated equipment wear. Id. 

Duct burners also operate less efficiently than the rest of the unit, substantially 

increasing the unit's heat rate (and thus its C02 emission rate). Id. EPA's sole 

response-that "[d]uct burners are a component of [gas] capacity" and are therefore 

included for redispatch-is conclusory and fails to address the serious problems 

commenters raised. RTC Ch. 3 § 3.2 at 172,JA3411. Consequently, EPA's 

unsupported 75% capacity factor is in reality significantly higher. 

For these reasons, EPA's conclusion that Building Block 2 can achieve the 

targeted level of generation shifting is precisely the type of "crystal ball" inquiry 

prohibited by the case law. Portland Cement, 486 F.2d at 391. 

c. Building Block 3. 

Building Block 3 assumes that generation at affected units will be replaced "by 

using an expanded amount of zero-emitting renewable electricity (RE)." 80 Fed Reg. 

at 64,803,JA284. EPA determined the amount of available new renewables generation 

by forecasting the growth in renewables generation anticipated through 2021 in the 

absence of the Rule, and adding target renewables growth rates for 2022-2030 that 

EPA predicts can occur as a result of the Rule. See id. at 64,807-09,JA288-90; GHG 

Mitigation Measures TSD at 4-1 to 4-2, 4-6, JA3169-70, JA317 4. Both forecasts are 

based on unsupported, unrealistic assumptions about future growth. EPA thus has 
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not shown that the total renewables required by the Rule are adequately 

demonstrated, nor shown that its Building Block 3 target is achievable. 

EPA calculated growth levels of renewable energy anticipated to occur without 

the Rule that are significantly greater than those projected by the U.S. Energy 

Information Administration ("EIA")-the governmental entity charged with 

forecasting electricity generation and demand. EPA projected that by 2020 renewable 

energy generation, other than hydropower, will grow to 406,000 GWh; yet EIA 

projects that it will grow only to 335,000 GWh. Compare Analysis of the Clean Power 

Plan, Base Case SSR at Summary Tab,JA6284-8616 with EIA Annual Energy Outlook 

2015 at A-31, EPA-HQ-OAR-2013-0602-36563,JA2930. Moreover, EPA's 

projection in the Rule was significantly greater than its projection in the proposal that 

renewable energy generation in 2020 would be only 299,000 GWh. See Analysis of the 

Proposed Clean Power Plan, Base Case SSR at Summary tab,JA6281-83.17 

EPA failed to adequately explain why it increased its projections so significantly 

in the Final Rule, or why the estimation of the entity responsible for such forecasts 

should be discounted, particularly given that EPA is no expert on these issues. EPA 

used 2012's growth in renewables as the base growth level, but that year was 

16 Available at http:/ /www.epa.gov /sites/production/ files/2015-
08/base_case.zip, Base Case SSR Excel file, Summary Tab, JA6284-86. 

17 Available at http:/ /www.epa.gov /sites/production/ files/2015-
07 / epa_base_for_the_proposed_clean_power_plan.zip, (Base Case-SSR Excel file, 
Summary Tab,JA6281-83. 

34 

ED_0011318_00011168-00122 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

artificially inflated due to a tax credit that expired on December 31, 2012-causing 

many projects to be shifted from 2013 to 2012. 21st Century Energy, "What's In a 

Target," 13-15 Qan. 2016), http:/ /www.energyxxi.org/sites/ 

default/files/What%27s%20In%20a%20Target%20FINAL.pdf,JA6112-14. EPA has 

failed to adequately demonstrate the near-term renewables levels used in its BSER 

determination. 

With regard to renewable generation levels after 2021, EPA assumed that each 

of the various types of renewables (solar, onshore wind, geothermal, and hydropower) 

can achieve annual growth rates from 2024-2030 equivalent to the maximum annual 

growth rate each achieved from 2010-2014. GHG Mitigation Measures TSD at 4-5, 

JA3173. In other words, EPA assumed that each technology will achieve its highest 

historical one-year growth rate for seven consecutive years. EPA failed to explain the 

basis for this extraordinary assumption. Rather, it appears once again to be the type of 

"crystal ball inquiry" that cannot support a BSER determination. 

A closer look at the numbers reveals how disconnected from reality EPA's 

assumption truly is. EPA assumed wind power on average can achieve a capacity 

factor of 41.8%, when historical average capacity factors across the United States 

from 2008-2014 range between 28.1% and 34%. Compare GHG Mitigation Measures 

TSD at 4-3,JA3171, with EIA, Electric Power Month!J at Table 6.7.B. (Feb. 2014), EPA

HQ-OAR-2013-0602-0162,JA2353. While technologies may be expected to improve 

over time, any such improvements will likely be offset by the need to place an 
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increasing amount of wind generating capacity in less optimal locations. In any event, 

EPA failed to adequately explain how average wind capacity factors can be increased 

by the approximately 30% it assumes. 

Why does this matter? It matters because, if EPA's crystal ball guesses turn out 

to be wrong (as the record predicts they will), the results will be disastrous. Under the 

Rule, because no gas unit can comply with the applicable performance rates, any 

generation produced by a gas unit must be "offset" by ERCs from Building Block 3. 

40 C.P.R. § 60.5795(b). As a result, if no ERCs were available from Building Block 3, 

there would also be no ERCs for Building Block 2, with the result that no gas or coal 

unit could generate atry electricity. Every shortfall in the number of Building Block 3 

ERCs needed for gas units to increase their capacity factor to 75% will result in a 

shortfall in ERCs that coal units need to generate electricity. Consequently, if EPA's 

Building Block 3 assumptions are not supported, not only will there be a shortfall in 

the generation produced by Building Block 2 and 3, but, even more troubling, 

generation that could be produced by coal and is needed to meet the shortfall from 

Building Blocks 2 and 3 will not be able to be produced. This "death spiral" that 

EPA's "system" creates underscores the critical error EPA made in finding that 

Building Block 3 is "adequately demonstrated" and "achievable." 

In the end, EPA based its Building Block 3 analysis not on historically 

demonstrated levels of renewable generation, but on unsupported, highly speculative 

assumptions that far exceed both current projections and average historical growth 
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rates. EPA also failed to assess any of the real world considerations associated with 

such massive growth, including where the new generating resources will be built, who 

will build them, and how will they be integrated into the existing electrical grids. 

Southern Company Comments at 153-55,JA1105-06. Building Block 3 is thus 

impermissibly based on speculation and conjecture. 

d. EPA Failed To Account For Application OfBSER On 
Generating Units' Emission Rates. 

EPA's Building Blocks also fail to account for how application of the BSER 

will negatively impact generating units' emission rates. To calculate the guidelines, in 

each interconnection EPA used the overall average 2012 C02 emission rates for coal 

units (adjusted downward by the Building Block 1 target) and gas units. Goal 

Computation TSD at 10, 16-17,JA3036,JA3042-43. But EPA ignored comments 

demonstrating that implementing BSER will raise the C02 emission rates of those 

units above 2012levels. For coal units, the BSER is based on reducing those units' 

utilization, which EPA admits increases C02 emission rates. For some units, low load 

operation can increase heat rate by 1 Q<% or more, eclipsing any Building Block 1 heat 

rate improvements. GHG Mitigation Measures TSD at 2-34,JA3114; Reconstructed 

EGU TSD at 4,JA5238; UARG Comments at 209-10,JA860-61. 

For gas units, implementing BSER will involve increasing utilization of less 

efficient units that were designed for optimum performance when following load (i.e., 

not acting as baseload). UARG Comments at 210,JA861. These units emit C02 at 
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higher rates when used more heavily, increasing the overall emission rate of the 

subcategory. See 79 Fed. Reg. at 34,980, JA5260 (admitting some gas units "are 

designed to be highly efficient when operated as load-following units" but are less 

efficient at baseload). Heavy use of gas units' duct burner capacity, see supra at 

II.B.1.b.iii will also raise those units' CC)z emission rates. EPA's failure to account for 

these effects on fleet average emission rates further undermines its BSER calculation. 

2. EPA Has Failed To Account For Grid Reliability Or 
Infrastructure Needs. 

EPA's BSER is also fatally flawed because EPA failed to meaningfully assess 

the massive infrastructure build-out and upgrades that must occur or the Rule's 

impact on the reliability of the electric grid. EPA has not shown its plan will work, if 

for no other reason than it has failed to consider fully and adequately the important 

questions of transmission infrastructure and reliability. 

a. EPA Failed To Meaningfully Assess The Need To 
Build New Infrastructure. 

EPA failed to meaningfully assess the new infrastructure that will be required 

to implement Building Block 2 and 3's generation shifting. Replacing fossil generation 

with new generation requires transmission infrastructure. EPA thus must establish 

that the replacement generation contemplated by its BSER can be delivered in a 

manner that ensures reliable power to meet user demands in all parts of the country. 

EPA has not made that showing. EPA also failed to demonstrate that the existing gas 

pipeline infrastructure would be sufficient to meet the substantially increased demand 
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for gas under the Rule. Southern Company Comments at 121-24, 220,JA1101-04, 

JA1110. 

Instead of assessing how new infrastructure will be created and paid for, EPA 

incorrectly assumes little additional infrastructure will be needed. See) e.g., 80 Fed. Reg. 

at 64,801, 64,810,JA282,JA291. EPA failed to demonstrate that this assumption is 

anything but a speculative, "crystal ball" hope. Indeed, EPA's assumption is belied by 

the chorus of warnings from the experts. 

For example, the North American Electric Reliability Corporation ("NERC"), 

the regulatory authority charged with ensuring the reliability of the North American 

bulk power network, concluded that the Rule's "transformative shift" in electricity 

generation would "leadO to the need for transmission and gas infrastructure 

reinforcements." NERC, Potential Reliability Impacts of EPA's Proposed Clean 

Power Plan at vii, EPA-HQ-OAR-2013-0602-37007,JA3457. NERC noted that 

thousands of miles of new high voltage transmission would be required to satisfy 

reliability and contingency analysis requirements. Id. at vii, 32, 34,JA3457,JA3491, 

JA3493. Similarly, Regional Transmission Organizations ("RTOs") charged with 

operating the system to balance generation and demand warned that substantial new 

infrastructure was needed to ensure reliability. See) e.g., Midcontinent Independent 

System Operator, Inc. Comments at 3, EPA-HQ-OAR-2013-0602-22547,JA563; 

Southwest Power Pool Comments at 3, EPA-HQ-OAR-2013-0602-20757,JA448. 
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States and utilities also commented on the proposal's lack of transmission 

capacity to support generation shifting in various parts of the nation. See) e.g., Southern 

Company Comments at 219-21,JA1109-11; Montana Public Service Comm'n 

Comments at 9, 11-12, EPA-HQ-OAR-2013-0602-23936,JA2136,JA2138-39; 

Mississippi Public Service Commission Comments at 21-23, EPA-HQ-OAR-2013-

0602-22931,JA1145-47; North Dakota Department of Health Comments at 23, EPA

HQ-OAR-2013-0602-24110,JA2178; West Virginia Department of Environmental 

Protection Comments at 35, 62, EPA-HQ-OAR-2013-0602-23540,JA1880, JA1907; 

Public Utility Commission ofTexas ("PUCT") Comments at 42, EPA-HQ-OAR-

2013-0602-23305,JA1643. For example, commenters noted that in Wyoming there is 

no significant gas generation to absorb the load EPA mandates be taken from the 

State's coal plants, which means most of the required generation shifting must go to 

newly-constructed wind farms; and this new generation will require substantial new 

transmission infrastructure to ensure reliability. Basin Electric Comments at 25-29, 

JA1958-62. 

EPA offered little justification for its contrary conclusion, except to assert the 

States will somehow work miracles with the "flexibility" allegedly afforded them. See 

80 Fed. Reg. at 64,801, 64,810,JA282,JA291. This is not a demonstration; it is an 

abdication. 
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b. EPA Failed To Ensure Reliable Electric Supply. 

Additionally, to be "adequately demonstrated," any system of emission 

reduction for fossil units must ensure a reliable electric supply to avoid brownouts 

and blackouts. EPA has failed to show that its system of alternative electric generation 

will be reliable-in other words, that the lights won't go out. 

EPA conceded both that it lacks the expertise to assess grid reliability and that 

it did not conduct a true reliability assessment of the generation shifting its "system" 

of emission reduction requires. See 80 Fed. Reg. at 64,874-81,JA355-62.18 EPA 

recognized that "planning authorities and system operators constantly consider, plan 

for and monitor the reliability of the electricity system with both a long-term and 

short-term perspective." Id. at 64,874,JA355. Further, it acknowledged such reliability 

assessments are "multidimensional, comprehensive, and sophisticated." Id. But 

nowhere in the record did EPA provide such an assessment showing that application 

of its ambitious BSER will result in the transmission necessary for a reliable electricity 

system. Instead, EPA deferred for another day consideration of this critical issue, and 

18 EPA did produce a document purporting to assess the reliability impacts of 
the final Rule based on its modeling. Technical Support Document: Resource 
Adequacy and Reliability Analysis ("Reliability TSD") at 1-2, EPA-HQ-OAR-2013-
0602-36847,JA2946-47. Rather than assessing reliability in a meaningful way, it 
merely "assumes that adequate transmission capacity exists to deliver any resources 
located in or transferred to [a] region." Id. at 3, JA2948. Tellingly, EPA does not even 
cite its analysis in discussing reliability in the preamble to the Rule. See 80 Fed. Reg. at 
64,874-81,JA355-62. And EPA concedes that future analysis is required to assess 
reliability issues. Id. at 64,876-77,JA357-58. 
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assumed States, system planners, and operators could "develop a pathway" to a 

reliable electricity system. See id. at 64,876-77,JA357-58. Thus, this nation's electricity 

depends on the creation of a new "pathway" engineered by States and system 

planners that the Rule's architect cannot articulate. 

Further, EPA's conclusion that system reliability will not be affected is based 

not on a legal or technical conclusion, but on an assumption baked into its Integrated 

Planning Model-the model "must maintain adequate reserves in each region" and is 

built around that assumption. Reliability TSD at 3, JA2948; see PUCT Comments at 

30,JA1631. 

NERC, the RTOs, and others warned EPA of significant reliability concerns 

with EPA's proposal to quickly and radically restructure the nation's energy supply. 

See) e.g., Midcontinent Independent System Operator, Inc. Comments at 3, EPA-HQ

OAR-2013-0602-22547,JA563 (expressing similar concerns); Southwest Power Pool, 

SPP's Reliability Impact Assessment of the EPA's Proposed Clean Power Plan at 3, 5-

6 (Oct. 8, 2014), PSA 01-PSA 08 (describing its reliability assessment of the proposed 

rule); NERC, Potential Reliability Impacts of EPA's Proposed Clean Power Plan, 

Initial Reliability Review at 19, EPA-HQ-OAR-2013-0602-37006,JA3442 ("NERC 

Reliability Review"). 

EPA largely brushed off these concerns. It failed to conduct its own 

meaningful assessment or confront the issues posed by Southwest Power Pool's 

assessment. It failed to address the need for a reliability safety valve; and its "reliability 
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safety mechanism" does not address the problem, as it provides only temporary relief 

for catastrophic events like floods and offers States no flexibility to adjust either the 

emission requirements or the schedule to address reliability problems. 80 Fed. Reg. at 

64,876, 64,878,JA357,JA359. Its vague statements about working "with FERC and 

DOE ... to help ensure continued reliable electric generation and transmission" offer 

no reasoned discussion of the issue and no assurance that its plan will work. And its 

assurances that the Rule provides "flexibility" and a "gradual" compliance schedule 

ducks rather than confronts the issue, id. at 64,875-76,JA356-57, reflecting EPA's 

wish-upon-a-star approach. 

Moreover, the "flexibility" EPA touts is not available in all areas, particularly in 

ERCOT and in areas served by rural electric cooperatives. In these areas, unique 

characteristics put such flexibility firmly out of reach, and showcase the reliability 

problems posed by the Rule that EPA has failed to confront and adequately 

demonstrate. 

(i) The Electric Reliability Council OfTexas 

In setting BSER based on national performance rates, EPA irrationally refused 

to address the unique nature of the electric market in Texas. Texas is the only State 

that has utilities operating in each of the nation's three electrical interconnections: 

ERCOT, the western interconnection, and the eastern interconnection. 

Approximately 90% of Texas electricity consumption (covering 75% of Texas's land 

mass) occurs within ERCOT. http:/ /www.ercot.com/about/profile/. It is a unique 
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"power island," separated from the nation's eastern and western interconnections by 

asynchronous ties that inhibit cross-interconnect electric transmission. 19 This means 

nearly all "generation shifting" would have to occur within Texas. See PUCT 

Comments at 31,JA1632; Texas Comm'n on Environmental Quality's ("TCEQ") 

Comments at 2, EPA-HQ-OAR-2013-0602-22305,JA1696; Luminant Comments at 

49,JA2327. Texas thus cannot reduce its coal generation and purchase and import 

gas-fired or renewable generation from a generator in another State at the levels EPA 

mandates. PUCT Comments at 31,JA1632; TCEQ Comments at 2,JA1696. 

Compliance with the Rule would pose significant challenges to maintaining reliability 

within ERCOT. 

The Rule would supplant ERCOT's economic dispatch model operating in a 

uniquely competitive market. PUCT Comments at 10,JA1611. Because ERCOT 

investor-owned utilities have been separated into generation, transmission and 

distribution, and retail services companies-with only the transmission and 

distribution function subject to traditional regulation-units bear the risk of owning 

and operating their assets without guaranteed recovery of their costs or profit through 

regulated utility rates. See Tex. Util. Code Ann.§ 39.001; PUCT Comments at 1, 4, 

JA1602,JA1605. In the absence oflong-term power contracts, the ERCOT market is 

19 ERCOT can import a limited amount of megawatts from outside its grid. See 
ERCOT 2014 State of the Grid Report at 7, http:/ /www.ercot.com/ content/news/ 
presentations/2015/2014%20State_of_the_Grid_Web_21015.pdf,JA4963-64. 
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operated through unit-specific bidding and dispatch, with ERCOT using the 

generation with the lowest bids to serve load, subject to transmission constraints. 

PUCT Comments at 48, JA1649. Bids are generally made reflecting the short-run 

marginal costs of the units and dispatch decisions are made by ERCOT on the basis 

of those bids. Id at 43, JA1644. Therefore, units in this competitive energy-only 

market are already motivated to make efficiency improvements to their plants. Id. 

EPA has ignored concerns from PU CT and Luminant regarding these impacts 

in the ERCOT Market. See Luminant Comments at 66-68,JA2341-43; PUCT 

Comments at 8-10,37-38,42-44, 48-51,JA1609-11,JA1638-39,JA1643-45,JA1649-

52. EPA acknowledged that "all of the lower-48 states, with the exception if Texas, are 

part of a multi-state, regional grid." Legal Memorandum for Proposed Carbon 

Pollution Emission Guidelines for Existing Electric Utility Units at 91, EPA-HQ

OAR-2013-0602-0419,JA2830 (emphasis added). The Federal Power Act also 

recognizes the limited nature of federal jurisdiction over the unique ERCOT market. 

16 U.S.C. § 824(b); see also PUCT Comments at 8 n.12,JA1609. EPA ignored these 

critical distinctions in the Rule. 

EPA's only answer is the Rule's so-called "flexibility." 80 Fed. Reg. at 64,665, 

64,880,JA146,JA361. But EPA's "central" assumption of a multi-state electricity 

system that provides this "flexibility" and underlies its BSER is simply not applicable 

to Texas. 79 Fed. Reg. at 34,878,JA50. EPA is not an expert in electric grid reliability, 

Del. Dept. ~[Natural Res. & Envtl. Control v. EPA, 785 F.3d 1, 18 (D.C. Cir. 2015), and 
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its inexperience is evident here. EPA's refusal to account for ERCOT's unique status 

and to heed ERCOT's reliability concerns is arbitrary and capricious. Id. 

(ii) Cooperatives 

The Rule also will make it impossible for many electric cooperatives to provide 

reliable, low cost electricity to rural America (including the poorest parts of the 

nation) in compliance with their obligations under 7 U.S.C. § 901, et seq. Rural electric 

cooperatives typically serve large, primarily residential, low-density service territories 

in the poorest and most rural parts of the country. National Rural Electric 

Cooperative Association ("NRECA") Comments at 2-3, 129-30, EPA-HQ-OAR-

2013-0602-33118,JA2309-1 O,JA2319-20. 

The Rule severely restricts generation sources available to cooperatives, see 

NERC Reliability Review at 19,JA3442, many of which own a single coal unit and 

rely on its high-capacity-factor operation for their generation. Generation & 

Transmission Cooperative Fossil Group Comments ("G&T Fossil Comments") at 21, 

EPA-HQ-OAR-2013-0602-23164,JA1355. These cooperatives have invested billions 

of dollars to install state-of-the-art emissions controls on their coal units to comply 

with other regulations. See NRECA Comments at 14,JA2312; see also EPA, Regulatory 

Impact Analysis for the Final Mercury and Air Toxics Standards 3-13 (Dec. 2011), 

http:/ /www.epa.gov/ttn/ ecas/ regdata/RIAs/ matsriafinal.pdf, JA4799. Severely 

constraining or retiring the operation of coal units will in turn severely challenge 
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cooperatives' ability to serve their members and create substantial financial issues. 

NRECA Comments at 52,JA2314. 

For example, the Arizona cooperatives serve 150,000 individual meters, spread 

across a large rural service area. Arizona Electric Power Co. Comments at 2, EPA-

HQ-OAR-2013-0602-22972,JA1174. Arizona Electric Power Company will be forced 

to curtail coal and gas-fired generation or even retire some or all of its steam units by 

2022 to comply. Id at 49,JA1221. Such closure jeopardizes electric reliability in 

Southern Arizona. Id. at 29,JA1201. 

Cooperatives do not have shareholders or equity. G&T Fossil Comments at 22, 

JA1356. All increased costs associated with the Rule must be borne by member

customers through increased rates, which will have a devastating impact on the 

communities served. Id.; Western Farmers Electric Cooperative Comments at 14, Dkt. 

No. EPA-HQ-OAR-2013-0602-23644,JA2018. Moreover, because many rural 

residents do not have access to natural gas and must depend exclusively on electricity 

or expensive propane and heating oil for warmth during cold months, electric 

cooperative member-customers lack practical, affordable alternatives when their 

electric rates rise. NRECA Comments at 2, JA2309. In electric cooperative service 

territories, increases in rates force difficult decisions about whether to heat or cool 

houses even in extreme weather. I d. at 2-3, 129-30, JA2309-1 0, JA2319-20. 
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By failing to take the unique challenges of rural areas into account in its BSER, 

EPA has failed to demonstrate its system is reasonably reliable-that rural customers 

will still have an affordable and reliable electric supply. 

3. EPA's BSER Is Not "Demonstrated" Or "Achievable" By 
Individual Sources. 20 

EPA compounds its first error-its failure to show that the individual Building 

Blocks are adequately demonstrated on a grid-wide scale or that the individual targets 

from those Building Blocks are achievable-by then combining them and further 

speculating about how they will operate together and how individual sources can 

achieve the performance rates. 

EPA acknowledged that the BSER must "be available to an individual source ... 

[and] allow it to meet the standard." 80 Fed. Reg. at 64,722, JA203 (emphasis added). 

Moreover, EPA "recognize[d] the uniqueness and complexity of individual power 

plants" and was "aware that there are site-specific factors that may prevent some 

[units] from achieving performance equal to region-level assumptions for a given 

technology." Goal Computation TSD at 6, Ji\.3032. Yet EPi\. admittedly did not 

20 As discussed in the Core Issues Brief, EPA's system of emission reduction is 
unlawful because it is not based on pollution controls or process changes that can be 
accomplished at the source itself, but instead necessitates the construction of new 
renewable energy facilities and generation shifting. Even if these activities could be 
considered to be legally valid components of BSER under section 111 (d), EPA would 
still have to show that individual sources will be able to employ such strategies to 
meet the ambitious emission guidelines on a per-source basis. 
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"mak[e] those unit-level evaluations," instead applying assumptions of what the 

source category as a whole might achieve through application of the Building Blocks on 

a regional basis. Id; 80 Fed. Reg. at 64,779, JA260. 

This is fatal to the Rule. And while it may be difficult for EPA to demonstrate 

that individual units can apply an industry-wide system as opposed to controls or 

practices implementable at an individual facility, that is EPA's statutory burden with 

this Rule. It cannot be shirked simply because the scope of EPA's BSER is 

unprecedented. Further, as in National Lime AssJn, EPA erred by establishing emission 

guidelines without analyzing whether much of the industry can meet them, given the 

great "variations in operations" of utilities around the country. 627 F.2d at 434. 

4. The Rule is Not Saved by the Presumed Availability of a 
Trading Program. 

EPA concedes that individual sources will not be able to achieve the Rule's 

performance rates through the Building Blocks, but nonetheless insists that 

compliance can be achieved through "a wide range of emission reduction measures, 

including measures that are not part if the BSER" RTC Ch.1 §§ 1.0-1.5 at 179,Jl\3367 

(emphasis added). In particular, EPA states that emissions trading is "integral" to its 

assessment of the BSER and the achievability of its emission guidelines. 80 Fed. Reg. 

at 64,733-35,JA214-16. EPA cannot rely on actions that are not part of the BSER to 

establish the achievability of its guidelines. It has neither established a trading program 

nor analyzed the reliability or achievability of any such programs that might be 
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established by the States. Moreover, the restrictions EPA has placed on State trading 

programs makes it far less likely that sufficiently robust programs will develop. 

EPA's admission that sources will need to engage in trading to satisfy the 

emission guidelines is itself a concession that the guidelines are not "achievable 

through the application of [BSER]" as required by section 111(a)(1). This is again 

fatal. EPA cannot establish emission guidelines based on its BSER, acknowledge that 

those guidelines are unachievable in many cases through application of the BSER, and 

then tell regulated parties they have the "flexibility" to apply other, non-BSER actions 

to achieve the guidelines. While regulated parties often have flexibility to choose 

alternative methods of satisfying a standard that has been shown to be achievable 

through application of the BSER, that is far different than allowing EPA to rely on 

non-BSER measures to show that the standard itself is achievable. This Court has 

rejected this very argument before, holding that "the flexibility appropriate to 

enforcement will not render 'achievable' a standard which cannot be achieved on a 

regular basis." National Lime AssJn, 627 F.2d at 431 n.46. 

Nor does EPA conduct any meaningful analysis to determine whether, even if 

it could rely on trading, sufficiently robust trading systems will arise. For trading to be 

relied upon to justify EPA's BSER, several things must happen. First, because the 

Rule does not establish (or even require the creation of) any trading mechanism, 

States must individually adopt trading programs. Second, because in many instances 

actions within particular States will be insufficient for the sources within the State to 
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comply, State plans must be coordinated to allow for interstate trading. Third, 

participants within these coordinated trading programs must generate and trade 

enough credits to allow compliance for all sources. 

EPA offers no analysis showing this will happen; it only "anticipates" that 

"organized markets will develop." 80 Fed. Reg. at 64,731-32,JA212-13. Anticipation 

is not demonstration and does not satisfy the requirement that EPA offer a 

"'satisfactory explanation"' and take a "'hard look at the salient problems."' Portland 

Cement, 665 F. 3d at 187 (citations omitted). 

EPA also cites instances where trading has been successfully employed in 

connection with federal clean air programs. See 80 Fed. Reg. at 64,696-97,JA177-78; 

Legal Memorandum Accompanying Clean Power Plan for Certain Issues at 105-10, 

EPA-HQ-OAR-2013-0602-36872,JA3305-10. But in each case, individual sources 

could comply without relying on trading if it so chose. That distinction overwhelms 

any possible comparison to the Rule, where trading is the only way to achieve 

compliance. 

Regardless, the mere fact that trading programs have been used before hardly 

means trading programs will arise here, or that there will be sufficient credits for 

sources to comply. Moreover, in each of those instances, an overarching set of federal 

statutory or regulatory requirements established the trading program. See CAA §§ 401-

416. The NOx State Implementation Plan Call, Clean Air Implementation Rule, and 

Cross-State Air Pollution Rule are all EPA -imposed federal implementation plans that 
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set up trading programs for States that contribute significantly to downwind 

nonattainment. 80 Fed. Reg. at 64,696,JA177. The Clean Air Mercury Rule 

established a cap-and-trade program based on mercury reductions that could be 

achieved by controls installed at individual units. Id. at 64,697,JA178. In stark 

contrast, the Rule here does not establish any trading program, or even require States 

to allow for trading in their individual State plans. At the same time, the Rule's 

performance rates cannot be met without ERCs, and EPA acknowledges trading is 

"integral" to BSER. 

Additionally, the Rule imposes affirmative restrictions that will inhibit-rather 

than encourage the development of-sufficiently robust trading mechanisms. These 

restrictions include: requiring States to either enter into a formal multi-state plan or 

adopt emission standards equal to the sub-category performance rates in order to 

engage in interstate trading, 40 C.F.R. § 60.5750(d); prohibiting issuance of ERCs for 

resources operating prior to January 1, 2013, id. § 60.5800(a)(1), see infra at III.B 

requiring that the credit generating resource be located in a rate-based State, except 

under limited circumstances, id. § 60.5800(a)(3); limiting ERC generation in mass

based States to wind, solar, geothermal, hydro, wave, and tidal sources, id. § 

60.5800(a)(3); prohibiting credits for C02 emission reductions that occur outside the 

electric power sector, id. § 60.5800(c)(3); and offering no meaningful way to take 

advantage of unit retirements as a means of creating ERCs. These restrictive 
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provisions limit the ability of States to create a trading environment in which adequate 

ERCs will be available at a reasonable price. 

EPA's whole plan collapses if new trading programs do not germinate, yet EPA 

has not shown they will ever do so. 

C. EPA Imposes on States an Impossible Task of Implementing 
BSER to Achieve Required Emission Reductions. 

Section 111 (d) obligates the States to establish performance standards that 

reflect the BSER. However, EPA's BSER is a house of cards that collapses under the 

weight of reality. 

Given EPA's failure to establish the adequate demonstration or achievability of 

its three individual Building Blocks, it is hardly surprising that the Rule's performance 

rates arc manifest!J unachievable under "the range of relevant conditions" that affect 

different sources in different States. NatJl Lime AssJnJ 627 F.2d at 433. Many States 

lack the resources that EPA's BSER assumes or have unique geographic or 

infrastructure limitations that prohibit or severely limit their potential to shift 

generation to lo\\rcr- or zero- emitting generation. See Section II.B.2J supra, Section V, 

infra. These States cannot apply the Building Blocks that comprise BSER to even 

approach the performance rates EPA is imposing on the States and their sources. 
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For instance, Montana must achieve a nearly 50% reduction in coal unit C02 

emissions by 2030.21 But Montana sources cannot apply BSER to achieve this level of 

emission reduction because there are no gas units (or associated transmission) in the 

State. Goal Computation TSD Appendix 5,JA3011,JA3021-26. Additionally, while 

Montana has renewable energy potential, its sources cannot build enough renewable 

energy to replace 50% of the State's baseload generation or build the necessary 

transmission capability by 2030. Montana Public Service Comm'n Comments at 9, 

EPA-HQ-OAR-2013-0602-23936 ("MPSC Comments"),JA2136. Its neighbor North 

Dakota is in a comparable situation, with 99.4% of the fossil-fuel generation in the 

State coming from coal in 2013.22 The State faces a 44.9% emission reduction 

requirement but has no gas units in the State. Goal Computation TSD Appendix 5, 

JA3021-26. 

Similarly, Kentucky faces massive C02 reduction requirements, but sources 

cannot achieve those reductions within the State's borders. Coal generation provides 

over 90% of the State's electricity needs, LG&E and KU Energy LLC Comments at 

3, JA2273; the on!J gas unit in Kentucky was under construction during the Rule's 

21 For Montana, the final rate-based C02 emission goal for 2030 is 1,305 lbs 
COz/MWh (compared to a baseline rate of 2,481lbs COz/MWh), for a 47.4% 
emissions rate reduction goal; and the final mass-based goal is 11,303,107 short tons 
of C02 (compared to an adjusted baseline level of 19,147,321 short tons of C02), a 
41% emissions reduction goal. Goal Computation TSD, Appendix 5, JA3021-26. 

22 http://www.eia.gov/electricity/state/NorthDakota/, J A6258-59. 
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comment period, id. at 14, JA2284; and Kentucky has little wind and solar potential, 

UARG Comments at 243, JA894. 

Kansas, North Dakota, West Virginia, and Wyoming face similar situations, 

where 90% of their in-state fossil generation comes from coal units but sources within 

those States have limited ability to replace that generation with gas and renewable 

generation. Wyoming Comments at 13-20,JA1239-46; Kansas Department of Health 

& Environment Comments at 7, EPA-HQ-OAR-2013-0602-23255,JA1544; West 

Virginia Department of Environmental Protection at 41-42,JA1886-87. Similarly, 

Texas (operating primarily within the limited ERCOT region) has significantly higher 

renewable generation than the U.S. average and has already utilized the most 

promising sites for renewable generation. Luminant Comments at 63-64,JA2338-39. 

Finally, as discussed above, the fact that EPA would allow States to develop 

emissions trading systems under their state laws to achieve compliance does not save 

the Rule. The Act requires States to establish performance standards for existing 

sources within their own borders.§ 111(d). EPA has not shown that it can require 

States to rely on extraterritorial emissions credits in setting and achieving the 

performance standards for sources within their borders. While EPA may consider the 

electric power industry a "highly integrated" and "complex machine," state laws are 

not. EPA cannot impose on individual States the obligation to look beyond their 

borders. 
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EPA therefore has failed to show that all States can apply the BSER to 

approach EPA's mandated emission guidelines. 

III. The Rule Arbitrarily Penalizes Many Sources Of Low- And Non
Emitting Generation Along With Companies And States That Have 
Already Taken Costly Actions To Reduce Emissions Of Greenhouse 
Gases. 

To justify the Rule's radical approach, EPA asserts the electric industry is 

unique, that all its sources form an interconnected, "complex machine"-the electric 

supply system. 80 Fed. Reg. at 64,725, JA206. Thus, it reasons, increases in generation 

from one source affect generation from other sources, and electrons can freely flow to 

wherever they are needed when existing units shut down. I d. For that reason, EPA 

invented its new "system" of emission reduction based on forcing the industry to shift 

to EPA's favored sources of electricity. 

EPA's approach is arbitrary and capricious in two ways. First, it ignores a 

significant part of the existing mix of electric generating sources that plays a 

substantial role in how fossil fuel-fired units are dispatched and operated. Second, it 

arbitrarily penalizes zero- and lo\\r-cmitting generating facilities (including \\rind, solar, 

and nuclear) that began operating before 2013. 40 C.F.R. § 60.5800(a)(1). In doing so, 

EPA significantly disadvantages the States and companies that have been at the 

forefront of addressing climate change. 
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A. EPA Arbitrarily Ignores A Large Part Of The Electric Supply 
System For Compliance Purposes. 

It is hypocrisy for EPA to claim its system is based on the whole grid while it 

ignores large parts of that grid: existing renewable energy, nuclear generation that 

provides approximately 20% of the nation's power23 with zero emissions, hydro-

electric generation that supplies the majority of electricity in many regions of the 

country, co-generation units, and waste-to-energy facilities with very low carbon 

footprints. All are critical to the electric supply system and to reducing the demand for 

electricity from fossil fuels. EPA arbitrarily excludes them as compliance options. 

The existence of these EPA-disfavored non-fossil resources has driven many 

companies' electric supply resource decisions. For example, hydroelectric generation 

dominates the supply of electricity in the Pacific Northwest, giving those States the 

lowest average emission rates per megawatt hour in the country. See Portland General 

Electric Comments at 18, EPA-HQ-OAR-2013-0602-23507,JA1823. The seasonal 

and variable nature of hydroelectric generation also dominates the other resource 

decisions in the region. Id. at 33,Jl\_1878; 80 Fed. Reg. at 64,815,Jl\296. Yet, EP}:\_ 

failed to consider the importance of maintaining existing hydroelectric power and its 

unique characteristics in its analysis for Rule compliance. 80 Fed. Reg. at 64,735, 

JA216. Similarly, companies that have invested in nuclear generation over the years 

23 EIA, What is U.S. electricity generation by energy source, 
https:/ /www.eia.gov /tools/ faqs/ faq.cfm?id=427 &t=3 (Mar. 2015), JA6268-69. 
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have kept their emission rates lower; yet EPA ignored the huge benefit nuclear units 

contribute to zero-emission generation. Id.; Entergy Comments at 21-22, EPA-HQ-

OAR-213-0602-2287 4, ]A 1055-56. EPA essentially assumes these generation 

resources will continue operating at similar levels in perpetuity, and fails to recognize 

the significant role their continued operation will play in future dispatch and 

emissions performance of the electricity sector. 

Because EPA effectively ignored these resources, it "failed to consider an 

important aspect of the problem." Motor Vehicle Mfrs. AssJn. v. State Farm Mut. Auto. 

Ins. Co., 463 U.S. 29, 43 (1983). EPA cannot base a rule on the assumption that a large 

part of the "system" it is regulating does not exist or that its status as of 2012 will 

remain static forever. 

B. The Rule Arbitrarily Discriminates Between Low- and Zero
Emitting Sources Built Before And After January 1, 2013. 

No good deed goes unpunished. This Rule bears that out. In determining 

whether a resource can count toward compliance, the Rule discriminates between 

identical resources based on \\rhcthcr they \\rcrc constructed before or after January 1, 

2013. The existence of atry cut-off date is arbitrary. It punishes entities that chose to 

invest in zero- and lower-emission resources early to address the very problem EPA 

seeks to tackle. It also creates harmful and perverse incentives for the future operation 

of early-built resources. EPA acknowledges the "clearly emerging growth in clean 

energy innovation, development and deployment," 80 Fed. Reg. at 64,663;JA144, as 
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critical to reducing greenhouse gas emissions. Yet the Rule makes no allowance for 

this early action. To the contrary, it uses these early actions as a way to impose on 

those companies and States even more stringent performance rates. 

Several States' experiences are illustrative: 

u Over the past fourteen years, New Jersey entities invested $3.27 billion in 

renewable energy and energy efficiency. New Jersey Department of 

Environmental Protection Comments at 2, EPA-HQ-OAR-2013-0602-22758; 

JA791; see also New Jersey Technical Comments at 5, EPA-HQ-OAR-2013-

0602-22758;JA799. 

u In 2012, Kansas entities increased the State's wind generation capacity 

exponentially. See Existing Kansas Wind Farms, http:/ /kansasenergy.org 

/wind_projects.htm, JA6270-71. 

u Between 2005 and 2012, Minnesota entities invested $4 billion to reduce C02 

emissions by almost 21%. Xcel Energy Inc. Comments at 9-10, EPA-HQ-

OAR-2013-0602-22748;JA734-35. 

u In the past 15 years, Washington State has invested more than $8 billion in 

renewable energy sources. Pacific Coast Collaborative Comments at 2, EPA-

HQ-OAR-2013-0602-22947,JA1171. 

u Texas-which produced 23% of all wind energy produced in the United States 

and more than twice as much wind energy as the next highest wind energy 
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producing state in 2012-is likewise being punished as a first mover in this 

area. TCEQ Comments at 2,JA1696. 

Other examples abound. 

EPA's arbitrary discrimination between identical power generation resources is 

contrary to the Administrative Procedure Act and creates perverse market incentives. 

See Indep. Petrol. AssJn if Am. v. Babbitt, 92 F.3d 1248, 1258 (D.C. Cir. 1996). Even 

though pre-2013 zero-emission sources provide precisely the same environmental 

benefit as post-2013 sources, the Rule significantly disadvantages pre-2013 sources 

without a plausible justification. EPA assumes that resources constructed before 2013 

will continue operating at their present rates indefinitely, partially alleviating the need 

for fossil fuel-based power. See 80 Fed. Reg. at 64,737, 64,897, JA218, JA378. Yet the 

Rule will lead to the opposite result. EPA's rule discounts the value of existing 

renewable energy, incentivizes owners to defer or stop maintenance and helps create a 

fleet of stranded renewable energy assets. 

This trend will only increase when pre-2013 generators face diminishing value 

as the full implementation of the Rule causes ERC value to increase. EPA simply fails 

to recognize that in creating economic advantage for newer resources, it will render 

less viable existing resources of identical environmental value. EPA should not be in 

the business of picking winners and losers arbitrarily. 

The discriminatory impact of EPA's arbitrary cutoff date for compliance tools 

is underscored by the circumstances confronting waste-to-energy facilities. Although 
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these facilities provide significant carbon emission reductions-every ton of 

municipal solid waste directed to a waste-to-energy facility rather than a landfill avoids 

more than one ton of greenhouse gas emissions24-the technology is expensive, 

64.6% more costly than landfilling. LGCRE Comments at 9-11,JA1594-96. 

That cost disparity jeopardizes communities' continued reliance on waste-to-

energy, and ERC eligibility could be pivotal for sustained operation versus shutdown. 

Pre-2013 facilities need revenue incentives such as ERCs "to make investments to 

continue producing clean energy." Absent such incentives, operators "may ultimately 

choose to retire facilities rather than extend their lives." Id at 7-11,JA1592-96; see 

http:/ /www.mprnews.org-/ story /2010/10/12/ ground-level-cities-in-crisis-red-wing, 

JA4651-58 (Minnesota waste-to-energy facility closes due to high operating expense 

and low-cost landfill alternative); http:// energyrecoverycouncil.org/ 

wpcontent/ uploads/2016 /02/DMS-3307817 -v3-CREA_Minutes-April_9 _2015.pdf, 

JA5342-44 (waste-to-energy facility in Los Angeles County faces possible shutdown 

due to declining electric revenues). Moreover, while EPA acknowledges the role of 

waste-to-energy and other pre-December 31, 2012 renewables in "keeping C02 

emissions lower than they would otherwise be," it speculates that denying these 

24 See Air Emissions from MSW Facilities, EPA, 
http://www3 .epa.gov/epawaste/nonhaz/municipal/wte/airem.htm#7, J A6260-67; see also 
Bridging the Emissions Gap, UNEP at 37-38 http://www.unep.org/pdf/UNEP _ 
bridging_gap.pdf, JA4795-96 (United Nations advises that waste sector emissions can 
be reduced 80% through significant diversion oflandfllled waste to waste-to-energy). 
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sources ERC eligibility will not affect the net carbon reduction EPA projects. 80 Fed. 

Reg. at 64737,JA218. EPA's speculation is not supported by the record, and such 

arbitrary "unsupported suppositions" require reversal. McDonnell Douglas Corp. v. U.S. 

Dept. iftheAirForce, 375 F.3d 1182,1186-87 (D.C. Cir. 2004). 

EPA compounds these problems by imposing a discount on waste-to-energy

produced electricity. Although waste-to-energy's throughput is biogenic (paper, food 

waste, etc.) as well as anthropogenic (e.g., non-recyclable plastics), throughput is 

typically at least 40% anthropogenic. http:/ /www.ecomaine.org/ education/ 

NA WTEC%20Maritatopercent20Hewes%20paper.pdf, JA4828-34. Under the Rule, 

State plans will be allowed to qualify on!J the biogenic portion as renewable. 40 C.F.R. 

§ 60.5800(a)(4)(iii). Aside from contradicting the greenhouse gas emission reduction 

objective at the heart of the Rule and EPA's recognition of the significant reductions 

waste-to-energy achieves, the discount will mean lower energy revenues for these 

facilities and further jeopardize local governments' ability to sustain their higher cost. 

EPA's rationale for discounting waste-to-energy electricity is nowhere stated. EPA 

acknowledged comments opposing such a discount, see RTC Ch. 3 §§ 3.5-3.12 at 360-

63,JA3413-16, but did not respond. That failure requires reversal. Del. Dep(tifNatural 

Res, 785 F.3d at 11. 

The same is true of the nuclear industry. Companies have invested millions of 

dollars in recent years to increase both the capacity and the capacity factors from 

nuclear units. For example, Entergy undertook a 178 MW uprate of its Grand Gulf 
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nuclear station in 2012 and began operating at close to its new, higher capacity in 

September of that year. Entergy's Comments at 21-22,JA1055-56. Because nuclear 

units operate as baseload generators, the 178 MW of new generation creates over 

three times the benefit of, for example, wind generation that achieves only a 33% 

capacity factor. Yet, under the Rule, because Entergy undertook the uprate in 2012 

instead of three months later, it receives no credit and never will. New Jersey also 

made large investments toward increasing the three nuclear power plants' output prior 

to 2013. See New Jersey Department of Environmental Protection Comments at 2, 4, 

JA791,JA793; see also New Jersey Technical Comments at 22-24,JA816-18. 

All these investments produced environmental benefits, reduced emissions and 

helped spur the renewable energy industry. The cost for those benefits is already being 

borne by the ratepayers in these States. Yet EPA's Rule provides them with no 

benefit. Further, EPA simply presumes that all of these good acts will remain in place 

forever. But EPA's own Rule effectively discourages that outcome. 

EPA's date cutoff also arbitrarily penalizes renewable resources that were 

installed during 2012 and only generated for a portion of the year. EPA states that 

"generation from ... [renewable energy] capacity installed prior to 2013 has been 

excluded from the EPA's calculation of the CC)z emission performance rates in the 

emission guidelines." 80 Fed. Reg. at 64,897,JA378. This explanation does not 

account for renewables that became operational during 2012 because generation from 

such renewables would not have been present during the entire year. A portion of 
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generation from these sources is completely lost: it is neither part of the baseline nor 

is eligible to generate compliance credits. 

C. EPA Unlawfully Prohibits The Use of Enhanced Oil Recovery 
That Also Results In Associated C02 Storage. 

The Rule limits the injection of C02 from affected facilities to Subpart RR-

compliant facilities. See 40 C.P.R. § 60.5860(£)(2). Enhanced oil recovery operators 

inject C02 into oil- and gas-bearing formations to recover stranded hydrocarbons, 

reporting the quantity of C02 injected under 40 C.P.R. Part 98, Subpart UU. The Rule 

limits the storage of C02 from affected units to operations that report under the far 

more burdensome requirements of Subpart RR. It thus functionally prohibits facilities 

from using C02 in enhanced oil recovery. 40 C.P.R.§ 60.5860(£)(2). That is unlawful 

for two reasons. 

First, this requirement was nowhere in the Proposed Rule. In fact, EPA 

maintained that it was not considering carbon sequestration as a BSER component. 

See 79 Fed. Reg. at 34,857,JA29. 

Second, the restriction tramples state mineral property la~rs and private mineral 

leases. See 58 C.J.S. Mines and Minerals§ 403. Compliance is impracticable for many 

operations that commingle C02 from affected units and other sources. And the Rule 

conflicts with prior EPA statements advocating enhanced oil recovery for carbon 

sequestration. See 79 Fed. Reg. at 1,473-74,JA5016-17; id at 1,478-479,JA5021-22. 

Indeed, it undermines the government- and ratepayer-funded plan to use enhanced oil 
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recovery at a first-of-its-kind integrated gasification combined cycle power plant in 

Kemper County, Mississippi. See id at 1,435,JA4978. EPA dismissed these concerns 

as a matter of cost alone. See 80 Fed. Reg. at 64,884,JA365. That was error. The 

Subpart RR condition should be vacated. 

IV. EPA Has Failed To Consider Important Aspects Of The Rule. 

The Supreme Court has repeatedly recognized that an agency decision is 

arbitrary and capricious where the agency has "failed to consider an important aspect 

of the problem." State Farm, 463 U.S. at 43. "U]udicial review can occur only when 

agencies explain their decisions with precision, for '[i] t will not do for a court to be 

compelled to guess at the theory underlying the agency's action .... " Am. Lung AssJn. v. 

EPA, 134 F.3d 388,392 (D.C. Cir. 1998) (citing SEC v. Chenery Corp., 332 U.S. 

194,196-97 (1947)). EPA has failed to consider important aspects of the Rule and 

made critical errors in its emission guidelines as a result. 

A. The Rule Impermissibly Regulates New Units. 

The Rule requires that mass-based state plans include provisions to prevent 

"leakage," or "shifts in generation to unaffected fossil fuel-fired sources that result in 

increased emissions, relative to what would have happened had generation shifts 

consistent with the [BSER] O occurred." 80 Fed. Reg. at 64,822-23;JA303-04. 

"Unaffected fossil fuel-fired sources" refers to new units subject to EPA's 

performance standards under section 111(b). CAA § 111(b). The leakage requirement 

65 

ED_0011318_00011168-00153 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

must be vacated, as EPA has no authority under section 111 (d) to require that States 

prevent the increased dispatch of new units. 

Measures to prevent the dispatch of new units unlawfully subject such units, 

which are regulated under Section 111 (b), to a state plan under section 111 (d). This 

violates the plain language of the CAA. See also 80 Fed. Reg. at 65,039. The CAA 

establishes two avenues for applying performance standards to sources: (i) regulation 

of"new sources" under section 111(b), or (ii) regulation of"existing source[s]" under 

section 111 (d). These two avenues are mutually exclusive, as a unit cannot be both a 

new unit and an existing unit. Under section 111 (a)(6),"[t]he term 'existing source' 

means any stationary source other than a new source." CAA § 111 (a)(6) (emphasis added). 

In contrast, section 111 (a)(2) defines a "new source" as "any stationary source, the 

construction or modification of which is commenced after the publication of 

regulations (or, if earlier, proposed regulations) prescribing a standard of performance 

under this section which will be applicable to such source." Id. § 111 (a)(2). This 

statutory language clearly and unambiguously establishes non-overlapping definitions 

of "new" and "existing" units, leaving no room for any alternative interpretation. See 

Chevron v. Natural Res. Dif. Council, 467 U.S. 837, 842-43 (1984). Even EPA recognizes 

that sources may be subject only to section 111 (b) or section 111 (d), and not both. 

Proposed Federal Plan, 80 Fed. Reg. at 65,039. Accordingly, EPA has no authority to 

regulate the dispatch of new units under section 111 (d), and the leakage requirement 

66 

ED_0011318_00011168-00154 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

must be vacated. EPA cannot require States to implement rule elements the Agency 

itself has no authority to implement. 

B. EPA Failed to Establish The Necessary Subcategories For Coal 
Types And Generation Technologies. 

For new sources, the Act permits EPA to establish different emissions 

limitations for subcategories of units, and EPA regularly does so. CAA § 111 (b) (2) 

(EPA "mqy distinguish among classes, types, and sizes within categories" (emphasis 

added)); see 80 Fed. Reg. at 64,760,JA241. EPA's section 111(d) rules go further for 

existing sources, mandating adoption of subcategories where existing sources have 

unique characteristics. 40 C.F.R. § 60.22(b )(5) (EPA "will specify different emission 

guidelines or compliance times or both for different sizes, types, and classes of 

designated facilities when costs of control, physical limitations, geographical location, 

or similar factors make subcategorization appropriate." (emphasis added)).25 EPA 

acted arbitrarily and capriciously by failing to do so here, particularly for lignite coal-

fired units. 

EPi~1.'s o\\rn past rulcmakings and unique lignite unit characteristics demonstrate 

the necessity of subcategorization. For example, EPA previously established 

subcategories for lignite-fired coal units in the Mercury and Air Toxics Standards rule 

25 This provision contrasts with others that simply allow EPA to subcategorize. 
Cj CAA § 111 (b)(2). 
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under section 112. 77 Fed. Reg. 9,304, 9,379 (Feb. 16, 2012); see Luminant Comments 

at 82-86,JA2347-51. 

Here, the record shows that mine-mouth lignite units have significantly higher 

costs of control (i.e., retirement or curtailment) compared to other units in the 

category. Luminant Comments at 83-84, JA2348-49. Lignite-fired units are always 

located at or near the mine that feeds it due to transportation cost constraints, and 

retirement of the unit is thus certain to cause shutdown of the mine and breach of 

long-term fuel supply contracts, with magnified economic impacts on the surrounding 

communities. See NACoal Comments at 20-22,JASS0-52. EPA nonetheless treated all 

coal units the same in the Rule, reasoning that "each affected [unit] can achieve the 

performance rate by implementing the BSER." 80 Fed. Reg. at 64,760,JA241. Given 

the unique constraints faced by lignite-fired units, the failure to subcategorize was 

arbitrary and capricious. 

C. EPA Failed to Consider Renewable Energy's Limitations. 

EPA failed to consider the inherent limitations on generation and distribution 

of energy from renewable energy sources in electric markets. The Rule fails to address 

various issues associated with incorporating substantial amounts of renewable 

generation into the electric grid, including its substantial reliability impacts (including 

voltage support, system inertia, and stability issues), as well as transmission planning, 

siting, and construction issues. Southern Company Comments at 153-56,JA1105-08. 

States like Texas have seen these limitations firsthand. Wind generation in Texas 
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generally produces only a fraction of its output during times of peak demand, thereby 

making the availability of fossil generation critical for maintaining reliability; the Rule 

fails to accommodate this shortcoming. PUCT Comments at 61,JA1662 (EPA used a 

capacity factor for Texas wind of between 39 and 41%, in contrast to a prior ERCOT 

estimate of 8.7% availability during summer peak demand); Luminant Comments at 

71,JA2346 (wind generation is volatile); Montana Public Service Comm'n Comments 

at 11-12,JA2138-39 (renewables' transmission constraints). EPA assumed 

unrealistically optimistic and unsupported capacity factors for renewable energy 

generation. See "What's In a Target," supra, at 17-20. It also gamed its analysis to show 

much lower cost associated with renewables by lowering coal generation substantially 

below the levels of the Base Case in the Proposed Rule and substantially below EIA's 

long Term Coal Generation forecast as well. EVA Report 17-24, 64-68, 

http:/ /www.nma.org/pdf/EVA-Report-Final.pdf, JA5453-60, JA5466-70. 

D. EPA's Cost-Benefit Analysis Is Fundamentally Flawed. 

Section 111 (a) requires consideration of costs. EPA, however, diminishes the 

Rule's costs by inflating its purported benefits in a manner outside the CAA's scope. 

The Rule is therefore arbitrary and capricious. See Michigan v. EPA, 135 S. Ct. 2699, 

2707 (2015) (it is not "rational ... to impose billions of dollars in economic costs in 

return for a few dollars in health or environmental benefits"). 

EPA monetizes the Rule's climate-related benefits using the Global Social Cost 

of Carbon. The Global Social Cost of Carbon's flaws are well known: the Interior 
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Department calls it "misleading" because it excludes "the social benefits of energy 

production." Dep't of Interior, Federal Coal Leases COC-0123475 01 and COC-

68590, at 4-26 Qan. 2016), http:/ /www.wrcc.osmre.gov/initiatives/ 

colowyo/documents/Colowyo_Collom_EA_CH%201-7.pdf,JA6116. The National 

Academy of Sciences says it is outdated, inaccurate, and uncertain. Nat'l Academy of 

Sciences, Assessment if Approaches to Updating the Social Cost if Carbon, at 1 (2016), 

JA611 0. Academics characterize it as "meaningless," "close to useless," and 

"arbitrary." Robert S. Pindyck, Climate Change Poliry: What Do the Models Tell Us?, J. 

Econ. Lit. 51 (3), 860-72 (2013), http:// dspace.mit.edu/ openacces

disseminate/1721.1/88036,JA4949-61. EPA's reliance on this flawed tool is fatal. 

Further, the CAA expressly forecloses use of the Global Social Cost of Carbon 

because foreign benefits exceed the cost-benefit analysis' permissible scope. The Act's 

purpose is exclusively domestic: "[f]o protect and enhance the quality of the NationJs 

air resources [for] ... its population." CAA § 101(b) (emphases added). EPA has 

acknowledged this. 74 Fed. Reg. 66,496, 66,514 (Dec. 15, 2009). Congress explicitly 

says when EPA may consider foreign benefits. E.g., CAA § 115. 

Only 10% of the claimed global benefits from reducing C02 emissions accrue 

to the United States. UARG Comments, Supp. No. 12, Social Cost of Carbon TSD at 

11, EPA-HQ-OAR-2013-0602-22768,JA832-34. Stripping foreign benefits from the 

Rule's cost-benefit analysis reduces climate-related benefits to, at most, $0.3 billion in 

2020 and $2.0 billion in 2030. See Regulatory Impact Analysis ("RIA") at ES-22, EPA-
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HQ-OAR-2013-0602-37105,JA2410. The Rule's claimed (and underestimated) costs 

($2.5 billion in 2020 and $8.4 billion in 2030) dwarf these domestic benefits. 

EPA also failed to account for real-world effects that suppress the claimed 

benefits, further skewing the cost-benefit analysis. The Rule does not account for 

emissions resulting from the Clean Energy Incentive Program, which enables States to 

emit up to 300 million tons of C02 without it counting against their emission goals. 

80 Fed. Reg. at 64,829,JA310. This further diminishes the Rule's benefits. EPA 

admits this program "is not reflected" in its cost-benefit analysis. RIA at 3-45, JA2497. 

The Rule also overstates emissions reductions by ignoring that industries 

respond to energy price increases by shifting production abroad. This depresses 

benefits because those businesses do not reduce-and may increase-emissions. This 

result will inevitably occur because the Rule will raise electricity costs. Rather than 

account for this issue, EPA simply notes the phenomenon and moves on. Id at 5-6, 

JA2638. 

EPA also failed to consider the 30,000 premature deaths associated with the 

loss of disposable income resulting from the Rule. Oil and Gas Industry 

Organizations and Participants-II Comments at 18-20, EPA-HQ-OAR-2013-0602-

25423,JA2247-49. 

Because EPA "entirely failed to consider" these "important aspect[s] of the 

problem," State Farm, 463 U.S. at 43, EPA's cost-benefit analysis cannot support the 

Rule, and the Rule should be vacated. NatJlAssJn ~[Home Builders v. EPA, 682 F.3d 
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1032, 1040 (D. C. Cir. 2012) ("[A] a serious flaw undermining [cost -benefit] analysis 

can render the rule unreasonable."). 

V. The Rule Should Have Been Tailored To Individual State 
Circumstances. 

The arbitrariness of EPA's actions is demonstrated by the unique harm that 

will befall many States under the Rule because EPA failed to take into account 

individual States' circumstances. The resulting harm is exemplified by the following 

experiences of Arizona, New Jersey, North Carolina, Utah, Wisconsin, and Wyoming. 

A. In Calculating Wisconsin's Baseline Emissions, EPA Improperly 
Disregarded A Nuclear Plant's Imminent Retirement. 

EPA improperly disregarded the imminent retirement of a nuclear power plant 

in using 2012 data to calculate Wisconsin's starting point from which the Plan's 

reductions are based. 80 Fed. Reg. at 64,813-27,JA294-308. The Kewaunee plant-

which EPA acknowledged represented over 7% of Wisconsin's generation in 2012, 

EPA's RTC Ch. 4, §§ 4.5-4.9 at 25,JA3420-was decommissioned in May 2013. Wis. 

Dep't of Nat. Res. Comments, pt. 3 at 1, EPA-HQ-OAR-2013-0602-23541,JA1922 

("WDNR Comments"). The majority of that lost generation was replaced with fossil-

fuel generation from the existing fleet in 2013 and beyond. 

EPA recognized the retirement in the proposal, 79 Fed. Reg. at 34,870,JA42, 

but failed to increase the baseline to account for the replacement generation after 

2012 in either the Proposed or Final Rule. 80 Fed. Reg. at 64,813-19,JA294-300; see 

also RTC Ch. 4, §§ 4.5-4.9 at 25, JA3420. EPA did increase other States' baselines, 
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such as Minnesota's, based on a coal-fired generation unit that was temporarily offline 

in 2012 but resumed operation in 2013. 80 Fed. Reg. at 64,815,JA296; RTC Ch. 4 §§ 

4.5-4.9 at 8-9,JA3418-19. Had EPA applied this approach to Wisconsin's final goal, 

its target would have been approximately 6.5% higher. Wisconsin raised this issue to 

EPA, WDNR Comments, pt. 3 at 1,JA1922, but EPA ignored it. 

EPA's willful blindness is unlawful in three respects. First, its failure to account 

for the known issues with Kewaunee's retirement, EPA's RTC Ch. 4 §§4.5-4.9 at 25, 

JA3420, demonstrates a failure to "articulate a satisfactory explanation for its action 

including a rational connection between the facts found and the choice made." State 

Farm, 463 U.S. at 43. Second, failing to treat similarly situated States alike (that is, 

Wisconsin like Minnesota)-without giving a rational explanation-contravenes the 

principle that "[a]n agency must treat similar cases in a similar manner unless it can 

provide a legitimate reason for failing to do so." Indep. Petrol. AssJn v. Babbitt, 92 F.3d 

1248, 1258 (D.C. Cir. 1996); accord Kreis v. Secy if Air Force, 406 F.3d 684, 687 (D.C. 

Cir. 2005). Finally, by failing to respond to Wisconsin's comments regarding 

Kewaunee, the agency failed to respond to all "relevant" and "significant" public 

comments. Home Box OfficeJ Inc. v. FCC, 567 F.2d 9, 35-36 & n.58 (D.C. Cir. 1977). 

B. EPA Failed To Truly Account For Trading Between States And 
Indian Tribes in Arizona And Utah. 

Even if the Court finds that a trading platform is a lawful basis for establishing 

BSER under section 111 (d), EPA's failure to recognize a uniform method of trading 
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between mass-based and rate-based jurisdictions imposes an arbitrary, capricious, and 

unlawful hardship on States like Arizona and Utah. In determining States' obligations, 

EPA contends it can derive mass-based targets from rate-based targets. 80 Fed. Reg. 

at 64,743,JA224. If EPA can fairly convert a rate-based goal to a mass-based goal for 

establishing state carbon emission targets, it follows that these same conversions 

could be used to facilitate trading between rate- and mass-based States. EPA's failure 

to allow for such trading prohibits rate- and mass-based States and sovereign Tribes 

from working together. 

This impediment works a unique harm in Arizona, where a substantial 

component of the State's energy is generated on tribal lands belonging to the Navajo 

Nation, which will be directly regulated by EPA. 80 Fed. Reg. at 65,033 (proposing to 

find it "necessary and appropriate for EPA to regulate units on tribal land). Whatever 

emission standards are imposed on Arizona's generation will foreclose many potential 

regulatory avenues that ought to be available. For example, if EPA regulates the 

Navajo Nation under a mass-based plan, Arizona would be compelled to also adopt a 

mass-based plan or else forfeit any ability to coordinate with this major aspect of the 
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State's basic infrastructure. Trading between types of plans is critical, if trading is 

approved by this Court as part of the BSER.26 

The Bonanza Power Plant owned by Utah-based Deseret Power Electric 

Cooperative is also located on Tribal lands and is therefore under federal jurisdiction. 

See 80 Fed. Reg. at 64,705,JA186. The plant is an essential part of the Utah power 

system, and trading between types of plans (if lawful) will be critical. 

C. EPA Ignored Wyoming's Unique Circumstances. 

EPA's nationally-applicable guidelines ignore a number of State-specific 

circumstances in Wyoming. 80 Fed. Reg. at 64,816-19,JA297-300. First, EPA's 

significant changes to the BSER Building Blocks disproportionately imposed stringent 

emission reduction goals on Wyoming-the 6% reduction it was asked to meet in the 

Proposed Rule nearly doubled in the Final Rule. Compare 79 Fed. Reg. at 34,89 5, JA67, 

with 80 Fed. Reg. at 64,824, JA305. For Wyoming's coal fleet, with higher emission 

rates from air-cooled plants, the initial overall rate is 2,331lbs/MWh, which requires 

an 11.57% reduction to reach the eastern interconnection rate adjusted for Building 

Block 1. Wyoming Public Service Comm'n at 34-38,JA2122-26 (discussing the 

impossibility of attaining either set of goals). 

26 This is also important for Utah, a part of the Pacifcorp service territory, 
which includes States that are currently planning both rate- and mass-based 
compliance. www.pacificorp.com/about/co.html, JA6272. 
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EPA also failed to take into account Endangered Species Act concerns specific 

to Wyoming. In analyzing the Building Blocks, EPA relied on data from the National 

Renewable Energy Laboratory ("NREL"), 80 Fed. Reg. at 64,807,JA288 despite the 

fact that the NREL explicitly states it did not capture "site-specific challenges of 

building electricity infrastructure." 2015 Standard Scenarios Annual Report: U.S. 

Electric Sector Scenario Exploration, JA5381-83. National Renewable Energy 

Laboratory at 19, http:/ /www.nrel.gov /docs/ fy15osti/ 64072.pdf, JA5383. EPA's 

goal thus did not take into account the difficulties for Wyoming in developing 

renewables in the protected sage grouse corridor. Wyoming Department of 

Environmental Quality Comments at 20, EPA-HQ-OAR-2013-0602-22977,JA1264. 

To avoid those difficulties, EPA should have formally consulted under the 

Endangered Species Act ("ESA"), 16 U.S.C. §§ 1531-1544, to determine whether the 

Rule would jeopardize threatened and endangered species. Under the ESA, federal 

agencies must ensure "any action authorized, funded, or carried out by such agency" 

is not likely to jeopardize the continued existence of any endangered or threatened 

species. Id § 1536(a)(2). 

The Rule is no typical CAA rulemaking. EPA designed the Rule to envelop 

non-jurisdictional assets, like wind farms, and to fundamentally transform the electric 

sector, resulting in significant new solar and wind power generation projects with the 

potential to significantly impact threatened and endangered species. 80 Fed. Reg. at 

64,926,JA407. Yet EPA refused to consult under the ESA, asserting that the Rule's 
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impacts were not "sufficiently certain to occur so as to require consultation." Id. at 

64,925-27,JA406-08. This was error. E.g.) Connerv. Buiford, 848 F.2d 1441, 1453 (9th 

Cir. 1988) (lack of fulsome information not sufficient to justify failure to consult). 

EPA's excuse is also belied by past agency actions. For example, when the 

federal government considered the environmental impacts from siting and authorizing 

wind farms throughout the Upper Great Plains, the authorizing agency consulted with 

the Fish and Wildlife Service on a programmatic level, despite the fact that (i) the 

study area spanned all or part of six States, (ii) the exact location of the possible wind 

farms was unknown, and (iii) the proposed action did not authorize planning, 

construction, or operation of any specific projects. 80 Fed. Reg. 24,914, 24,915 (May 

1, 2015).27 Moreover, the Services' implementing regulations allow an agency to 

consult with the Services in incremental steps, which EPA neglected to consider. 50 

C.F.R. § 402.14(k). Such "[i]ncremental step consultation is most appropriate for long-

term, multi-staged activities for which agency actions occur in discrete stepsO." 

Endangered Species Consultation Handbook at 5-8 (Mar. 1998),JA4312. That is 

precisely the situation here. 80 Fed. Reg. 64,663-82,JA144-63. EPA's failure to do so, 

especially in light of Wyoming's specific concerns, was arbitrary and capricious. 

27 See general!J http:/ /plainswindeis.anl.gov/ documents/fpeis/UGP _Wind_ 
BA.pdf (Apr. 2015),JA6273-75. 
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D. The Rule Would Cause Particular Harm to Utah. 

Utah also will experience unique harms that demonstrate EPA's arbitrary and 

capricious actions here: EPA based Utah's emission limits on erroneous and 

unrepresentative baseline data and the Rule interferes with the State's ability to protect 

its most sensitive air shed. 

1. Utah's Targets Are Unrepresentative Of Historic Utah 
Emissions. 

EPA's Utah C02 emission baselines and targets do not represent Utah's true 

baseline emissions because EPA failed to account for a five-month outage at the 

State's largest coal-fired power plant, thus unfairly penalizing Utah. Goal 

Computation TSD Appendix,JA3011-26. EPA's arbitrary approach resulted in the 

establishment of unrepresentative baseline emissions and unfairly stringent 

performance standards for Utah. 

Because EPA used only 2012 emissions to establish the State baselines and 

goals, it failed to account for the fact that Unit 1 at the Intermountain Power Project 

("TPP") plant had a significant outage of five months during 2012. Intermountain 

Power Agency Comments at 5, EPA-HQ-OAR-2013-0602-24053,JA2147. IPP is 

Utah's largest coal plant and typically represents almost one-third of Utah's annual 

electric generation, making the outage's impact on EPA's 2012 baseline and Utah's 

final goal significant. Goal Computation TSD Appendix,JA3011-26. The 

Intermountain Power Agency and Utah raised this issue with EPA, IPA Comments at 
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S,JA2147; Utah Comments at 9, EPA-HQ-OAR-2013-0602-23100,JA1312, but EPA 

was unresponsive and wrongly assumed that other state power plants had 

compensated for the outage. In fact, the vast majority of power produced at IPP is 

sent to California, and Utah plants were not deployed to make up the shortfall. IPA 

Comments at 6,JA2148. 

EPA set Utah's 2030 mass-based emissions target at 23,778,193 tons of C02• 

See 80 Fed. Reg. at 64,825,JA306. Adjusting Utah's baseline upwards to account for 

the significant outage at IPP would add potentially two-and-a-half million tons to the 

target. See Goal Computation TSD Appendix,JA3011-26. EPA has imposed 

arbitrarily more stringent CC)z goals on Utah that will substantially increase 

compliance costs. The Rule has set targets for some States that are above their current 

emissions, see 80 Fed. Reg. at 64,825, JA306 (Statewide Mass-Based C02 Emission 

Performance Goals), potentially providing them tradeable value that States like Utah 

that have limits below their current emissions will need to purchase. 

2. The Rule Unlawfully Impedes Utah's Ability to Protect Its 
Most Sensitive Air Shed. 

In developing Utah's targets, EPA arbitrarily assumed Utah's natural gas plants 

could increase their usage 40 to 50% to run at 75% of summer capacity, interfering 

with Utah's ability to manage its most sensitive air shed in protection of the health 

and welfare of its citizens. See 80 Fed. Reg. at 64,795,JA276. Utah's coal-fired power 

plants are located in sparsely populated areas. See Utah's Energy Landscape, Utah 
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Geological Survey, Circular 117 at 40 (2014), http:// energy.utah.gov /wp-

content/uploads/Utahs-Energy-Landscape-3rd-Edition.pdf, JA4968. All of Utah's 

major gas plants are located in Utah's most urbanized area, the Wasatch Front, where 

over 70% of Utah's citizens live.28 By requiring greater usage of those gas-fired plants, 

the Rule would increase the emissions directly affecting over 70% of Utah's citizens, 

and unlawfully interfere with the State's ability to protect its citizens' health and 

welfare. 

Indeed, as part of its state implementation plan, Utah has agreed to run its gas 

units at lower (moderate) capacities. See e.g. Utah State Implementation Plan, Control 

Measures for Area and Point Sources, Fine Particulate Matter, PM 2.5 SIP for the 

Provo, Utah Nonattainment Area, Section IX, Part A.22,JA5284-90.29 This creates 

numerous legal and practical conflicts with the Rule. All four of Utah's existing gas-

fired plants are located in or adjacent to non-attainment areas for PM25 that face strict 

limits on NOx emissions as a result. Id. Requiring redispatch to higher levels of gas 

utilization conflicts with the state plan and other environmental requirements. 

Moreover, EPA recently finalized a more stringent ozone standard, 79 Fed. Reg. 

65,292 (Oct. 26, 2015), creating additional uncertainty and constraints. 

28 Utah Legislature Population Briefing Paper (2014 Session), Office of 
Legislative Research and General Counsel, le.utah.gov /lrgc/briefings/ 
PopulationBriefing2014. pdf, J A51 02-09. 

29 available at http:// www.deq. utah.gov /Pollutants /P / pm/ pm25 /. 
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E. EPA Failed To Take Into Account States Like New Jersey That 
Have Chosen To Deregulate Energy Services. 

The Rule fails to consider the positions of the numerous energy-deregulated 

States in assuming that state utility regulators can impose the Rule's requirements on 

affected units. See) e.g., RTC Ch. 1 §§ 1.11-1.15 28-29,33, 135,JA3363-64,JA3365, 

JA3366. The Rule will require each energy-deregulated State to pass new legislation 

specific to its unique energy market structure, infringing upon the States' sovereignty. 

See Core Issues Brief at Section IV. 

For example, New Jersey in 1999 deregulated its energy regulatory structure, 

limiting the jurisdiction of the New Jersey Board of Public Utilities (NJBPU) to the 

regulation of electric and gas distribution companies. See Electric Discount & Energy 

Competition Act, N.J.S.A. 48:3-49 et seq. (the "N.J. Act"). NJBPU no longer exercises 

authority over generating units and will therefore require significant legislative and 

regulatory changes to comply with the Rule. New Jersey Technical Comments at 8, 

JA802. Other States, like Texas, face similar issues. Luminant Comments at 48-49, 

Jl\2326-27. 

New Jersey would also have to enact new legislation to order the 

implementation of energy efficiency measures related to the electric transmission 

system to comply with the Rule. As an energy-deregulated state, New Jersey is a 

member of PJM Interconnection, LLC, the federally-authorized regional transmission 

organization. Id. at 27, JA2325. Implementation of the Rule would involve an 
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extensive reorganization of the power grid and electric distribution within New Jersey 

and across the entire PJM region. 

Additionally, at a minimum, NJBPU would require amendments to New 

Jersey's existing statutes and regulations governing its renewable portfolio standard. 

Those regulations30 require electric suppliers to include minimum renewable energy 

amounts in the electricity they sell. N.J. Stat. Ann. 48:3-87(d); N.J. Admin. Code 14:8-

2.3. The rules specify separate minimum requirements for solar electric generation, 

Class I renewable energy, and Class II renewable energy. N.J. Admin. Code 14:8-

2.3(a), (k). A renewable energy credit or solar renewable energy credit represents all of 

the environmental benefits or attributes of one megawatt hour of generation from 

either a Class I or Class II renewable energy or solar energy facility. N.J. Stat. Ann. 

48:3-51. By contrast, the Rule provides for an emission reduction credit for only C02, 

which is but one of the environmental benefits in the New Jersey renewable or solar 

energy credit system. Moreover, the Rule does not account for the out-of-state 

purchase ofRECs. New Jersey's statutes and regulations would need to be revised 

because the same megawatt hour could not satisfy both requirements. 

3° Found at N.J.A.C. 14:8-2.1, et seq. and authorized by N.J.S.A. 48:3-49, et seq. 
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F. EPA Arbitrarily Excluded From Consideration Prior Emissions 
Reductions Achieved In North Carolina. 

EPA failed to recognize the substantial emission reductions achieved in North 

Carolina under its 2002 Clean Smokestacks Act ("CSA"). The CSA required stringent 

emission reductions on coal units to be achieved within ten years. N.C. Gen. Stat.§ 

143-215.107D(b)-(e). The CSA allowed regulated operators to determine for the units 

in their systems how to achieve the reductions, rather than imposing specific emission 

limitations on a unit-by-unit basis. Id. § 143-215.107D(f). Additionally, the North 

Carolina utilities decided starting in 2009 to invest in new gas generating units and 

close small, inefficient and uncontrolled coal units. N.C. Utilities Comm'n Docket 

No. E-2, sub 960, Progress Energy Carolina Application To Construct a 950-MW 

Combined Cycle Natural Gas Fueled Electric Generation Facility in Wayne County 

(Aug. 18, 2009),JA4572-605. 

EPA arbitrarily ignored these emission reductions when it set North Carolina's 

emission goals. For example, in 2005, the first year in which measures were beginning 

to be implemented to comply with the CSi\., statewide C02 emissions from affected 

North Carolina units totaled 78,000,000 tons. EPA Clean Air Markets Program Data, 

http: I I ampd.epa.gov I ampdl, J A6254. Those same sources' C02 emissions dropped 

to just under 58 million tons in 2012, the Rule's baseline year, a decrease of nearly 

25%. Goal Computation TSD Appendix,JA3011-26. 
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The final mass goal set for North Carolina is 51,266,234 tons of C02 annually. 

80 Fed. Reg. at 64,825, JA306. But most of the C02 emission reductions that can 

reasonably be achieved have already been achieved through coal retirements and 

natural gas conversion. Implementation of the "Clean Smokestacks Act": Report to 

N.C. Envtl. Review Comm'n (May 30, 2014), http:/ /daq.state.nc.us/news/ 

leg/2014_Clean_Smokestacks_Act_Report.pdf,JA5183-236. Yet, North Carolina 

received no credit for this pioneering work. 

The aggregate rate goal set for North Carolina is 1,136lbs C02/MWh. See 80 

Fed. Reg. at 64,824,JA305. In 2012, the baseline year, North Carolina's aggregate rate 

of C02 emissions per megawatt-hour was 1,778. Goal Computation TSD Appendix, 

JA3011-26. In 2005, the aggregate rate was 1 ,986. Clean Air Markets Program Data: 

EIA, form EIA-923 and detailed data, www.eia.gov /electricity/ data/ eia923, JA6254-

55. EPA gave no credit to that 11% rate decrease, despite the fact that, in 2012, the 

North Carolina rate for coal units was the lowest in the country and its rate for gas 

facilities the eighth lowest. 

North Carolina is being penalized for its exemplary record of clean energy 

generation well in advance of EPA's efforts a decade later. 

CONCLUSION 

For the foregoing reasons, as well as those set forth in the Core Issues Brief, 

the petitions should be granted and the Rule vacated. 

Dated: April 22, 2016 Respectfully submitted, 
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#15~1363 Document #1610062 Filed: 04/22/2016 Page 
ORAL ARGUMENT SCHEDULED FOR JUNE 2, 2016 
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Respondents. 

On Petitions for Review of Final Agency Action of the 
United States Environmental Protection Agency 

80 Fed. Reg. 64,662 (Oct. 23, 2015) 

REPLY BRIEF OF PETITIONERS ON 
PROCEDURAL AND RECORD-BASED ISSUES 

Thomas A. Lorenzen 
Sherrie A. Armstrong 
CROWELL & MoRING LLP 
1001 Pennsylvania Ave., N.W. 
Washington, D. C. 20004 
Tel: (202) 624-2500 
tlorenzen@crowell.com 
sarmstrong@crowell.com 

Counsel for Petitioners National Rural Electric 
Cooperative Association) et al. 

DATED: April 15, 2016 
FINAL FORM: April 22, 2016 

Patrick Morrisey 
ATTORNEY GENERAL OF WEST 

VIRGINIA 

Elbert Lin 
Solicitor General 
Counsel if Record 

]. Zak Ritchie 
Assistant Attorney General 

State Capitol Building 1, Room 26-E 
Charleston, WV 25305 
Tel: (304) 558-2021 
Fax: (304) 558-0140 
elbert.lin@wvago.gov 

Counsel for Petitioner State if West Virginia 

Additional counsel listed on following pages 
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Ken Paxton 
ATTORNEY GENERAL OF TEXAS 

Jeffrey C. Mateer 
First Assistant Attorney General 

Scott A. Keller 
Solicitor General 
Counsel if Record 

P.O. Box 12548 
Austin, TX 78711-2548 
Tel: (512)936-1700 
scott.keller@texasattorneygeneral.gov 

Counsel for Petitioner State ifTexas 

Mark Brnovich 
ATTORNEY GENERAL OF ARIZONA 

John R. Lopez IV 
Counsel if Record 

Dominic E. Draye 
Keith J. Miller 

Assistant Attorneys General 
Maureen Scott 
Janet Wagner 
Janice Alward 

Arizona Corp. Commission, 
Staff Attorneys 

1275 West Washington 
Phoenix, AZ 85007 
Tel: (602) 542-5025 
john.lopez@azag.gov 
dominic.draye@azag.gov 
keith.miller@azag.gov 

Counsel for Petitioner Arizona Corporation 
Commission 

Luther Strange 
ATTORNEY GENERAL OF ALABAMA 

Andrew Brasher 
Solicitor General 
Counsel if Record 

501 Washington Avenue 
Montgomery, AL 36130 
Tel: (334) 353-2609 
abrasher@ago.state.al.us 

Counsel for PetitionerS tate if Alabama 

Leslie Rutledge 
ATTORNEY GENERAL OF ARKANSAS 

Lee Rudofsky 
Solicitor General 
Counsel if Record 

Jamie L. Ewing 
Assistant Attorney General 

323 Center Street, Suite 400 
Little Rock, AR 72201 
Tel: (501) 682-5310 
lee.rudofsky@arkansasag.gov 

Counsel for Petitioner State if Arkansas 
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Cynthia H. Coffman 
ATTORNEY GENERAL OF COLORADO 

Frederick Yarger 
Solicitor General 
Counsel if Record 

1300 Broadway, 1Oth Floor 
Denver, CO 80203 
Tel: (720) 508-6168 
fred. yarger@state.co. us 

Counsel for PetitionerS tate if Colorado 

Samuel S. Olens 
ATTORNEY GENERAL OF GEORGIA 

Britt C. Grant 
Solicitor General 
Counsel if Record 

40 Capitol Square S.W. 
Atlanta, GA 30334 
Tel: ( 404) 656-3300 
Fax: ( 404) 463-9453 
bgrant@law.ga.gov 

Counsel for PetitionerS tate if Georgia 

Pamela J o Bondi 
ATTORNEY GENERAL OF FLORIDA 

Jonathan L. Williams 
Deputy Solicitor General 
Counsel if Record 

Jonathan A. Glogau 
Special Counsel 

Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
Tel: (850) 414-3818 
Fax: (850) 410-2672 
jonathan.williams@myfloridalegal.com 
jonathan.glogau@myfloridalegal.com 

Counsel for Petitioner State if Florida 

Gregory F. Zoeller 
ATTORNEY GENERAL OF INDIANA 

Timothy Junk 
Deputy Attorney General 
Counsel if Record 

Indiana Government Ctr. South 
Fifth Floor 
302 West Washington Street 
Indianapolis, IN 46205 
Tel: (317) 232-6247 
tim. junk@atg.in.gov 

Counsel for PetitionerS tate if Indiana 
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Derek Schmidt 
ATTORNEY GENERAL OF KANSAS 

Jeffrey A. Chanay 
Chief Deputy Attorney General 
Counsel if Record 

Bryan C. Clark 
Assistant Solicitor General 

120 S.W. 10th Avenue, 3rd Floor 
Topeka, KS 66612 
Tel: (785) 368-8435 
Fax: (785) 291-3767 
jeff.chanay@ag.ks.gov 

Counsel for Petitioner State if Kansas 

Jeff Landry 
ATTORNEY GENER_AL OF LOUISIANA 

Steven B. "Beaux" Jones 
Counsel if Record 

Duncan S. Kemp, IV 
Assistant Attorneys General 

Environmental Section - Civil Division 
1885 N. Third Street 
Baton Rouge, LA 70804 
Tel: (225) 326-6085 
Fax: (225) 326-6099 
jonesst@ag.state.la.us 

Counsel for Petitioner State if Louisiana 

Andy Beshear 
ATTORNEY GENERAL OF KENTUCKY 

Mitchel T. Denham 
Assistant Deputy Attorney General 

Joseph A. Newberg, II 
Assistant Attorney General 
Counsel if Record 

700 Capitol Avenue 
Suite 118 
Frankfort, KY 40601 
Tel: (502) 696-5611 
joe.newberg@ky.gov 

Counsel for Petitioner Commonwealth if 
Kentucley 

Herman Robinson 
Executive Counsel 

Donald Trahan 
Counsel if Record 

Elliott Vega 
LOUISIANA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

Legal Division 
P.O. Box 4302 
Baton Rouge, LA 70821-4302 
Tel: (225) 219-3985 
Fax: (225) 2194068 
donald. trahan@la.gov 

Counsel for Petitioner State if Louisiana 
Department if Environmental Quality 
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Monica Derbes Gibson 
Lesley Foxhall Pietras 
LISKOW & LEWIS, P.L.C. 

701 Poydras Street, Suite 5000 
New Orleans, LA 70139 
Tel: (504) 556-4010 
Fax: (504) 556-4108 
mdgibson@liskow.com 
lfpietras@liskow.com 

Counsel for Petitioner Louisiana PublicS ervice 
Commission 

Jim Hood 
ATTORNEY GENERAL OF THE STATE OF 

MISSISSIPPI 

Harold E. Pizzetta 
Assistant Attorney General 

Civil Litigation Division 
Office of the Attorney General 
Post Office Box 220 
Jackson,MS 39205 
Tel: (601) 359-3816 
Fax: (601) 359-2003 
hpizz@ago.state.ms.us 

Counsel for PetitionerS tate if Mississippi 

Bill Schuette 
ATTORNEY GENERAL FOR THE PEOPLE 

OF MICHIGAN 

Aaron D. Lindstrom 
Michigan Solicitor General 
Counsel if Record 

P.O. Box 30212 
Lansing, MI 48909 
Tel: (515) 373-1124 
Fax: (517) 373-3042 
lindstroma@michigan.gov 

Counsel for Petitioner People if the State if 
Michigan 

Donna J. Hodges 
Senior Counsel 

MISSISSIPPI DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

P.O. Box 2261 
Jackson,MS 39225-2261 
Tel: (601) 961-5369 
Fax: (601) 961-5349 
donna_hodges@deq.state.ms.us 

Counsel for Petitioner Mississippi Department if 
Environmental Quality 
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Todd E. Palmer 
Valerie L. Green 
MICHAEL, BEST & FRIEDRICH LLP 
601 Pennsylvania Ave., N.W., Suite 700 
Washington, D.C. 20004-2601 
Tel: (202) 747-9560 
Fax: (202) 347-1819 
tepalmer@michaelbest.com 
vlgreen@michaelbest.com 

Counsel for Petitioner Mississippi PublicS ervice 
Commission 

Timothy C. Fox 
ATTORNEY GENERAL OF MONT ANA 

Alan Joscelyn 
Chief Deputy Attorney General 

Dale Schowengerdt 
Solicitor General 
Counsel if Record 

215 North Sanders 
Helena, MT 59620-1401 
Tel: ( 406) 444-7008 
dales@mt.gov 

Counsel for PetitionerS tate if Montana 

Chris Koster 
ATTORNEY GENERAL OF MISSOURI 

James R. Layton 
Solicitor General 
Counsel if Record 

P.O. Box 899 
207 W. High Street 
Jefferson City, MO 65102 
Tel: (573) 751-1800 
Fax: (573) 751-0774 
james.layton@ago.mo.gov 

Counsel for PetitionerS tate if Missouri 

Douglas J. Peterson 
ATTORNEY GENERAL OF NEBRASKA 

Dave Bydlaek 
Chief Deputy Attorney General 

Justin D. Lavene 
Assistant Attorney General 
Counsel if Record 

2115 State Capitol 
Lincoln, NE 68509 
Tel: (402) 471-2834 
justin.lavene@nebraska.gov 

Counsel for Petitioner State if Nebraska 

ED_0011318_00011169-00006 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Robert Lougy 
ACTING ATTORNEY GENERAL OF NEW 
JERSEY 

David C. Apy 
Assistant Attorney General 

John R. Renella 
Deputy Attorney General 
Counsel if Record 

Division of Law 
R.J. Hughes Justice Complex 
P.O. Box 093 
25 Market Street 
Trenton, NJ 08625-0093 
Tel: (609) 292-6945 
Fax: (609) 341-5030 
john.renella@dol.lps.s tate.nj. us 

Counsel for Petitioner State if New Jenry 

Wayne Stenehjem 
ATTORNEY GENERAL OF NORTH 
DAKOTA 

Margaret Olson 
Assistant Attorney General 

North Dakota Attorney General's Office 
600 E. Boulevard Avenue #125 
Bismarck, ND 58505 
Tel: (701) 328-3640 
maiolson@nd.gov 

PaulM. Seby 
Special Assistant Attorney General 
State of North Dakota 

GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Tel: (303) 572-6500 
Fax: (303) 572-6540 
sebyp@gtlaw.com 

Counsel for Petitioner State if North Dakota 
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Michael De Wine 
ATTORNEY GENERAL OF OHIO 

Eric E. Murphy 
State Solicitor 
Counsel if Record 

30 E. Broad Street, 17th Floor 
Columbus, OH 43215 
Tel: (614) 466-8980 
eric.murphy@ohioattorneygeneral.gov 

Counsel for Petitioner State if Ohio 

E. Scott Pruitt 
ATTORNEY GENERAL OF OKLAHOMA 

Patrick R. Wyrick 
Solicitor General of Oklahoma 

313 N.E. 21st Street 
Oklahoma City, OK 73105 
Tel: ( 405) 521-4396 
Fax: ( 405) 522-0669 
fc.docket@oag.state.ok.us 
scott. pruitt@oag.ok.gov 

David B. Rivkin, Jr. 
Counsel if Record 

Mark W. DeLaquil 
Andrew M. Grossman 
BAKER & HosTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Tel: (202) 861-1731 
Fax: (202) 861-1783 
drivkin@bakerlaw.com 

Counsel for Petitioners State if Oklahoma and 
Oklahoma Department if Environmental 
Quality 
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Alan Wilson 
ATTORNEY GENERAL OF SOUTH 

CAROLINA 

Robert D. Cook 
Solicitor General 

James Emory Smith, Jr. 
Deputy Solicitor General 
Counsel if Record 

P.O. Box 11549 
Columbia, SC 29211 
Tel: (803) 734-3680 
Fax: (803) 734-3677 
esmith@scag.gov 

Counsel for PetitionerS tate if South Carolina 

Sean Reyes 
ATTORNEY GENER_AL OF UTAH 

Tyler R. Green 
Solicitor General 
Counsel if Record 

Parker Douglas 
Federal Solicitor 

Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, UT 84114-2320 
pdouglas@utah.gov 

Counsel for Petitioner State if Utah 

Marty J. Jackley 
ATTORNEY GENERAL OF SOUTH 

DAKOTA 

Steven R. Blair 
Assistant Attorney General 
Counsel if Record 

1302 E. Highway 14, Suite 1 
Pierre, SD 57501 
Tel: (605) 773-3215 
steven.blair@state.sd.us 

Counsel for Petitioner State if South Dakota 

Brad D. Schimel 
ATTORNEY GENER_AL OF WISCONSIN 

Misha Tseytlin 
Solicitor General 
Counsel if Record 

Andrew Cook 
Deputy Attorney General 

Delanie M. Breuer 
Assistant Deputy Attorney General 

Wisconsin Department of Justice 
17 West Main Street 
Madison, WI 53707 
Tel: (608) 267-9323 
tseytlinm@doj.state.wi.us 

Counsel for Petitioner State if Wisconsin 
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Peter K. Michael 
ATTORNEY GENERAL OF WYOMING 

James Kaste 
Deputy Attorney General 
Counsel if Record 

Michael J. McGrady 
Erik Petersen 

Senior Assistant Attorneys General 
Elizabeth Morrisseau 

Assistant Attorney General 
2320 Capitol Avenue 
Cheyenne, WY 82002 
Tel: (307) 777-6946 
Fax: (307) 777-3542 
james.kaste@wyo.gov 

Counsel for Petitioner State ifW)oming 

Dennis Lane 
STINSON LEONARD STREET LLP 
1775 Pennsylvania Ave., N.W., Suite 800 
Washington, D. C. 20006 
Tel: (202) 785-9100 
Fax: (202) 785-9163 
dennis.lane@s tinson.com 

Parthenia B. Evans 
STINSON LEONARD STREET LLP 
1201 Walnut Street, Suite 2900 
Kansas City, MO 64106 
Tel: (816) 842-8600 
Fax: (816) 691-3495 
parthy.evans@s tinson.com 

Counsel for Petitioner Kansas City Board if 
Public Utilities- U nijied Government if 
W)andotte County/ Kansas Ciry) Kansas 

Sam M. Hayes 
General Counsel 
Counsel if Record 

Craig Bromby 
Deputy General Counsel 

Andrew Norton 
Deputy General Counsel 

NORTH CAROLINA DEPARTMENT OF 
ENVIRONMENTAL QUALITY 
1601 Mail Service Center 
Raleigh, NC 27699-1601 
Tel: (919)707-8616 
sam.hayes@ncdenr.gov 

Counsel for Petitioner North Carolina 
Department if Environmental Quality 

F. William Brownell 
Allison D. Wood 
Henry V. Nickel 
Tauna M. Szymanski 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
awood@hunton.com 
hnickel@hunton.com 
tszymanski@hunton.com 

Counsel for Petitioners Utility Air Regulatory 
Group and American Public Power Association 
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Of Counsel 

Rae Cronmiller 
Environmental Counsel 
NATIONAL ASSOCIATION OF RURAL 
ELECTRIC COOPERATIVES 
4301 Wilson Blvd. 
Arlington, VA 22203 
Tel: (703) 907-5500 
rae.cronmiller@nreca.coop 

Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 

C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power 
Compatry 

Terese T. Wyly 
Ben H. Stone 
BALCH & BINGHAM LLP 
1310 Twenty Fifth Avenue 
Gulfport, MS 39501-1931 
Tel: (228) 214-0413 
twyly@balch.com 
bstone@balch.com 

Counsel for Petitioner Mississippi Power 
Compatry 
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Jeffrey A. Stone 
BEGGS & LANE, RLLP 
501 Commendencia Street 
Pensacola, FL 32502 
Tel: (850) 432-2451 
J AS@beggslane.com 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim.s.alves@outlook.com 

Counsel for Petitioner Gu!f Power Compatry 

Christina F. Gomez 
Lawrence E. V olmert 
Garrison W. Kaufman 
Jill H. Van Noord 
HOLLAND & HART LLP 
555 Seventeenth Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8000 
Fax: (303) 295-8261 
cgomez@hollandhart.com 
lvolmert@hollandhart.com 
gwkaufman@hollandhart.com 
jhvannoord@hollandhart.com 

Patrick R. Day 
HOLLAND & HART LLP 
2515 Warren Avenue, Suite 450 
Cheyenne, WY 82001 
Tel: (307) 778-4200 
Fax: (307) 778-8175 
pday@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5800 
Fax: (801) 799-5700 
ecschilling@hollandhart.com 

Counsel for Petitioner Basin Electric Power 
Cooperative 
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James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner C02 Task Force if the 
Florida Electric Power Coordinating Group) Inc. 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Kelly McQueen 
ENTERGY SERVICES, INC. 

425 W. Capitol Avenue, 27th Floor 
Little Rock, AR 72201 
Tel: (501) 377-5760 
kmcque1 @entergy.com 

Counsel for Petitioner Enter;gy Corporation 

John J. McMackin 
WILLIAMS & JENSEN 

701 8th Street, N.W., Suite 500 
Washington, D.C. 20001 
Tel: (202) 659-8201 
jjmcmackin@wms-jen.com 

Counsel for Petitioner Energy-Intensive 
Manufacturers Working Group on Greenhouse 
Gas Regulation 

Paul J. Zidlicky 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
pzidlicky@sidley.com 

Counsel for Petitioners GenOn Mid-Atlantic) 
ILC; Indian River Power ILC; Louisiana 
Generating ILC; Midwest Generation) ILC; 
NRG Chalk Point LLC; NRG Power 
Midwest LP; NRG Rema ILC; NRG Texas 
Power ILC; NRG Wholesale Generation LP; 
and Vienna Power ILC 
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David M. Flannery 
Kathy G. Beckett 
Edward L. Kropp 
STEPTOE &JOHNSON, PLLC 
707 Virginia Street East 
Charleston, WV 25326 
Tel: (304) 353-8000 
dave. flannery@s teptoe-johnson. com 
kathy.beckett@steptoe-johnson.com 
skipp.kropp@steptoe-johnson.com 

Stephen L. Miller 
STEPTOE &JOHNSON, PLLC 
700 N. Hurstbourne Parkway, Suite 115 
Louisville, KY 40222 
Tel: (502) 423-2000 
steve.miller@steptoe-johnson.com 

F. William Brownell 
Eric J. Murdock 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
emurdock@hunton.com 

Nash E. Long III 
HUNTON & WILLIAMS LLP 
Bank of America Plaza, Suite 3500 
101 South Tryon Street 
Charlotte, NC 28280 
Tel: (704) 378-4700 
nlong@hunton.com 

Counsel for Petitioner LG&R and KU Rnergy 
Counsel for Petitioner Indiana Utility Group ILC 
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P. Stephen Gidiere III 
Thomas L. Casey III 
Julia B. Barber 
BALCH & BINGHAM LLP 
1901 6th Ave. N., Suite 1500 
Birmingham, AL 35203 
Tel: (205) 251-8100 
sgidiere@balch.com 

Stephanie Z. Moore 
Vice President and General Counsel 
Luminant Generation Company LLC 
1601 Bryan Street, 22nd Floor 
Dallas, TX 75201 

Daniel J. Kelly 
Vice President and Associate General 

Counsel 
Energy Future Holdings Corp. 
1601 Bryan Street, 43rd Floor 
Dallas, TX 75201 

Counsel for Petitioners Luminant Generation 
Compatry ILC; Oak Grove Management 
Compatry ILC; Big Brown Power Compatry 
ILC; San dow Power Compatry ILC; Big 
Brown Lignite Compatry ILC; Luminant 
Mining Compatry ILC; and Luminant Big 
Brown Mining Compatry ILC 

Ronald J. Tenpas 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 739-3000 
rtenpas@morganlewis.com 

Counsel for Petitioner Minnesota Power (an 
operating division if ALLE1E) Inc.) 
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Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Montana-Dakota Utilities 
Co.) a Division if MDU Resources Group) Inc. 

Eric L. Hiser 
JORDEN BISCHOFF & HISER, PLC 
7272 E. Indian School Road, Suite 360 
Scottsdale, AZ 85251 
Tel: ( 480) 505-3927 
ehiser@jordenbischoff.com 

Counsel for Petitioner Arizona Electric Power 
Cooperative) Inc. 

Joshua R. More 
Jane E. Montgomery 
Amy Antoniolli 
SCHIFF HARDIN LLP 
233 South Wacker Drive 
Suite 6600 
Chicago, IL 60606 
Tel: (312) 258-5500 
jmore@schiffuardin.com 
jmontgomery@schiffuardin.com 
aantoniolli@schiffuardin.com 

Counsel for Petitioner Prairie State Generating 
Compatry) ILC 

Brian A. Prestwood 
Senior Corporate and Compliance 
Counsel 
ASSOCIATED ELECTRIC COOPERATIVE, 
INC. 

2814 S. Golden, P.O. Box 754 
Springfield, MO 65801 
Tel: (417) 885-9273 
bprestwood@aeci.org 

Counsel for Petitioner Associated Electric 
Cooperative) Inc. 
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Christopher L. Bell 
GREENBERG TRAURIG LLP 
1000 Louisiana Street, Suite 1700 
Houston, TX 77002 
Tel: (713) 374-3556 
bellc@gtlaw.com 

Counsel for Petitioner Golden Spread Electrical 
Cooperative) Inc. 

John M. Holloway III 
SUTHERLAND ASBILL & BRENNAN LLP 
700 Sixth Street, N.W., Suite 700 
Washington, D. C. 20001 
Tel: (202) 383-0100 
Fax: (202) 383-3593 
jay.holloway@sutherland.com 

Counsel for Petitioners East Kentuclg Power 
Cooperative) Inc.; Hoosier Energy Rural Electric 
Cooperative) Inc.; Minnkota Power Cooperative) 
Inc.; and South Mississippi Electric Power 
Association 

Mark Walters 
Michael J. Nasi 
JACKSON WALKERL.L.P. 
100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
mwalters@jw.com 
mnasi@jw.com 

Counsel for Petitioners San Miguel Electric 
Cooperative) Inc. and South Texas Electric 
Cooperative) Inc. 

David Crabtree 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 
Co-oPERATIVE 
10714 South Jordan Gateway 
South Jordan, UT 84095 
Tel: (801) 619-9500 
Crabtree@deseretpower.com 

Counsel for Petitioner Deseret Generation & 
Transmission Co-operative 

Patrick Burchette 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, D. C. 20006 
Tel: (202) 469-5102 
Patrick.Burchette@hklaw.com 

Counsel for Petitioners East Texas Electric 
Cooperative) Inc.; Northeast Texas Electric 
Cooperative) Inc.; Sam Rayburn G&T Electric 
Cooperative) Inc.; and Tex-La Electric 
Cooperative ifTexas) Inc. 

Randolph G. Holt 
Jeremy L. Fetty 
PARR RICHEY 0BREMSKEY FRANDSEN & 
PATTERSON LLP 
Wabash Valley Power Association, Inc. 
722 N. High School Road 
P.O. Box 24700 
Indianapolis, IN 46224 
Tel: (317) 481-2815 
R_holt@wvpa.com 
jfetty@parrlaw.com 

Counsel for Petitioner Wabash Vallry Power 
Association) Inc. 
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Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 

Counsel for Petitioner Western Farmers Electric 
Cooperative 

William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

The Rule is replete with fatal procedural and record-based flaws that EPA's 

brief drives home. 

First, EPA proposed nothing even vaguely resembling the program in the Rule. 

EPA contends Petitioners should have divined from a Supplemental Notice of Data 

Availability ("Supplemental Notice"), 79 Fed. Reg. 64,543 (Oct. 30, 2014),JA131-41, 

that EPA was contemplating nationwide, uniform rates for coal- and natural gas-fired 

units (though EPA never mentioned them). It argues Petitioners should have foreseen 

EPA would abandon its novel proposal. But EPA cannot explain how Petitioners 

could meaningfully comment on uniform rates when EPA not only never proposed 

any, but specifically disavowed them in its proposal. 

EPA also argues Petitioners' sole recourse is a petition for administrative 

reconsideration under CAA section 307(d)(7)(B). But that section cannot apply where 

there has been a wholesale failure of notice. Holding otherwise invites evasion of the 

rulemaking process. 

Second, EPA's conclusions that its best system of emission reduction ("BSER") 

is "adequately demonstrated" and its national performance rates are "achievable" by 

every regulated unit remain unsupported. EPA's BSER is not based on a technology 

demonstrated at any regulated unit anywhere or on operational changes any regulated 

unit can make to improve its emissions performance. Instead, it rests on speculation 

about future growth of renewable sources. EPA's BSER (and its presumptions about 

1 
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grid reliability and supporting infrastructure development) assumes the availability of 

these alternative sources will always increase at their maximum historical rate in each 

regulated State. EPA's BSER is guesswork, nothing more. 

EPA avers that the Rule's "flexibility" allows every source to comply. But no 

individual regulated source, on its own, can meet the uniform national standards with 

any demonstrated control technology. Not one. There are only two ways an affected 

unit can meet the national standards: shutter entirely, or (notwithstanding EPA's claim 

that trading is not part of BSER) obtain tradable emission rate credits produced by 

EPA-favored sources. 

Final!J, EPA has no answers to the Rule's many other record flaws. The Rule 

discriminates against many existing low- or zero-emission generating units, 

jeopardizes reliability, rests on a deeply-flawed cost analysis, and fails to address State

specific factors making compliance in many States impossible. 

These procedural and record deficiencies require vacatur. 

ARGUMENT 

I. EPA Unlawfully Promulgated a Rule It Never Proposed. 

The Rule's "chief regulatory requirement" comprises two uniform, nationally-

applicable performance rates: 1,305 and 771 pounds of carbon dioxide per megawatt

hour ("lbs C02/MWh") for coal- and gas-fired units, respectively. Final Rule, Carbon 

Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility 

Generating Units, 80 Fed. Reg. 64,662, 64,820,64,823 (Oct. 23, 2015) ("Rule"),JA14, 

2 
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JA142-43,JA301,JA304. Every element of the Rule, including each State's goal, 

derives from these. See id. at 64,820, JA301. But this national performance-rate-driven 

program was never proposed. 

EPA proposed an entirely different regulation, driven by State-specific, blended 

emission rate goals that applied to States rather than individual units. 3 In fact, EPA 

explicitly rejected any regulation based on uniform, national rates for coal and gas. 

Proposed Rule, Carbon Pollution Emission Guidelines for Existing Stationary 

Sources: Electric Utility Generating Units, 79 Fed. Reg. 34,830, 34,894 Qune 18, 2014) 

("proposal"),JA1,JA66. Under the proposal, States were to adopt plans to achieve 

those State-specific goals by regulating "affected entities" through measures 

comprising four Building Blocks: affected units (Building Blocks 1 and 2), renewable 

generation (Building Block 3), and energy consumers (Building Block 4). Id. at 34,851, 

JA23. All affected entities would have been collectively responsible for the emission 

reductions needed to meet the State's goals. Id. at 34,853,JA25. 

Subsequently, EPA issued a Supplemental Notice, soliciting comment on 

calculating the proposal's State-specific goals using regionalBuilding Block 2 and 3 

targets. See Supplemental Notice, 79 Fed. Reg. at 64,543-53,JA131-41. Nothing in it 

suggested EPA was reconsidering its rejection of uniform national rates or 

3 A comparison between the proposal and final Rule demonstrates EPA's near
complete rewrite. See Attachment. 
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contemplating a regulation imposing compliance obligations solely on individual 

affected units rather than on a broad range of "affected entities." The uniform 

national rate-based program first appeared, unheralded, in the final Rule. 

In promulgating a Rule it never proposed, EPA evaded its most fundamental 

obligation under CAA section 307 (d)-to propose its Rule before finalizing it. EPA 

argues the final Rule's "uniform national rate was simply a more lenient application of 

the regional approach" because the Rule gives "all states and sources ... the benefit of 

the least-stringent rates calculated in any region," and therefore its "uniform national 

rate was simply a more lenient application of the regional approach." EPA Br. 110 

(emphases omitted). This is a non sequitur: there is no mention of uniform national 

rates-or even regional rates-in either the original proposal or Supplemental Notice. 

Instead, the Supplemental Notice explicitly contemplated and reaffirmed EPA's 

continued use of State-specific goals. EPA solicited comment only on the 

"appropriate manner in which [Building Block 2] goals could be derived and allocated 

among states'' and on appropriate Building Block 3 "reallocation criterion." 79 Fed. Reg. 

at 64,551,JA139 (emphasis added). 

EPA next implausibly argues its proposal to set "State-specific goals based on a 

single, blended rate for both coal- and gas-fired units" was such a "departure" from 

its own "longstanding practice" in section 111 rulemakings that it was "foreseeable" 

EPA might "revert to more traditional" uniform rates. EPA Br. 111. Despite 

expressly disavowing such an approach in its proposal, 79 Fed. Reg. at 34,894,JA66, 
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EPA argues Petitioners should have "foreseen" this and commented on rates that 

were never proposed. EPA cannot establish a regulatory program it never proposed, 

never noticed for comment, and never described in the barest of terms until the final 

Rule. See Int'l Union) United Mine Workers if Am. v. Mine Scifery & Health Admin., 407 

F.3d 1250, 1261 (D.C. Cir. 2005) (vacating rule because agency "did not afford ... 

public notice of its intent to adopt, much less an opportunity to comment on" final 

approach). Once EPA decided to abandon its proposed approach and establish two 

nationally-uniform rates that applied only to individual sources rather than state-wide 

goals that applied to a range of "affected entities," it was required to provide notice 

and an opportunity to comment, just as it did when it changed direction on its related 

new source performance standards. See 79 Fed. Reg. 1,352 Qan. 8, 2014),JA4969-71.4 

The CAA's procedural-error test does not excuse EPA's complete failure to 

undertake a statutorily-required proceeding. "[W]here the procedural error would have 

been reversible error under the Administrative Procedure Act ("AP A"), § 307 (d) (8) 

4 EPA's attempt to justify the sufficiency of its notice regarding the Rule's 
applicability language also misses the mark. EPA Br. 113-14. While EPA may have 
proposed language in the new source rule dropping the phrase "constructed for the 
purpose of'' from the applicability language, EPA never proposed abandoning the 
"sales criterion" requirement that a regulated facility supply a minimum amount of 
electricity to the grid. 79 Fed. Reg. at 1,459-61,JA5002-04. Rather, EPA consistently 
included the sales criterion in applicability discussions. See id.; 79 Fed. Reg. at 34,854, 
JA26. Portland CementAss)n v. EPA, 665 F.3d 177 (D.C. Cir. 2011), is inapposite. 
There, unlike here, the associated rulemaking "expressly invited comment" on the 
topic at issue, and petitioners commented. Id. at 192. 
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does not restrict [the Court's] power, indeed [its] duty, to reverse EPA's action on 

procedural grounds. Under that test, EPA's failure to give notice on a major portion 

of a rule is reversible error." Small Rifiner Lead Phase-Down Task Force v. EPA, 705 F.2d 

506, 543-44 (D.C. Cir. 1983). The CAA's "additional requirement in§ 307(d)(9)(D)(i) 

... that the procedural error is grounds for reversal only if 'arbitrary or capricious' ... 

cannot excuse failure to give adequate notice of a final rule." Id. at 544 n.1 02. EPA's 

action requires vacatur under traditional AP A analysis and the CAA. 

EPA's reliance on the exhaustion requirements of section 307(d)(7)(B) to bar 

judicial review is similarly misplaced. In Mexichem Specialty Resins) Inc. v. EPA, this 

Court expressly recognized certain well-established exceptions to those requirements. 

787 F.3d 544, 553 (D.C. Cir. 2015) (citing Randolph-Sheppard Vendors if America v. 

Weinberger, 795 F.2d 90, 104 (D.C. Cir. 1986)). Chief among them is that statutory 

exhaustion requirements do not bar judicial review where "the reasons supporting the 

[exhaustion] doctrine are found inapplicable." Randolph-Sheppard, 795 F.2d at 104-05 

(internal quotation marks omitted). Whether EPA acted unlawfully in promulgating a 

rule that was never proposed is a legal question this Court can resolve without Agency 

explanation or record. There is nothing to exhaust. 

Moreover, "[r]esort to the administrative process is futile if the agency will 

almost certainly deny any relief'' due to its "preconceived position on ... the matter." 

Id. at 107 (emphases omitted). Here, any reconsideration proceeding addressing this 
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issue would be a wasteful charade. There is no reason to believe EPA would change 

its mind on procedural arguments it now so vigorously rejects. 

Exhaustion is also excused where the statute's "administrative remedies are 

inadequate." Id. Notice and opportunity to comment have value only before a rule's 

promulgation. Thus, "petitions for reconsideration [are] not an adequate substitute for 

an opportunity for notice and comment prior to promulgation of a rule." Kennecott 

Corp. v. EPA, 684 F.2d 1007,1019 (D.C. Cir. 1982). 

Indeed, if section 307(d)(7)(B) barred litigating this procedural issue now, 

Petitioners would have to file reconsideration petitions objecting to a never-proposed 

Rule. They would then have to wait many months (or even years) for EPA to act on 

the petition and initiate the rulemaking EPA should have conducted in the first place. 

Throughout this ordeal, the regulated parties would be required to comply with an 

unlawfully promulgated Rule, potentially for many years. The unfairness and absurdity 

of this underscore that section 307(d)(7)(B) should not be interpreted to bar prompt 

judicial review of such extreme circumventions of the rulemaking process. 

II. EPA Has Not Shown Its BSER is Adequately Demonstrated or Its 
Emission Guidelines Are Achievable. 

Even assuming EPA had legal authority to issue a rule of this type, see general!J 

Core Brief and Core Reply, EPA departs so far from the statute and past practice in 

defining BSER that, in applying this Court's precedent governing whether EPA's 

"system" is "demonstrated" and its national performance rates are "achievable," EPA 
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focuses, not on application of emission control to individual sources as the statute 

commands, but on the ability of the electric grid to meet demand by shifting from 

fossil generation to alternative generation. Thus, even EPA recognizes that, to satisfy 

the statutory "demonstration" and "achievability" tests, EPA's national performance 

rates must "achieve substantial C02 reductions cost-dfective!J without adverse energy 

impacts'' in each State. EPA Br. 13; see Record Br. 19-21. 

EPA fixates on a mantra-its Rule is "flexible." By this, EPA means States may 

choose between plans implementing EPA's national performance rates on a unit-by-

unit basis, or plans implementing the Rule's state-wide "rate-" or "mass-based" goals, 

which were calculated from the national performance rates. EPA Br. 15-18; see also 80 

Fed. Reg. at 64,667, 64,887,JA148,JA368. Because the national rates are the 

"emission limitation" EPA deems "achievable" using its generation-shifting BSER, 

their validity will also determine the validity of the statewide goals derived from those 

rates. EPA's task in promulgating this Rule was therefore to demonstrate the national 

performance rates are achievable in each regulated State, without impairing reliability. 

Because this showing is lacking, the Rule must be vacated.5 

5 In reviewing EPA's BSER, EPA is entitled to deference with respect to 
"scientific data within its technical expertise." Miss. CommJn on Envtl. Qualiry v. EPA, 
790 F.3d 138, 150 (D.C. Cir. 2015). Because EPA's fleet-wide findings regarding "grid 
reliability" are not "a subject of the Clean Air Act and ... not the province of EPA," 
Del. DepJtifNat. Res. & Envtl. Controlv. EPAJ 785 F.3d 1,18 (D.C. Cir. 2015), no 
deference is owed to EPA's BSER findings. 
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A. EPA Ignores Its Burden. 

EPA's generation-shifting BSER cannot be implemented except with tradable 

credits. See 40 C.P.R. § 60.5880 (defining credits as "tradable compliance 

instrument[s]"). EPA claims "trading" is not necessary to achieve the Rule's uniform 

national performance rates, EPA Br. 143, but the Rule belies that. Under 40 C.P.R. 

§ 60.5790(c)(1), a source can achieve these rates only by "generation-shifting," and 

compliance through generation-shifting can be established on!J through an equation that 

calculates a "theoretical emission rate" for megawatt-hours generated by an existing 

fossil unit, where credit is given to that unit for each megawatt-hour generated by 

another, EPA-preferred generator. Id. § 60.5790(c)(2). Consequently, any shortfall in 

credits in a State necessarily reduces the amount of fossil generation that can lawfully 

be produced there. Record Br. 9-11, 36. Without these credits, the fossil units must 

shut down, and shortfalls in electric supply are likely. Id. at 36. 

To justify the national performance rates, EPA's fleet-wide demonstration 

projects unimpeded generation-shifting, nationwide. Generation-shifting on this scale 

cannot occur without a robust credit trading program in which all States participate. 

The Rule, however, does not establish any interstate trading program, much less a 

national one. 
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While voluntary participation in regional or national trading programs by a 

State is possible, it is an "option" that may not materialize.6 As a result, EPA was 

required to show its national performance rates are achievable, and its BSER 

demonstrated, assuming only the credit transfer authority each State possesses: 

intrastate management authority over the credits that can be produced within that 

State.7 Therefore, only a state-by-state evaluation could support the findings required 

to sustain the national rates. 

As Petitioners have shown, Record Br. 53-55, EPA's national fleet-wide 

assessment did not evaluate whether generation-shifting could ensure cost-effective 

6 It is also uncertain whether a sufficiently robust interstate trading program-a 
non-BSER measure EPA cannot rely upon to establish achievability-will emerge to 
enable source owners to achieve compliance. Record Br. 51-52. Experience with other 
trading markets developed under very different circumstances does not establish that 
adequate trading markets will develop here, particularly given the Rule's affirmative 
restrictions inhibiting trading. Id. EPA's arguments that Petitioners have not shown 
such restrictions will prevent the development of sufficiently robust trading markets, 
EPA Br. 146, misses the point. It is EPA Js statutory burden to show its Rule is 
feasible, not Petitioners' burden to show otherwise. 

7 EP 1~1. claims a source O\\rncr may~ comply- \~?ith the national performance rates 
through investments in increased generation from the owner's existing gas or new 
renewable facilities, investments in new renewables, or agreements to purchase power 
from such facilities. EPA Br. 143. Not really. Those "investments" have to create 
credits that the "investor" can use to calculate compliance with the performance rates. 
40 C.F.R. § 60.5790(c)(1). Because credits generated by facilities within a State are 
"instruments" issued by that State, under conditions which may be imposed by that 
State, the degree to which EPA's "investment" option creates a flow of credits 
generated in one State that can be used in another is unknown, and has not been 
evaluated by EPA. At most, it would represent a very small fraction of the massive 
interstate trading market implicit in EPA's fleet-wide assessment. 
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emission reduction and a reliable electricity supply in every State. EPA argues only 

that the nation's fleet as a whole can be rearranged-not that individual sources in that 

fleet can comply. See generally EPA Br. 117-42. In fact, EPA disclaims any obligation 

to demonstrate that "every individual source can comply with the uniform rates." Id. 

at 141. Consequently, as discussed below, EPA's fleet-wide assessment cannot satisfy 

EPA's section 111(d) burden of showing its national performance rates are achievable 

through application of the BSER in each State. See NatJl Lime AssJn v. EPA, 627 F.2d 

416,431 n.46 (D.C. Cir. 1980). 

B. EPA's Fleet-Wide Assessment Is Inadequate To Show State-by
State Achievability Of the Rates. 

By offering only high-level descriptions of what the entire industry might 

accomplish on a regional or national basis, EPA has not shown atry individual source 

can comply solely through application of BSER-much less that sources in different 

States nationwide, affected by different variables and adverse circumstances, can do 

so, as required by National Lime, id. at 431 n.46, 433. In fact, even if EPA had 

undertaken such an evaluation, it \\rould not support EPi~1.'s conclusion that the 

performance rates are achievable through EPA's BSER. For instance, in States like 

Kentucky, Montana, North Dakota, Virginia and Wyoming, there is little or no 

existing natural gas generation to achieve Building Block 2. In others, including 

Kentucky, renewable energy potential is wholly inadequate to implement Building 

Block 3. See EPAJ GHG Abatement Measures Technical Support Document ("TSD") 

11 

ED_0011318_00011169-00042 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

at 4-40-4-41, EPA-HQ-OAR-2013-0602-0437 ("GHG Abatement TSD"),JA2850-52; 

Basin Electric Power Cooperative ("Basin") Comments 25-27, EPA-HQ-OAR-2013-

0602-23574,JA1958-59.8 

Moreover, commenters recounted many difficulties with EPA's plan-

highlighting unique generation and transmission constraints rendering compliance by 

various sources and States exceedingly difficult, extraordinarily expensive, or even 

impossible. Seegeneral!J EPA Response to Comments Ch. 3 § 3.2 32-59, EPA-HQ-

OAR-2013-0602-36876,JA3383-410. EPA never addresses how these problems can 

be solved; instead, it once again recites its "flexibility" mantra and passes the buck to 

the States: "We are providing states with substantial flexibility as to how they structure 

[their] plans to achieve the 111 (d) requirements," and "[t]he Building Blocks are not 

prescriptive, and states may consider local circumstances as they develop their plans, 

including system reliability, fuel diversity, other regulatory requirements, 

infrastructure, and the 'useful life' of generation assets." E.g.) id. at 34, 37, JA3385, 

JA3388. 

Vague promises of "flexibility" do not show that these problems have even 

been evaluated by EPA, much less that they are surmountable. Rather, EPA must 

8 EPA proposed its now-abandoned 1 ,844lbs /MWh emission goal for Kentucky 
coal-fired sources based on these limitations. 79 Fed. Reg. at 34,957, JA129. 
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show sources can comply, using its BSER, across the wide range of situations sources 

may encounter in each State. NatJl Lime, 627 F.2d at 431 n.46. EPA cannot do so. 

Kentucky's quandary again illustrates the chasm between EPA's modeled 

projections and on-the-ground-reality. Kentucky's generation fleet contains nearly all 

coal-fired units, plus a single gas unit. LG&E and KU Energy LLC Comments 4, 

EPA-HQ-OAR-2013-0602-31932,JA2274. Because the Rule already imputed an 

unachievably high capacity factor to the single gas unit, Building Block 2 is effectively 

unavailable in Kentucky. Kentucky's mere 4% in-state renewable energy potential also 

severely limits Building Block 3. Id.; GHG Abatement TSD at 4-40,JA2851. Yet EPA 

makes no showing that Kentucky sources can apply EPA's BSER to achieve the 

national performance rates, or that Kentucky can craft a workable state plan. All EPA 

says is that Kentucky has a lot of "flexibility." EPA cannot avoid its statutory burden 

by hiding behind such loose words. 

C. EPA Has Not Shown Its Building Blocks Are Adequately 
Demonstrated or Achievable. 

The building blocks that form the basis of EPi\.'s fleet-wide assessment arc 

themselves based on speculation and assumption. Rather than rubber-stamp these 

assertions with "extreme deference," this Court must give each a "hard look." Small 

Rifiner, 705 F.2d at 520. 
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1. Building Block 1 is neither adequately demonstrated nor 
achievable. 

EPA misconstrues Petitioners' argument as asserting that EPA "erred in 

making projections based on statistical modeling instead of the application of specific 

measures." EPA Br. 119. EPA's Building Block 1 methodology is not based on 

statistical modeling. EPA calculated the targets by simply adjusting historical heat rate 

data to conform to EPA's unfounded assumptions about future unit performance. 

Even if EPA's assumptions constituted a "model," "model assumptions must 

have a rational relationship to the real world." West Virginia v. EPA, 362 F.3d 861, 

866-67 (D.C. Cir. 2004). EPA admittedly did not base its targets on any specific 

measures available to units, EPA Br. 119-20, and thus did not articulate any "rational 

relationship" between its estimated improvements and actual measures it believes 

could achieve them. In particular, EPA did not assess what measures units are already 

implementing, notwithstanding that the "best operating practices" EPA identifies as 

capable of improving heat rates are already "standard operating procedure" in the 

industry and cannot support further improvements. 80 Fed. Reg. at 64,792,Ji\273.9 

EPA also failed to account for uncontrollable factors affecting units' heat rates, 

particularly changes in capacity factor and temperature. These are not simply variables 

9 EPA concedes benefits from these measures degrade over time. EPA Br. 121. 
EPA's response-that units must periodically remediate that degradation-means 
units must overshoot the target and undertake additional heat rate improvements when 
their performance approaches the target. 
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that "might conceivably have pulled the analysis's sting." EPA Br. 121. They are 

primary drivers of heat rate. EPA, Greenhouse Gas Mitigation Measures Technical 

Support Document at 3-5, EPA-HQ-OAR-2013-0602-36859 ("GHG Mitigation 

TSD"), J A3151 (capacity factor accounts for up to 50% of variation). At most, EPA 

partially accounted for these factors' effects on past heat rates. It did not control for 

the Rule's forced future changes in capacity factor, which will skew units toward more 

inefficient operation. The Rule, by its own terms, will significantly affect important 

operating conditions that in turn affect units' heat rates. Record Br. 24-25. EPA takes 

no account of this. 

2. Building Block 2 is neither adequately demonstrated nor 
achievable. 

Building Block 2 assumes the entire gas fleet can generate at a 7 5% capacity 

factor, representing a 66% increase in utilization over 2012levels. Record Br. 27-28. 

EPA's response, EPA Br. 123-29, ignores the most salient fact: the existing fleet has 

never come close to achieving a 75% capacity factor. See GHG Mitigation TSD at 3-5, 

Ji\.3151 (historic annual capacity factors arc 40-50<%). Nor has EPi\. shown the entire 

fleet can achieve this utilization over a sustained period while providing reliable generation. 

EPA concedes projections about improved future performance require "'substantial 

evidence that such improvements are feasible."' EPA Br. 124 (citations omitted). 

Supporting evidence is conspicuously lacking here. 
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EPA notes that 88% of gas units operated at the target level for at least a single 

dqy in 2012.10 EPA Br. 125. But EPA provides no explanation for how one day of 

high utilization demonstrates the entire fleet can replicate that high target day-after-

day, year-after-year, when many units are incapable of operating at significantly higher 

capacities on a long-term basis. See) e.g., Basin Comments 49-51,JA1963-65; Utility Air 

Resources Group ("UARG") Comments 230-31 & Att. C 19-23,36, EPA-HQ-OAR-

2013-0602-22768,JA881-82,JA897,JA915-19,JA932; Record Br. 28. 

EPA also dismisses Petitioners' arguments that permit limits often constrain 

generation, claiming "the record shows very few air permits" with operational limits. 

EPA Br. 126. For this, EPA relies on one comment examining a narrow set of permits, 

ignoring numerous record examples of permits with operational limits. Compare Clean 

Air Task Force Comments 70-75, EPA-HQ-OAR-2013-0602-22612,JA678-83 

(reviewing permits in parts of six States), with UARG Comments 230 & Att.C 23-24, 

JA881,JA919-20 (citing specific permit constraints); National Rural Electric 

Cooperative Association ("NRECA") Comments 92, EPA-HQ-OAR-2013-0602-

33118,JA2315; Basin Comments 51,JA1965. 

EPA similarly dismisses transmission constraints where existing gas units with 

excess capacity operate far from the demand. In claiming "the fundamental nature of 

10 Petitioners did not claim EPA should have disregarded 2012 data. EPA Br. 
124. They merely noted that, even in a year with historically low gas prices, only 15% 
of the fleet reached EPA's target utilization. Record Br. 28. 
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the interconnection" can resolve these concerns, EPA Br. 129, EPA reveals its 

ignorance. Generators face transmission constraints and other practical barriers that 

prevent generators in one area from meeting demand in another, even across the same 

interconnection. See UARG Comments 239-40, JA890-91; Basin Comments 51-52, 

JA1965-66. 

As to under-construction units, EPA cites no evidence that generation beyond 

the Lee Plant's assumed capacity factor of 55% specifically, or any under-construction 

unit generally, replaced generation from "retired, higher-emitting coal units." EPA Br. 

131-32. The record contradicts EPA's "replacement effect" argument: although EPA 

now claims the 55% capacity factor for under-construction sources was intended to 

capture only their incremental addition to total power generation, at proposal EPA 

plainly stated the 55% capacity factor was chosen because it "was the average capacity 

factor for these units," including any hypothetical "replacement effect." EPA, Proposed 

Goal Computation TSD at 12, EPA-HQ-OAR-2013-0602-0460,JA2864. EPA's new 

argument is an impermissible post-hoc litigation position. See Nat. Res. Dif. Council v. 

EPA, 755 F.3d 1010, 1020-21 (D.C. Cir. 2014). 

EPA's defense regarding its inclusion of duct burner capacity in Building Block 

2 also lacks merit. Duct burner capacity boosts power output temporari!J and cannot be 

used continually at most units without causing accelerated wear. Record Br. 32-33. 

EPA avers this is wrong because some of the units that operated at 7 5% capacity in 

2012 have duct burners. EPA Br. 132. But these units may have used their duct 
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burners to gain premium energy prices during high demand periods, fully 

understanding the resulting accelerated equipment wear. EPA's "evidence" does not 

show what EPA purports-that it is economically feasible for all units to continually 

operate duct burners. 

EPA also fails to account for the inevitable deterioration of existing units. 

Because Building Block 2 applies only to units existing in 2012, which will eventually 

deteriorate and retire, the pool of gas units available for generation-shifting will never 

replenish. Even if 80% of the fleet is "relatively young," EPA Br. 128 n.103, EPA fails 

to account for the other 20%. Nor does EPA consider that by 2030 about 20% of the 

existing fleet will be beyond EPA's assumed 30-year useful life, and another 72% will 

be 21-30 years old. See GHG Mitigation TSD at 3-7, Table 3-1,JA3153. Within 

another ten years, almost all of the fleet will be beyond EPA's assumed useful life, and 

generation-shifting under Building Block 2 will be impossible. 

3. Building Block 3 is neither adequately demonstrated nor 
achievable. 

EP }l. claims its assumptions about projected growth in renewable energy arc 

"conservative." EPA Br. 134-36. Not so. Non-hydroelectric renewable energy 

generation in 2012 totaled about 188,400,000 MWh. U.S. Energy Information 

Administration Annual Energy Outlook 2015 at A-31, EPA-HQ-OAR-2013-0602-

36563,JA2930. EPA projects new non-hydroelectric renewable generation in 2030 

will be 706,030,112 MWh, EPA Br. 134, near!Jfive times greater than it was in 2012, with 
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such energy near!J tripling between 2022 and 2030. GHG Mitigation TSD at 4-9, Table 

4-9, JA3177. EPA's projections assume that from 2024-2030 each individual 

renewable technology will "grow at [its] maximum [annual] historical pace." EPA Br. 

134. In other words, EPA has identified a different single high year of growth for 

each technology and concluded that future growth for each technology will occur 

simultaneously, at this maximum rate, for seven consecutive years. EPA assumes this 

even though the different renewable resources compete with each other for 

investments and demand for capacity, transmission infrastructure, and energy. EPA 

has no explanation or technical basis for this assumption. Indeed, the average growth 

rate for each of the renewable technologies was less than half its maximum growth rate, 

GHG Mitigation TSD at 4-2, Table 4-1,JA3170, thoroughly undermining EPA's 

assumption. 

The studies EPA cites also fail to support its assumption. EPA Br. 136. These 

studies reflect that incorporating significant amounts of new renewable energy raises 

extraordinarily complex technical issues requiring further in-depth study. As the 

National Renewable Energy Laboratories notes: 

The scenarios developed ... do not in any way constitute a 
plan; instead, they should be seen as an initial perspective 
on a top-down, high-level view of four different 2024 
futures. The transition over time from the current state of 
the bulk power system to any one of the scenarios would 
require additional technical and economic evaluation) including 
detailed modeling if power flows and a stu4J if the iffects on the 
under!Jing transmission .rystems. A more thorough evaluation of 
the sensitivity of the ... results to the range of assumptions 
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made would also be required to guide the development of 
any specific bottom-up plans. 

National Renewable Energy Laboratories, Eastern Wind Integration and 

Transmission Study at 28, available atwww.nrel.gov/docs/fy11osti/47078.pdf,JA4670 

(cited by EPA in GHG Mitigation TSD at 4-20 n.36,JA3188) (emphasis added). 

EPA conducted no assessment to determine what can actually be achieved. 

EPA punts and says it expects States, sources, and others to conduct these 

assessments during the state planning process. See EPA Br. 151. That those future 

analyses may show that renewables will not be available, however, underscores that 

EPA should have shown in this rulemaking that its Building Block 3 targets are 

adequately demonstrated and achievable. 

4. EPA's modeling cannot support the achievability of 
Building Blocks 2 and 3. 

EPA's reliance on its Integrated Planning Model is misplaced. EPA modeled 

Building Blocks 2 and 3 in isolation. It never modeled them together to show they can 

be achieved in tandem under a Rule requiring that every megawatt-hour of existing 

gas generation be offset by a renewable credit and every megawatt-hour of coal-fired 

generation be offset by both gas and renewable credits. See EPA, IPM Run Files for 

Supporting Scenarios for GHG Mitigation Measures TSD, https:/ /www.epa.gov/ 

airmarkets/ipm-run-flles-supporting-scenarios, JA5448 (showing separate Building 

Block 2 and 3 model runs); EPA C02 Emission Performance Rate and Goal 

Computation TSD at 13-15, EPA-HQ-OAR-2013-0602-36850,JA3039-41. 
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Consequently, EPA has not shown sufficient generation can be shifted to support 

Building Blocks 2 and 3 given transmission, dispatch, and reliability constraints. 11 

Accordingly, EPA's modeling does not demonstrate the achievability of Building 

Blocks 2 and 3. See Appalachian Power Co. v. EPA, 249 F.3d 1032,1053-54 (D.C. Cir. 

2001) ("[M]odel assumptions must have a 'rational relationship' to the real world," 

and EPA must explain why its assumptions and methodology are reasonable). 

D. EPA Failed To Meaningfully Assess Infrastructure and Reliability 
Concerns. 

1. The record does not support EPA's findings on lack of 
infrastructure needs. 

EPA has not shown the infrastructure needed to support Building Blocks 2 and 

3 exists or can be developed in time to achieve EPA's limits. EPA relies primarily on 

its own conclusory statements, EPA Br. 148-50, while largely ignoring warnings from 

11 The modeling for EPA's Regulatory Impact Analysis ("RIA"), which did 
address both Building Blocks, did not cure this. The modeling outputs for existing gas 
unit capacity factors and renewable generation were far less than EPA's BSER 
assumed were achievable-for gas, 54% in the mass-based scenario, and 61% in the 
rate-based scenario, far short of the assumed 75<%. Regulatory Impact _l\.nalysis 
Revised Technical Corrections 3-25, EPA-HQ-OAR-2013-0602-371 OS,JA3657. So 
too for non-hydroelectric renewable generation, which were far short of the BSER's 
assumed 864,000 gigawatt-hours. Compare EPA, Analysis of the Clean Power Plan, 
BB3-Cost-Effectiveness SSR at Summary Tab (available atwww.epa.gov/ 
airmarkets/ipm-run-files-supporting-scenarios) (BB3: Cost-Effectiveness (Zip)), 
JA6287-89, with EPA) Analysis of the Clean Power Plan, Rate-Based SSR at Summary 
Tab (available atwww.epa.gov/ airmarkets/ analysis-clean-power-plan) (Rate-Based 
analyses of the Rule)), JA6293-96 and EPA, Analysis of the Clean Power Plan, Mass
Based SSR at Summary Tab (available atwww.epa.gov / airmarkets/ analysis-clean
power-plan) (Mass-Based analyses of the Rule), JA6290-92. 
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grid regulators, Record Br. 38-39. 

EPA cites a Department of Energy report to argue the "limited amount" of 

transmission construction the Rule requires is within historical ranges. EPA Br. 149. 

EPA posits that the average 870 miles/year of total new transmission for all purposes 

added from 1991-2011 is similar to the 890 miles/year supposedly needed to 

accommodate new wind capacity on!J under Building Block 3, based on an assumed 

addition of 115 gigawatts of wind capacity each year from 2021-2030. I d. But EPA 

ignores atry transmission necessary to accommodate solar and other non-wind 

renewables included in Building Block 3. EPA's own model assumes total new 

renewable capacity additions from 2020-2030 will be 202 gigawatts-far more than 

the 115 gigawatts projected for wind alone. EPA, Analysis of the Clean Power Plan, 

BB3-Cost-Effectiveness SSR at Summary Tab (available atwww.epa.gov/ 

airmarkets/ipm-run-flles-supporting-scenarios) (BB3: Cost-Effectiveness (Zip)), 

JA6287-89. 

Moreover, nothing supports EPA's prediction that sufficient transmission can 

be in place to support the interim standards beginning in 2022. Critically, EPA did not 

respond to concerns expressed by the North American Electric Reliability 

Corporation ("NERC") and regional transmission organizations that EPA has not 

allowed sufficient time to build the necessary transmission (and generation) without 

affecting grid reliability. See Record Br. 39-40. NERC indicates that because new 

transmission takes up to fifteen years to engineer, site, permit, and construct, adequate 
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infrastructure likely will not be in service to meet the Rule's interim deadlines. NERC, 

Potential Reliability Impacts of EPA's Proposed Clean Power Plan viii, 32, EPA-HQ

OAR-2013-0602-37007,JA3458, JA3491. 

Extending that interim compliance date two years, EPA Br. 152, does not 

eliminate NERC's concern. A new transmission project is a massive undertaking, 

involving acquisition of miles of rights-of-way, resolution of environmentally-sensitive 

impacts, complex permitting, financing, design, and construction activities, and 

possible litigation that can take ten to fifteen years to resolve. See) e.g., UARG 

Comments 233-36,JA884-87; NRECA Comments 105-07,JA2316-18; Basin 

Comments 25-28,JA1958-61. EPA ignores these realities. 

2. EPA has not shown its Rule will preserve grid reliability. 

EPA has not shown its Rule will ensure grid reliability, although EPA 

acknowledges that reliable transmission of electricity is required. EPA Br. 13, 122, 

139. EPA claims "published reports and analyses" show the Rule's national 

performance rates will not threaten reliability. Id at 150-51. But the only reports EPA 

cites do not support that assertion. They offer no specific plan or strategy to ensure 

reliability but assume States and industry will figure it out while applying the Rule's so

called "flexibility." I d. Again, EPA fails to respond to concerns expressed by 

authoritative sources like NERC that the Rule's transformative changes present 

significant reliability concerns that could profoundly affect the nation's security and its 

citizens' well-being. Record Br. 42-43. 
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Reliability Safety Valve. EPA's "reliability safety valve," EPA Br. 152, offers 

no meaningful protection. It provides a one-time 90-day relief period, in emergencies, 

for individual units. 80 Fed. Reg. at 64,878, JA359. EPA claims it can extend this 

period if "there is still a serious, ongoing reliability issue," EPA Br. 152 (citation 

omitted), but under the Rule any excess emissions beyond those authorized in the 

state plan count against the State's overall performance rate. 80 Fed. Reg. at 64,879, 

JA360. The "safety valve" is illusory. 

Challenges in the Electric Reliability Council ofTexas ("ERCOT"). 

EPA's faulty reliability analysis presents particular problems within ERCOT. While 

EPA claims to have "determined achievable emission limitations based on measures 

that could reliably be implemented within this region," EPA Br. 153-54, it fails to take 

into account that ERCOT is fundamentally based on a free-market electricity 

generation system. EPA's conclusion that system reliability will be unimpaired was 

based on assumptions about reliability built into EPA's modeling. EPA, Resource 

Adequacy and Reliability Analysis TSD at 3, EPA-HQ-OAR-2013-0602-36847, 

JA2948; see Public Utility Commission of Texas ("PUCT") Comments 30, EPA-HQ

OAR-2013-0602-23305,JA1631. But the model is not appropriate for assessing 

reliability because it assumes lost generating capacity below an area's reserve margin 

will simply be added to ftll the loss-an unreasonable assumption in ERCOT, where 

the State cannot force the construction of new capacity. See Tex. Util. Code Ann. 
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§ 39.001; PUCT Comments 1, 4,JA1602,JA1605 (within ERCOT only transmission 

and distribution are subject to traditional regulation). 

EPA also incorrectly dismisses ERCOT's inability to import power from 

outside the region. EPA Br. 129. In addition to the significant strains on reliability 

caused by coal-fired plan retirements in this small "power island," this feature of 

ERCOT has other implications, including possible asymmetries between future 

emissions trading markets under the Rule and electricity markets. If emissions credits 

can be traded across state lines where electricity cannot flow, it could have reliability 

implications for the ERCOT region, where associated integration issues (i.e., system 

costs and reliability impacts due to increased variable generation and the need for 

additional transmission) would need to be addressed. See PUCT Comments 74, 

JA1675. 

Challenges for Cooperatives. EPA further fails to address the cost and 

reliability concerns facing many rural electric cooperatives. The communities 

dependent on cooperatives are among the most vulnerable in America. NRECA 

Comments 2-3, 129-30, JA2309-1 0, JA2319-20. EPA brushes off disproportionate 

impacts on these communities, casually asserting the Rule provides "different ranges 

of opportunities" for compliance. EPA Br. 155. What opportunities? Cooperatives are 

severely constrained-by geography, resource availability, financial wherewithal, and 

the mandates of the Rural Electrification Act. Record Br. 46-47. 
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EPA again retreats behind "flexibility," claiming States can "implement a broad 

range of approaches." EPA Br. 155. Chief among these are credit trading programs 

EPA claims will allow cooperatives to purchase credits or allowances and recoup the 

cost through rate increases. Id. at 104, n.87. But many cooperative member-customers 

cannot bear the rate increases that will result from redispatch away from low-cost coal 

units. Generation & Transmission Cooperative Fossil Group Comments 22, EPA-

HQ-OAR-2013-0602-23164,JA1356; NRECA Comments 2-3, 129-30,JA2309-10, 

JA2319-2320; Western Farmers Comments 14, EPA-HQ-OAR-2013-0602-23644, 

JA2017 -18. The Rule thus uniquely harms cooperatives by effectively overriding the 

States' statutory discretion to consider "other factors," like cooperatives' statutory 

mandate to provide reliable and affordable electricity to rural America, in setting 

section 111 (d) standards. 

Modeling Limitations. Finally, EPA argues its modeling addresses reliability 

concerns. EPA Br. 153. In fact, the model's limitations preclude its use to predict the 

achievability of generation-shifting while maintaining reliable. For instance, the model: 

(1) dispatches only on a seasonal basis, (2) does not assess intraregional transmission 

and distribution infrastructure, and (3) does not model actual facilities, but aggregates 

facilities to create model plants. Kansas Corp. Comm'n Comments 19-21, EPA-HQ

OAR-2013-0602,JA479-81; EPA Documentation for EPA Base Case v.5.13, Using 

the Integrated Planning Model at 2-5-2-6, EPA-HQ-OAR-2013-0602-0212,JA2355-

56 (model aggregates 16,330 existing plants into 4,971 model plants). A more 
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complex dispatch model is needed to assess whether changes to the electric grid can 

be undertaken while maintaining reliable power for all customers at all times. Kansas 

Corp. Comm'n Comments 19-21,JA479-81. EPA chose not to use those more 

accepted modeling tools and, therefore, failed to assess a critical element of its 

generation-shifting scheme. 

Indeed, EPA concedes it addressed reliability only "at a general level," 

suggesting local reliability concerns could be assessed at the planning and 

implementation stage when more information is available. EPA Br. 153. But if EPA 

intends to undertake an ambitious program of nationwide generation-shifting, it 

should at the very least be required to show the resulting mix of generating resources 

will provide reliable power nationwide. 

III. EPA Failed To Consider Important Aspects of Its Rulemaking. 

A. EPA Penalizes Many Low-Emission Generation Resources. 

EPA's supposed distinction between pre- and post-2013 renewable generating 

facilities is arbitrary and capricious, and its treatment of States with significant pre-

2013 renewable development showcases its failure to demonstrate achievability across 

a wide range of circumstances. 

EPA's stated rationale for this distinction-that it has already been accounted 

for in the Rule's emissions baseline, EPA Br. 165-is incorrect. Nothing in the Rule 

indicates that any early-adopting States' 2012 emission baseline was adjusted to 

account for low- or zero-emission generation. 
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EPA claims Petitioners failed to demonstrate that pre-2013 renewable energy 

will cease operating as a result of the Rule's prohibition on providing credits to these 

units. Id. at 167. But it is EPAJs burden to show a rational distinction between 

identical sets of resources, and to demonstrate that the numerous States and sources 

already heavily invested in renewable energy technology can implement the significant 

additional generation-shifting required by its BSER. 12 Because EPA has failed to do 

so, its actions are arbitrary and capricious. 

Without explanation, EPA also arbitrarily discounted the value of waste-to-

energy electricity to account for anthropogenic carbon emissions. Record Br. 60-62. 

EPA's claim that its rationale should have been "self-evident," EPA Br. 168, is belied 

by juxtaposing: the Rule's call for a broad, flexible approach to reduce greenhouse gas 

emissions, 80 Fed. Reg. at 64,665,JA146; EPA's recognition that one of the best ways 

to achieve that objective is to reduce methane emissions, 80 Fed. Reg. 52,100, 52,1 OS 

(Aug. 27, 2015); and waste-to-energy's undisputed role as a major net reducer of 

greenhouse gases from landflll methane, the nation Js largest source if methane. 13 EPA's 

disregard of those substantial benefits is fatal. 

12 EPA asserts the development of pre-2013 renewable energy will ease States' 
compliance burdens, EPA Br. 165, but can offer no record support for this 
conclusion because EPA never analyzed the ability of individual States and sources to 
implement its BSER. 

13 EPA, Draft Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-
2014, at 7-1 (Feb. 22, 2016), https:/ /www3.epa.gov/climatechange/Downloads/ 
(Continued ... ) 
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B. The Rule Unlawfully Prohibits the Use Of Affected Units' Carbon 
Dioxide in Enhanced Oil Recovery. 

The Rule imposes unworkable obstacles to enhanced oil recovery by limiting 

the injection of captured C02 to Subpart-RR compliant facilities. EPA sidesteps these 

issues, EPA Br. 163, and its failure to address them was arbitrary and capricious. EPA 

concedes it never proposed subjecting existing sources to Subpart RR. Because of 

this, no commenter addressed the adverse impact of Subpart RR on the $6-billion 

Kemper facility, built with the Department of Energy's active support, and on its 

associated C02 offtake contracts. 

C. EPA Failed to Establish Necessary Subcategories. 

EPA failed to establish subcategories for different types of coal units, in 

violation of 40 C.F.R. § 60.22(b)(5) (EPA "will specify different emission guidelines or 

compliance times or both for different sizes, types, and classes of designated facilities 

when ... appropriate"). Here, establishing subcategories was not only appropriate, but 

necessary, as Petitioners demonstrated that coal units have varying characteristics 

warranting subcategori7,ation . . _)ee; e.g.> North American Coal Corp. ("NACoal") 

Comments 20-22, EPA-HQ-OAR-2013-0602-22519,JA550-52; Luminant Generation 

Company ("Luminant") Comments 83-84, EPA-HQ-OAR-2013-0602-33559, 

JA2348-49. 

ghgemissions/US-GHG-Inventory-2016-Main-Text.pdf, JA6228-29; see also EPA, 
Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2013 at ES-14, 2-21, 
EPA-HQ-OAR-2013-0602-36479,JA2922-24 (third largest in 2013). 
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EPA argues subcategorization is entirely discretionary, EPA Br. 159, 

notwithstanding the regulation's use of the mandatory "will." But the case EPA cites 

addresses a differently-worded statute and is inapposite. I d. at 159-60 (citing Consumer 

FedJn if Am. v. HHS, 83 F.3d 1497, 1504 (D.C. Cir. 1996)). Under EPA's section 111 

regulations, it is arbitrary and capricious for EPA not to subcategorize where 

circumstances demonstrate subcategorization is appropriate. EPA's reliance on White 

Stallion Enet;gy Ctr.J ILC v. EPA, 748 F.3d 1222, 1249 (D.C. Cir. 2014), is unavailing 

because the statutory provision at issue there stated that EPA mqy establish 

subcategories, while the regulation here states that EPA will establish such 

subcategories where appropriate. Compare 42 U.S.C. § 7412(d)(1), with 40 C.F.R. 

§ 60.22(b)(S). 

EPA wrongly asserts the record does not allow EPA to "discern" a basis for 

subcategorization. 80 Fed. Reg. at 64,760,JA241. Unrefuted record evidence 

demonstrates that various classes of coal units differ in significant ways that will 

impair compliance with the Rule. See EPA Response to Comments Ch. 2 § 2.6 at 66-

76, EPA-HQ-OAR-2013-0602-36876,JA3368-78. For example, commenters 

identified affected units that could not reasonably achieve the Rule's proposed 

performance rate by implementing the BSER. S eeJ e.g., NACoal Comments 20-22, 

JASS0-52; Luminant Comments 83-84,JA2348-49. Moreover, EPA relied on these 

very same factors in establishing electric generating unit subcategories under another 
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rule. Record Br. 67. EPA's failure to at least explain these different outcomes is 

arbitrary and capricious. 

D. EPA's Cost Consideration Is Fundamentally Flawed. 

EPA concedes section 111 (a) requires consideration of costs but fails to 

respond to Petitioners' argument that the Rule's domestic costs dwarf its domestic 

benefits. EPA contends it need not weigh costs against benefits. EPA Br. 156-57. But 

the Supreme Court made clear in Michigan v. EPA that "[i] t is not ... rational ... to 

impose billions of dollars in economic costs in return for a few dollars in ... benefits." 

135 S. Ct. 2699, 2707 (2015). 

EPA again relies on inapposite precedent. EPA Br. 156 (citing Portland Cement 

AssJn v. Train, 513 F.2d 506, 508 (D.C. Cir. 1975)). In Portland Cement, the Court 

instructed EPA to account for cost-benefit analyses "adduced in comments," and 

EPA conceded it could not adopt rules with a "gross disproportion" between costs 

and benefits. 513 F.2d at 508. In any event, Michigan's prohibition on rules with "costs 

far in excess of benefits" resolves any doubt. 135 S. Ct. at 2711. EPA's ipse dixit 

reliance on benchmarks like the costs of regulating other pollutants or the costs of other 

carbon-reduction strategies is unlawful, as well as unreasonable. 

EPA unlawfully compared "apples to oranges," NatJlAssJn ifHome Builders v. 

EPA, 682 F.3d 1032, 1040 (D.C. Cir. 2012), assessing domestic costs against global 

benefits measured by the global "social cost of carbon." But EPA never disputes the 

CAA's purpose-to "protect and enhance the quality of the NationJs air resources [for] 
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... its population," CAA § 101(b) (emphases added)-which prohibits reliance on 

global benefits. EPA also failed to respond to record documents demonstrating the 

fatal flaws with the global Social Cost of Carbon, which the National Academy of 

Sciences recently also identified. Record Br. 70. 

EPA measured only compliance costs, 80 Fed. Reg. at 64,750,JA231, but costs 

must include "more than the expense of complying with regulations," Michigan, 135 

S. Ct. at 2707. EPA points to no consideration of costs associated with energy prices, 

energy reliability, and employment, or the corresponding effects on human health and 

mortality-all discussed in comments. Record Br. 71. 

EPA fails to respond to arguments presented on pages 70 and 71 of the Record 

Brief. EPA effectively admits it did not account for the Clean Energy Incentive 

Program and carbon leakage. EPA argues the program merely "compensat[es]" for 

carbon "reductions prior to the start of the Rule's performance period," EPA Br. 158, 

but it actually generates credits for up to 300,000,000 tons of emissions the Rule would 

otherwise prevent. This benefit reduction is admittedly "not reflected" in the RIA. RIA at 

3-45, JA2497. Finally, EPA did not account for industry relocating to less-regulated 

countries in response to energy price increases, EPA Br. 159 (citing RIA at 4-5, 5-4 

(Table 5-1),JA2541,JA2636), but merely called it "noteworthy," RIA at 5-S,JA2637. 

EPA is prohibited from refusing to consider such "disadvantages." Michigan, 135 S. 

Ct. at 2707. 
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IV. EPA Cannot Explain Its Failure To Address Individual State 
Circumstances. 

The arbitrariness of EPA's action is further demonstrated by the harm that will 

befall many States due to EPA's failure to address specific State circumstances. EPA 

has no adequate answer for that failure. 

Wisconsin. Wisconsin's 2012 baseline included generation from a zero-carbon 

emitting nuclear facility (the Kewaunee plant) that retired in 2013. EPA knew of the 

retirement and that the plant represented approximately 7.3% of Wisconsin's total 

generation in 2012. See Wisconsin Dep't of Natural Resources Comments, EPA-HQ-

OAR-2013-0602-23541 at 1, 4,JA1918,JA1921. EPA nonetheless disregarded 

Kewaunee's retirement in setting Wisconsin's baseline, arguing it acted consistently 

when it declined to make adjustments for all retirements after the baseline year. EPA 

Br. 168. But retirements of fossil units presumably aid compliance in a State because 

such units are generally the older, higher-emitting ones. On the other hand, when a 

zero-emission unit is retired, the State's compliance task becomes much harder. EPA 

allo\\rcd adjustments and allocations of credits for retirements of zero-emitting 

hydroelectric sources for precisely this reason. 80 Fed. Reg. at 64,815,JA296. There is 

no rational basis for treating the retirement of non-emitting nuclear units differently. 

Utah. EPA improperly set Utah's 2030 mass-based emissions target 

approximately 2,500,000 tons below what it should have been based on Utah's historic 
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emissions. The 2012 emissions data do not account for a five-month outage of the 

Intermountain Power Plant. Record Br. 77-79. 

EPA contends Utah was not entitled to an adjustment because the failure did 

not meet EPA's two-part test "for outlier events causing exceptional distortions in the 

baseline year" and that Utah did "not challenge the reasonableness of EPA's 

adjustment criteria for unit outages, or the factual basis for EPA's determination that 

the criteria were not met." EPA Br. 170. 

Utah could not challenge EPA's methodology because EPA only disclosed it in 

the final Rule. Moreover, Utah's arguments cannot fairly be read as anything other than 

a challenge to the reasonableness of EPA's adjustment methodology. Record Br. 77-

78. An adjustment formula that does not account for a five-month mechanical failure 

at a State's largest power plant-which produces almost one-third of the electricity 

generated there-is arbitrary and capricious. 

EPA also assumed Utah could reduce its coal-fired emissions by increasing 

electrical generation at its four gas-fired plants. This directly conflicts with Utah's 

commitment in its existing state implementation plan to reduce production at these gas

fired plants. EPA is requiring Utah to meet conflicting regulatory goals and 

obligations, see Utah Comments 15,JA1318, where one regulatory objective can be 

advanced only to the detriment of the other. 

Arizona/Utah Tribes. EPA failed to account for the unique challenges facing 

Utah and Arizona, given their heavy reliance on power generated on tribal lands 
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subject to federal jurisdiction. Contrary to EPA's assertions, EPA Br. 173, the Rule's 

failure to allow trading of emission credits and allowances between rate- and mass-

based States and sovereigns is ripe for review because it presents a purely legal 

question-whether EPA's final action is arbitrary, capricious, and imposes unlawful 

hardship on States that have substantial amounts of their energy produced on tribal 

lands. Enew Future CoaL v. EPA, 793 F.3d 141, 146 (D.C. Cir. 2015).14 

Wyoming. EPA failed to account for unique species concerns in Wyoming, 

such as the sage grouse corridor, which makes the development of new renewable 

resources extremely challenging. Record Br. 75-76. EPA has not responded in any 

way to this argument. 

EPA also improperly conflated this argument with the concern of Wyoming 

and North Dakota that EPA failed to consult national!J under the Endangered Species 

Act ("ESA"). 15 Id. at 76-77. EPA's response relies entirely on an inapposite decision. 

EPA Br. 171-73 (citing Ctr. For Biological Diversity v. Dep Jt if the Interior, 563 F.3d 466 

(D.C. Cir. 2009) ("CBD")). In CBD, this Court found a delay in consultation 

appropriate because the Interior Department had committed to ESA consultation at a 

14 Petitioners are not challenging the proposed federal plan. They challenge the 
arbitrary hardship created by this Rule, which exists regardless of how EPA finalizes its 
proposed federal plan. It is "unnecessary to wait for EPA's legal conclusion to be 
applied in order to determine its legality." Energy Future CoaL, 793 F.3d at 146 (internal 
quotations omitted). 

15 This argument is advanced solely by Wyoming and North Dakota. 
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later stage in the leasing process and because it was uncertain whether that leasing 

program would affect any listed species. 563 F.3d at 482. Here, EPA made no such 

commitment to consult at some later time, 80 Fed. Reg. at 64,925-27,JA406-08, 

although it expressly acknowledged the Rule (which will force the development of 

new wind and solar generation) is likely to affect listed species, id. at 64,926,JA407. 

EPA was required to consult under the ESA but failed to do so. 

New Jersey. EPA failed to consider States like New Jersey that have 

deregulated energy services and do not regulate electricity generation. Record Br. 80-

82. To comply with the Rule, the New Jersey Board of Public Utilities would need 

new statutory authority to direct existing units' actions, integrate the responsibilities of 

environmental and public utility regulators, or develop a trading program. Id. at 81. 

CONCLUSION 

The petitions should be granted and the Rule vacated. 

Dated: April 22, 2016 Respectfully submitted, 
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Assistant Attorney General 

323 Center Street, Suite 400 
Little Rock, AR 72201 
Tel: (501) 682-5310 
lee.rudofsky@arkansasag.gov 

Counsel for Petitioner State if Arkansas 
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Is! Frederick Yarger 
Cynthia H. Coffman 

ATTORNEY GENERAL OF COLORADO 

Frederick Yarger 
Solicitor General 
Counsel if Record 

1300 Broadway, 1Oth Floor 
Denver, CO 80203 
Tel: (720) 508-6168 
fred. yarger@state.co. us 

Counsel for PetitionerS tate if Colorado 

Is! Britt C. Grant 
SamuelS. Olens 

ATTORNEY GENERAL OF GEORGIA 

Britt C. Grant 
Solicitor General 
Counsel if Record 

40 Capitol Square S.W. 
Atlanta, GA 30334 
Tel: ( 404) 656-3300 
Fax: ( 404) 463-9453 
bgrant@law.ga.gov 

Counsel for PetitionerS tate if Georgia 

Is! Tonathan L. Williams -
Pamela J o Bondi 

ATTORNEY GENERAL OF FLORIDA 

Jonathan L. Williams 
Deputy Solicitor General 
Counsel if Record 

Jonathan A. Glogau 
Special Counsel 

Office of the Attorney General 
PL-01, The Capitol 
Tallahassee, FL 32399-1050 
Tel: (850) 414-3818 
Fax: (850) 410-2672 
jonathan.williams@myfloridalegal.com 
jonathan.glogau@myfloridalegal.com 

Counsel for Petitioner State if Florida 

Is! TimothyJunk 
Gregory F. Zoeller 

ATTORNEY GENERAL OF INDIANA 

Timothy Junk 
Deputy Attorney General 
Counsel if Record 

Indiana Government Ctr. South 
Fifth Floor 
302 West Washington Street 
Indianapolis, IN 46205Tel: (317) 232-
6247 
tim. junk@atg.in.gov 

Counsel for Petitioner State if Indiana 
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Is I Jeffrey A. Chanay 
Derek Schmidt 

ATTORNEY GENERAL OF KANSAS 

Jeffrey A. Chanay 
Chief Deputy Attorney General 
Counsel if Record 

Bryan C. Clark 
Assistant Solicitor General 

120 S.W. 10th Avenue, 3rd Floor 
Topeka, KS 66612 
Tel: (785) 368-8435 
Fax: (785) 291-3767 
jeff.chanay@ag.ks.gov 

Counsel for Petitioner State if Kansas 

Is I Steven B. "Beaux" Tones 
Jeff Landry 

ATTORNEY GENERAL OF LOUISIANA 

Steven B. "Beaux" Jones 
Counsel if Record 

Duncan S. Kemp, IV 
Assistant Attorneys General 

Environmental Section - Civil Division 
1885 N. Third Street 
Baton Rouge, LA 70804 
Tel: (225) 326-6085 
Fax: (225) 326-
6099jonesst@ag.state.la.us 

Counsel for Petitioner State if Louisiana 

Is! Joe Newberg 
Andy Beshear 

ATTORNEY GENERAL OF KENTUCKY 

Mitchel T. Denham 
Assistant Deputy Attorney General 

Joseph A. Newberg, II 
Assistant Attorney General 
Counsel if Record 

700 Capitol Avenue 
Suite 118 
Frankfort, KY 40601 
Tel: (502) 696-5611 
joe.newberg@ky.gov 

Counsel for Petitioner Commonwealth if 
Kentucley 

Is I Donalcl Trahan 
Herman Robinson 

Executive Counsel 
Donald Trahan 

Counsel if Record 
Elliott Vega 
LOUISIANA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

Legal Division 
P.O. Box 4302 
Baton Rouge, LA 70821-4302 
Tel: (225) 219-3985 
Fax: (225) 219-4068 
donald. trahan@la.gov 

Counsel for Petitioner State if Louisiana 
Department if Environmental Quality 
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Is! Monica Derbes Gibson 
Monica Derbes Gibson 
Lesley Foxhall Pietras 
LISKOW & LEWIS, P.L.C. 

701 Poydras Street, Suite 5000 
New Orleans, LA 70139 
Tel: (504) 556-4010 
Fax: (504) 556-4108 
mdgibson@liskow.com 
lfpietras@liskow.com 

Counsel for Petitioner Louisiana PublicS ervice 
Commission 

Is I Harold E. Pizzetta. III 
Jim Hood 

ATTORNEY GENERAL OF THE STATE OF 

MISSISSIPPI 

Harold E. Pizzetta 
Assistant Attorney General 

Civil Litigation Division 
Office of the Attorney General 
Post Office Box 220 
Jackson,MS 39205 
Tel: (601) 359-3816 
Fax: (601) 359-2003 
hpizz@ago.state.ms.us 

Counsel for PetitionerS tate if Mississippi 

Is! Aaron D. Lindstrom 
Bill Schuette 

ATTORNEY GENERAL FOR THE PEOPLE 

OF MICHIGAN 

Aaron D. Lindstrom 
Michigan Solicitor General 
Counsel if Record 

P.O. Box 30212 
Lansing, MI 48909 
Tel: (515) 373-1124 
Fax: (517) 373-3042 
lindstroma@michigan.gov 

Counsel for Petitioner People if the State if 
Michigan 

Is I Donna]. Hodges 
Donna J. Hodges 

Senior Counsel 
MISSISSIPPI DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

P.O. Box 2261 
Jackson,MS 39225-2261 
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Tel: (601) 961-5369 
Fax: (601) 961-5349 
donna_hodges@deq. state.ms. us 

Counsel for Petitioner Mississippi Department if 
Environmental Quality 
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Is! Todd E. Palmer 
Todd E. Palmer 
Valerie L. Green 
MICHAEL, BEST & FRIEDRICH LLP 
601 Pennsylvania Ave., N.W., Suite 700 
Washington, D.C. 20004-2601 
Tel: (202) 747-9560 
Fax: (202) 347-1819 
tepalmer@michaelbest.com 
vlgreen@michaelbest.com 

Counsel for Petitioner Mississippi PublicS ervice 
Commission 

Is! Dale Schowengerdt 
Timothy C. Fox 

ATTORNEY GENER_AL OF MONTANA 

Alan Joscelyn 
Chief Deputy Attorney General 

Dale Schowengerdt 
Solicitor General 
Counsel if Record 

215 North Sanders 
Helena, MT 59620-1401 
Tel: ( 406) 444-7008 
dales@mt.gov 

Counsel for PetitionerS tate if Montana 

Is! James R. Layton 
Chris Koster 

ATTORNEY GENERAL OF MISSOURI 

James R. Layton 
Solicitor General 
Counsel if Record 

P.O. Box 899 
207 W. High Street 
Jefferson City, MO 65102 
Tel: (573) 751-1800 
Fax: (573) 751-0774 
james.layton@ago.mo.gov 

Counsel for PetitionerS tate if Missouri 

Is! Tustin D. Lavene -
Douglas J. Peterson 

ATTORNEY GENER_AL OF NEBR_ASKA 

Dave Bydlaek 
Chief Deputy Attorney General 

Justin D. Lavene 
Assistant Attorney General 
Counsel if Record 

2115 State Capitol 
Lincoln, NE 68509 
Tel: (402) 471-2834 
justin.lavene@nebraska.gov 

Counsel for Petitioner State if Nebraska 
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Is! Tohn R. Renella -
Robert Lougy 

ACTING ATTORNEY GENERAL OF NEW 
JERSEY 

David C. Apy 
Assistant Attorney General 

John R. Renella 
Deputy Attorney General 
Counsel if Record 

Division of Law 
R.J. Hughes Justice Complex 
P.O. Box 093 
25 Market Street 
Trenton, NJ 08625-0093 
Tel: (609) 292-6945 
Fax: (609) 341-5030 
john.renella@dol.lps.s tate.nj. us 

Counsel for Petitioner State if New Jersry 

Is I Paul M. Seby 
Wayne Stenehjem 

ATTORNEY GENERAL OF NORTH 
DAKOTA 

Margaret Olson 
Assistant Attorney General 

North Dakota Attorney General's Office 
600 E. Boulevard Avenue #125 
Bismarck, ND 58505 
Tel: (701) 328-3640 
maiolson@nd.gov 

PaulM. Seby 
Special Assistant Attorney General 
State of North Dakota 

GREENBERG TRAURIG, LLP 
1200 17th Street, Suite 2400 
Denver, CO 80202 
Tel: (303) 572-6500 
Fax: (303) 572-6540 
sebyp@gtlaw.com 

Counsel for Petitioner State if North Dakota 
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Is! Eric E. Murphy 
Michael De Wine 

ATTORNEY GENERAL OF OHIO 
Eric E. Murphy 

State Solicitor 
Counsel if Record 

30 E. Broad Street, 17th Floor 
Columbus, OH 43215 
Tel: (614) 466-8980 
eric.murphy@ohioattorneygeneral.gov 

Counsel for Petitioner State if Ohio 

Is! David B. Rivkin. Tr. -
E. Scott Pruitt 

ATTORNEY GENERAL OF OKLAHOMA 
Patrick R. Wyrick 

Solicitor General of Oklahoma 
313 N.E. 21st Street 
Oklahoma City, OK 73105 
Tel: ( 405) 521-4396 
Fax: ( 405) 522-0669 
fc.docket@oag.state.ok.us 
scott. pruitt@oag.ok.gov 

David B. Rivkin, Jr. 
Counsel if Record 

Mark W. DeLaquil 
Andrew M. Grossman 
BAKER & HosTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Ave., N.W. 
Washington, D.C. 20036 
Tel: (202) 861-1731 
Fax: (202) 861-1783 
drivkin@bakerlaw.com 

Counsel for Petitioners State if Oklahoma and 
Oklahoma Department if Environmental 
Quality 
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Is! James Emory Smith. Jr. 
Alan Wilson 

ATTORNEY GENERAL OF SOUTH 

CAROLINA 

Robert D. Cook 
Solicitor General 

James Emory Smith, Jr. 
Deputy Solicitor General 
Counsel if Record 

P.O. Box 11549 
Columbia, SC 29211 
Tel: (803) 734-3680 
Fax: (803) 734-3677 
esmith@scag.gov 

Counsel for PetitionerS tate if South Carolina 

Is I Tvler R. Green 
Sean Reyes 

ATTORNEY GENERAL OF UTAH 

Tyler R. Green 
Solicitor General 
Counsel if Record 

Parker Douglas 
Federal Solicitor 

Utah State Capitol Complex 
350 North State Street, Suite 230 
Salt Lake City, UT 84114-2320 
pdouglas@utah.gov 

Counsel for Petitioner State if Utah 

Is! Steven R. Blair 
Marty J. Jackley 

ATTORNEY GENERAL OF SOUTH 

DAKOTA 

Steven R. Blair 
Assistant Attorney General 
Counsel if Record 

1302 E. Highway 14, Suite 1 
Pierre, SD 57501 
Tel: (605) 773-3215 
steven. blair@s tate. sd. us 

Counsel for Petitioner State if South Dakota 

lsi Misha Tsevtlin 
Brad D. Schimel 

ATTORNEY GENERAL OF WISCONSIN 

Misha Tseytlin 
Solicitor General 
Counsel if Record 

Andrew Cook 
Deputy Attorney General 

Delanie M. Breuer 
Assistant Deputy Attorney General 

Wisconsin Department of Justice 
17 West Main Street 
Madison, WI 53 707 
Tel: (608) 267-9323 
tseytlinm@doj.state.wi.us 

Counsel for Petitioner State if Wisconsin 
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Is! Tames Kaste 
0 

Peter K. Michael 
ATTORNEY GENERAL OF WYOMING 

James Kaste 
Deputy Attorney General 
Counsel if Record 

Michael J. McGrady 
Erik Petersen 

Senior Assistant Attorneys General 
Elizabeth Morrisseau 

Assistant Attorney General 
2320 Capitol Avenue 
Cheyenne, WY 82002 
Tel: (307) 777-6946 
Fax: (307) 777-3542 
james.kaste@wyo.gov 

Counsel for Petitioner State ifW)oming 

Is I Dennis Lane 
Dennis Lane 
STINSON LEONARD STREET LLP 

1775 Pennsylvania Ave., N.W., Suite 800 
Washington, D. C. 20006 
Tel: (202) 785-9100 
Fax: (202) 785-9163 
dennis.lane@s tinson.com 

Parthenia B. Evans 
STINSON LEONARD STREET LLP 

1201 Walnut Street, Suite 2900 
Kansas City, MO 64106 
Tel: (816) 842-8600 
Fax: (816) 691-3495 
parthy.evans@s tinson.com 

Counsel for Petitioner Kansas City Board if 
Public Utilities- U nijied Government if 
W)andotte County/ Kansas City) Kansas 

Is! Sam M. Hayes 
SamM. Hayes 

General Counsel 
Counsel if Record 

Craig Bromby 
Deputy General Counsel 

Andrew Norton 
Deputy General Counsel 

NORTH CAROLINA DEPARTMENT OF 

ENVIRONMENTAL QUALITY 

1601 Mail Service Center 
Raleigh, NC 27699-1601 
Tel: (919) 707-8616 
sam.hayes@ncdenr.gov 

Counsel for Petitioner North Carolina 
Department if Environmental Quality 

Is! Allison D. Wood 
F. William Brownell 
Allison D. Wood 
Henry V. Nickel 
Tauna M. Szymanski 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N .W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
awood@hunton.com 
hnickel@hunton.com 
tszymanski@hunton.com 

Counsel for Petitioners Utility Air Regulatory 
Group and American Public Power Association 
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Is! Stacey Turner 
Stacey Turner 
SOUTHERN COMPANY SERVICES, INC. 
600 18th Street North 
BIN 14N-8195 
Birmingham, AL 35203 
Tel: (205) 257-2823 
staturne@southernco.com 

Counsel for Petitioners Alabama Power 
Compatry) Georgia Power Compatry) Gu!f Power 
Compatry) and Mississippi Power Compatry 

Is! Margaret Claiborne Campbell 
Margaret Claiborne Campbell 
Angela J. Levin 
TROUTMAN SANDERS LLP 
600 Peachtree Street, NE, Suite 5200 
Atlanta, GA 30308-2216 
Tel: ( 404) 885-3000 
margaret.campbell@troutmansanders.com 
angela.levin@troutmansanders.com 

Counsel for Petitioner Georgia Power Compatry 
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Is I C. Grady Moore. III 
C. Grady Moore, III 
Steven G. McKinney 
BALCH & BINGHAM LLP 
1901 Sixth Avenue North, Suite 1500 
Birmingham, AL 35303-4642 
Tel: (205) 251-8100 
Fax: (205) 488-5704 
gmoore@balch.com 
smckinney@balch.com 

Counsel for Petitioner Alabama Power 
Compatry 

Is! Terese T. Wyly 
Terese T. Wyly 
Ben H. Stone 
BALCH & BINGHAM LLP 
1310 Twenty Fifth Avenue 
Gulfport, MS 39501-1931 
Tel: (228) 214-0413 
twyly@balch.com 
bstone@balch.com 

Counsel for Petitioner Mississippi Power 
Compatry 
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Is I Jeffrey A. Stone 
Jeffrey A. Stone 
BEGGS & LANE, RLLP 

501 Commendencia Street 
Pensacola, FL 32502 
Tel: (850) 432-2451 
J AS@beggslane.com 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim.s.alves@outlook.com 

Counsel for Petitioner Gu!f Power Compatry 

Is! Christina F. Gomez 
Christina F. Gomez 
Lawrence E. V olmert 
Garrison W. Kaufman 
Jill H. Van Noord 
HOLLAND & HART LLP 
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555 Seventeenth Street, Suite 3200 
Denver, CO 80202 
Tel: (303) 295-8000 
Fax: (303) 295-8261 
cgomez@hollandhart.com 
lvolmert@hollandhart.com 
gwkaufman@hollandhart.com 
jhvannoord@hollandhart.com 

Patrick R. Day 
HOLLAND & HART LLP 
2515 Warren Avenue, Suite 450 
Cheyenne, WY 82001 
Tel: (307) 778-4200 
Fax: (307) 778-8175 
pday@hollandhart.com 

Emily C. Schilling 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
Tel: (801) 799-5800 
Fax: (801) 799-5700 
ecschilling<g;hollandhart.com 

Counsel for Petitioner Basin Electric Power 
Cooperative 
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Is! Tames S. Alves 
= 

James S. Alves 
2110 Trescott Drive 
Tallahassee, FL 32308 
Tel: (850) 566-7607 
jim. s.alves@outlook.com 

Counsel for Petitioner C02 Task Force if the 
Florida Electric Power Coordinating Group) Inc. 

Is! William M. Bumpers 
William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Kelly McQueen 
ENTERGY SERVICES, INC. 

425 W. Capitol Avenue, 27th Floor 
Little Rock, AR 72201 
Tel: (501) 377-5760 
kmcque1 @entergy.com 

Counsel for Petitioner Enter;gy Corporation 

Is! Tohn T. McMackin 
..> .... 

John J. McMackin 
WILLIAMS & JENSEN 
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701 8th Street, N.W., Suite 500 
Washington, D.C. 20001 
Tel: (202) 659-8201 
jjmcmackin@wms-jen.com 

Counsel for Petitioner Energy-Intensive 
Manufacturers Working Group on Greenhouse 
Gas Regulation 

Is I Paul]. Zidlicky 
Paul J. Zidlicky 
SIDLEY AUSTIN, LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
pzidlicky@sidley.com 

Counsel for Petitioners GenOn Mid-Atlantic) 
ILC; Indian River Power ILC; Louisiana 
Generating ILC; Midwest Generation) ILC; 
NRG Chalk Point LLC; NRG Power 
Midwest LP; NRG Rema ILC; NRG Texas 
Power ILC; NRG Wholesale Generation LP; 
and Vienna Power ILC 
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Is! David M. Flannery 
David M. Flannery 
Kathy G. Beckett 
Edward L. Kropp 
STEPTOE &JOHNSON, PLLC 
707 Virginia Street East 
Charleston, WV 25326 
Tel: (304) 353-8000 
dave. flannery@s teptoe-johnson. com 
kathy.beckett@steptoe-johnson.com 
skipp.kropp@steptoe-johnson.com 

Stephen L. Miller 
STEPTOE &JOHNSON, PLLC 
700 N. Hurstbourne Parkway, Suite 115 
Louisville, KY 40222 
Tel: (502) 423-2000 
steve.miller@steptoe-johnson.com 

Counsel for Petitioner Indiana Utility Group 
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Is! F. William Brownell 
F. William Brownell 
Eric J. Murdock 
HUNTON & WILLIAMS LLP 
2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
bbrownell@hunton.com 
emurdock@hunton.com 

Nash E. Long III 
HUNTON & WILLIAMS LLP 
Bank of America Plaza, Suite 3500 
101 South Tryon Street 
Charlotte, NC 28280 
Tel: (704) 378-4700 
nlong@hunton.com 

Counsel for Petitioner LG&E and KU Energy 
ILC 

ED_0011318_00011169-00081 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Is! P. Stephen Gidiere III 
P. Stephen Gidiere III 
Thomas L. Casey III 
Julia B. Barber 
BALCH & BINGH&\1 LLP 
1901 6th Ave. N., Suite 1500 
Birmingham, AL 35203 
Tel: (205) 251-8100 
sgidiere@balch.com 

Stephanie Z. Moore 
Vice President and General Counsel 
Luminant Generation Company LLC 
1601 Bryan Street, 22nd Floor 
Dallas, TX 75201 

Daniel J. Kelly 
Vice President and Associate General 

Counsel 
Energy Future Holdings Corp. 
1601 Bryan Street, 43rd Floor 
Dallas, TX 75201 

Counsel for Petitioners Luminant Generation 
Compatry ILC; Oak Grove Management 
Compatry ILC; Big Brown Power Compatry 
ILC; San dow Power Compatry ILC; Big 
Brown Lignite Compatry ILC; Luminant 
Mining Compatry ILC; and Luminant Big 
Brown Niining Compatry LLC 
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Is I Ronald J. Tenpas 
Ronald J. Tenpas 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 739-3000 
rtenpas@morganlewis.com 

Counsel for Petitioner Minnesota Power (an 
operating division if ALLE1E) Inc.) 
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Is! Allison D. Wood 
Allison D. Wood 
Tauna M. Szymanski 
Andrew D. Knudsen 
HUNTON & WILLIAMS LLP 

2200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20037 
Tel: (202) 955-1500 
awood@hunton.com 
tszymanski@hunton.com 
aknudsen@hunton.com 

Counsel for Petitioner Montana-Dakota Utilities 
Co.) a Division if MDU Resources Group) Inc. 

Is I Eric L. Hiser 
Eric L. Hiser 
JORDEN BISCHOFF & HISER, PLC 

7272 E. Indian School Road, Suite 360 
Scottsdale, AZ 85251 
Tel: ( 480) 505-3927 
ehiser@jordenbischoff.com 

Counsel for Petitioner Arizona Electric Power 
Cooperative) Inc. 

Is! Toshua R. More -
Joshua R. More 
Jane E. Montgomery 
Amy Antoniolli 
SCHIFF HARDIN LLP 

233 South Wacker Drive 
Suite 6600 
Chicago, IL 60606 
Tel: (312) 258-5500 
jmore@schiffuardin.com 
jmontgomery@schiffuardin.com 
aantoniolli@schiffuardin.com 

Counsel for Petitioner Prairie State Generating 
Compatry) ILC 

Is! Brian A. Prestwood 
Brian A. Prestwood 
Senior Corporate and Compliance 
Counsel 
ASSOCIATED ELECTRIC COOPERATIVE, 

INC. 

2814 S. Golden, P.O. Box 754 
Springfield, MO 65801 
Tel: (417) 885-9273 
bprestwood@aeci.org 

Counsel for Petitioner Associated Electric 
Cooperative) Inc. 
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Is! Christopher L. Bell 
Christopher L. Bell 
GREENBERG TRAURIG LLP 
1000 Louisiana Street, Suite 1700 
Houston, TX 77002 
Tel: (713) 374-3556 
bellc@gtlaw.com 

Counsel for Petitioner Golden Spread Electrical 
Cooperative) Inc. 

Is! John M. Holloway III 
John M. Holloway III 
SUTHERLAND ASBILL & BRENNAN LLP 
700 Sixth Street, N.W., Suite 700 
Washington, D.C. 20001 
Tel: (202) 383-0100 
Fax: (202) 383-3593 
jay.holloway@sutherland.com 

Counsel for Petitioners East Kentuclg Power 
Cooperative) Inc.; Hoosier Energy Rural Electric 
Cooperative) Inc.; Minnkota Power Cooperative) 
Inc.; and South Mississippi Electric Power 
Association 
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Is! David Crabtree 
David Crabtree 
Vice President, General Counsel 
DESERET GENERATION & TRANSMISSION 
Co-oPERATIVE 
10714 South Jordan Gateway 
South Jordan, UT 84095 
Tel: (801) 619-9500 
Crabtree@deseretpower.com 

Counsel for Petitioner Deseret Generation & 
Transmission Co-operative 

Is! Patrick Burchette 
Patrick Burchette 
HOLLAND & KNIGHT LLP 
800 17th Street, N.W., Suite 1100 
Washington, D. C. 20006 
Tel: (202) 469-5102 
Patrick.Burchette@hklaw.com 

Counsel for Petitioners East Texas Electric 
Cooperative) Inc.; Northeast Texas Electric 
Cooperative) Inc.; Sam Rayburn G&T Electric 
Cooperative) Inc.; and Tex-La Electric 
Cooperative ifTexas) Inc. 
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Is I Mark Walters 
Mark Walters 
Michael J. Nasi 
JACKSON WALKERL.L.P. 

100 Congress Avenue, Suite 1100 
Austin, TX 78701 
Tel: (512) 236-2000 
Fax: (512) 236-2002 
mwalters@jw.com 
mnasi@jw.com 

Counsel for Petitioners San Miguel Electric 
Cooperative) Inc. and South Texas Electric 
Cooperative) Inc. 

Is I Megan H. Berge 
Megan H. Berge 
BAKER BOTTS L.L.P. 

1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
megan. berge@bakerbotts.com 

Counsel for Petitioner Western Farmers Electric 
Cooperative 

Is! Randolph G. Holt 
Randolph G. Holt 
Jeremy L. Fetty 
PARR RICHEY 0BREMSKEY FRANDSEN & 
PATTERSON LLP 

Wabash Valley Power Association, Inc. 
722 N. High School Road 
P.O. Box 24700 
Indianapolis, IN 46224 
Tel: (317) 481-2815 
R_holt@wvpa.com 
jfetty@parrlaw.com 

Counsel for Petitioner Wabash Vallry Power 
Association) Inc. 
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Is! Steven C. Kohl 
Steven C. KohJ 
Gaetan Gerville-Reache 
WARNER NORCROSS & JUDD LLP 

2000 Town Center, Suite 2700 
Southfield, MI 4807 5-1318 
Tel: (248) 784-5000 
skohl@wnj.com 

Counsel for Petitioner Wolverine Power Supp!J 
Cooperative) Inc. 
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Is! William M. Bumpers 
William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
Washington, D. C. 20004 
Tel: (202) 639-7700 
william. bumpers@bakerbotts.com 
megan. berge@bakerbotts.com 

Counsel for Petitioner North IT/estern 
Corporation d/b/a NorthWestern Energy 

Is! William M. Bumpers 
William M. Bumpers 
Megan H. Berge 
BAKER BOTTS L.L.P. 
1299 Pennsylvania Avenue, N.W. 
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ATTACHMENT 
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Redline of Regulatory Language 

L L L L L (Comparing Proposed and Final Rule Regulatory Language) 

ED_0011318_00011169-00095 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

For the reasons stated in the preamble, title 40, chapter I, part 60 of the Code of the Federal Regulations 

PART GO-STANDARDS OF PERFORMANCEFOR NEWSTATIONARYSOURCES 

1. The authority citation for Part 60 continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

2. ~**HH~lri-~HH1~~~~~~~!H'I:l~~~~M~~JmMill~~ to read as follows: 
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Subpart-UUUU~ Emission Guidelines for Greenhouse Gas Emissions and Compliance Times 
for Electric Utility Generating Units 

Sec. 

Introduction 

60.5700 What is the purpose of this subpart? 

plan? 

60.5720 What ifl do not submit a plan or my plan is not approvable? 

section 111 (d) obligations? 

60.5730 Is there an approval process for a negative declaration letter? 
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60.5785 What is the procedure for revising my SU~~olan! 

Applicability of ~Plans to Affected EGU s 

~.!f.rl.W£ill~tiU Does this subpart directly affect 

mre~!1ru~ plan? 
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include in my fffil~·PHm for affected EGUs? 

Recordkeeping and Reporting Requirements 

tt+h~~~~~ What are my sta~rec1ordkeepin.&J:£ru~~~(L.'f~~e.mem~ 

fHhi"HH~~~~ What are my fitii:W-JreportiingJYlruMWlfi£~!Mh~uW~~~ 'fee~F£-n~~ 

Definitions 

W.~W~~~i!! What definitions apply to this subpart? 

Table 1 to Subpart UUUU of Part 60 State Rate based C02 Emission Performance be~~~ (Pounds 

Introduction 

§ 60.5700 What is the purpose of this subpart? 

This subpart establishes emission guidelines and approval criteria for stt~te~rud!!d!!!!ll!;~!t£ plans 

that establish emission standards limiting t.k<&te.&ffi»-f~JgreenhOll!Se gas ~~6!, emissions from an 

affected steam generating unit, integrated gasification combined cycle (IGCC), or stationary combustion 

turbine. An affected steam generating unit, IGCC, or stationary combustion turbine shall, 6r the 

purposes of this subpart, be referred to as an affected EGU. These emission guidelines are developed in 
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any requirement of this subpart is inconsistent with the requirements of subparts A or B of this part, the 

requirements of this subpart will apply. 

§ 60.5705 Wl:lat~OC!l~ pollutants are regulated by this subpart? 
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§ 60.5710 Am I affected by this subpart? 

affected EGUs 

that commenced construction on or before January 8, 2014, you must submit a ~rte:~~~Jru!ill~lill£ 

plan to the U.S. Environmental Protection Agency (EPA) that implements the emission guidelines 

containedinthissubpart.~~HH~~~~~~~H¥~~~~*H~~~~~~~~~~~~&&~ 

§ 60.5715 What is the review and approval process for my state-plan? 

The EPA will review your ffH!rw-·Pl2tn according to § 60.27 except that under § 60.27(b) the 

Administrator will have H¥ef\'ei~ months after the date ~~Hoed--4'*-su~Ris~~*-'~lJ~!:rn~ plan or 

plan revision to approve or disapprove such plan or 

revision or each portion thereof. If you submit under § 

@.J;;f.~~rn~(a) in lieu of a ~fllf)let&*tat<e-fil!la! plan ~l!llill!~ the EPA will follow the procedure 

§ 60.5720 itvhat if i do not submit a pian or my pian is not approvabie? 

If you do not submit an approvable~plan the EPA will develop a Federal 

plan for your s-UH:e.::ili~ according to § "'~~-~~-bl&i~~~ implement the emission 

guidelines contained in this subpart. Owners and operators of attec1ted~Hi4~tJi!JJi not covered by an 

approved s-H~!W-·Dl2tn must comply with a Federal plan implemented by the EPA for tht::~:at<~m~.-l* 

Mb!~~='!! Federal plan ~Hi-HH:el'im-!H71:«H'!-a-ll4-wiu:-l=~-e-iHH:e.mHNi~Uy-.~lJM~jm~~~~n.JML 

~~~~ib!d~ withdrawn when your fi'HH:e·~~.Ji!!~!lti~!.ruU!~~~.!Wni~~llJJlli[tlp,lart-is-
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§ 60.57251n lieu of a &U~~@ plan submittal, are there other acceptable option(s) for a 

su~~lm. to meet its section 111 (d) obligations? 

§ 60.5730 Is there an approval process for a negative declaration letter? 

No. The EPA has no formal review process for negative declaration letters. Once your negative 

declaration letter has been received, the EPA will place a copy in the public docket and publish a notice 

in the Federal Register. If, at a later date, an affected EGU for which construction commenced on or 

§ 60.5735 What authorities will not be delegated to stilt&j:llil@, local, or tribal agencies? 

The authorities that will not be delegated to State, local, or tribal agencies are specified in 
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(1) Identification 
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emissions from 
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Identification of applicable monitoring, reporting, and recordkeeping requirements for each 

affected tHl-tity,,-l.fl;;Ji~~~~~dwW~~bW~M ar>plicable,-"U*''i'>e--J'e~H-H~~-HH:I-S-t-bt'-
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Dt'~FtJttffl-H-~!lJ1~~Rl1'!!!1~~!b!!mrulru;lru~!!L~~Jlli!!LAJ~£!Jll!t~ of the process, 

contents, and schedule for &&&Uial-f~te~lUt~ reporting to the EPA about plan implementation and 
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affiliations, if any, appearing at the hearing, and a brief written summary of each presentation or written 

including: 

(i) Materials demonstrating the s-ta~~llJ~~ legal authority :ffi-til~r--&at-~MU~~@~t!b 

(ii) Materials supporting 

1J,~!all~~~~ will be achieved by 

affected e&hlj.es~ij,!~~!WJ;ll;~ under the plan, according to paragraph of this section; 
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average 
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include the information in § ~C?J+~;~.£~\aJ m "~~~~submittal by J:a.ae--Jij·~ill!;:Jn~~, 

20 16! to receive an extension to submit plan ~~~~±by 
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days of the EPA receiving the initial submittal 
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§ What schedules, performance periods, and compliance periods must I 
include in my state-plan? 
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§ iO.~W~~UZ~ What emission standards ;;md-EJ;.Rfl~~~~""'~s-n!lw;t I include in my 
plan? 

include the methods by which each emission standard meets each of the following requirements in 

paragraphs (b) through (f) of thissection. 
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it can 

be reliably measured, in a manner that can be replicated. 

adequate monitoring, recordkeeping and reporting requirements are in place to enable thc~-s:ta4~ta1:e 

and the Administrator to independently evaluate, measure, and verify compliance with the emission 

standard. 

(d) An ~~~U~1b~ emission standard is non-duplicative with respect to IHI-ai~t"k!G--es.aty-,a 

~~~~!!kif it is not already incorporated as an emission standard in anlotbterffilte:itlltt plan unless 

incorporated in twiiUH:taf:e-JruJl!U~lillb£ plan. 

(e) An ~~~~~[Jb~ emission standard is permanent wcitll~~~HG-iHt--afkliotefl-4~1'it>Hf the 

emission standard must be met for each compliance period, ffi'-unless it is replaced by another 

longer necessary for the stiit-te;:ill!k, to meet its stiit-te;:ill!k, level of performance. 

(1) A technically accurate limitation or requirement and the time period for the limitation or 

requirement specified; 

(2) Compliance requirements are clearly defined; 

( 4) Each compliance activity or measure is enforceable as a practical matter; and 

(5) The Administrator-iHHI-~ the S'klt-te.~~~ruldll!ill~!J!.tru~ maintain the ability to enforce ~rul~ 

violations i!J!l£!l!M!!Lrui:dl~La.lli:~~J;JiJ,I,J!J~bl!;!;tt.!W~Jl!b£l[!J)~!b!t~~~b\L~~~~!U= 

~~~Jll~~~;lli~!l!~~~~~!Mt~~ and secure appropriate corrective "'"''·'v'""~~~~~~~ 

sections 1 
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§ 60.5785 What is the procedure for revising my state-plan? 
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Applicability of Mate-Plans to Affected EGUs 

§ Does this subpart directly affect EGU owners operators in my 

(a) This subpart does not directly affect EGU owners-a-n-doroperators in your ructe-;:ili!~-

operators must comply with the s-H~~·DHm that a 
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commenced~construction on or before January 8, 

(a) The EGUs that must be addressed by your~plan are any affected steam generating unit, IGCC, 

or stationary combustion turbine th2tt£-9Hl~BB4~£W!ll!!~~,dconstruction on or before January 8, 2014. 

(b) An affected EGU is a steam generating unit, im~-Fa1tM~~~~:m-a-mt»B-ffi-eyffi+JlU<..:c or 

stationary combustion turbine that meets the relevant applicability conditions specified in paragraph 

(b )(1) twlJ!~Ul 

(1) A-steaJB~iffiHJ~~~~~~'Hl-ll~kMKi~~~~~~~~~~ 

MMBtu/ll.hr) heat input of fossil fuel (either alone or in combination with any other fuel)i and-wa+ 
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what is described in (a)(l) through of this section. 
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from each affected unit using the procedures 

in paragraphs (a)(:2-I)(i) through of this section, except as QU~~~ provided in paragraph 

(a)(J;V of this section. 

calibrate a C02 continuous emissions monitoring system (CEMS) to directly measure and record 

C02 concentrations in the affected EGU exhaust gases emitted to the atmosphere and an exhaust gas 

and calibrate a continuous moisture monitoring system, according to § 75.11 (b) of this chapter, 
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For each ~!llil!lru~ monitoring system itD~~~~(;!J-&ses·ll£!~ to determine the C02 mass 

emissions~ llimll!J!M~~LE~W~Jru~~~~~~ must meet the applicable certification and 

quality assurance procedures in§ 75.20 of this chapter and AppendicesA and B tHKHl-to part 75 of this 

chapter. 
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affected EGU exclusively combusts liquid fuel and/or gaseous 

fuel as an alternative to complying with paragraph 

hourly C02 mass emissions b'y-G!i+Rg-l~-~:H~.ffilHJ-(:T4-!fH-:A-JlfJHffitiH~49-f)i:H'4~~HhltH7~1*l~ 

according to ~~*t!JH-Fl~e-H'I~A-paragra,phs (a)(~)(i) &&~tt-fi+tJ]YJ!~~OOlMJ~) of this section. 

( i) Af~-a:l:leett:~~;{!-.m;~-ifl~~l-eflrtlJ!EUJb!£!~Dt the app lie able procedures in appendix D to part 7 5 

of this chapter to determine hourly unn:-~~~ heat input rates (MMBtu/hhr), based on hourly 

measurements of fuel flow rate and periodic determinations of the gross calorific value (GCV) of each 

fuelcornbu1ste,d.j~~~~~~~~~~~~~~~~bfi~Uru~~~~~~~ 

ED_0011318_00011169-00149 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

tH;I-Ac»l;J,bJJl~m~tJl!IdU!J~~tJl~!Jlaffected EGU may determine site-specific carbon-based F

factors (F,;) using Equation F -7b in section 3.3.6 of appendix F to part 75 of this chapter, and may use 

these F,; values in the emissions calculations instead of using the default values in the Equation G-

4 nomenclature. 

~-~~~~~~~~~~~~~~~~~~~~~~~gllllib~~affucted 

EGU SJt!~~~J!tJ!td~ID!d!@~MUM!~!b!rul~R!l~£Rm!!!!t!Y~~ must install, calibrate, 

maintain, and operate a sufficient number of watt meters to continuously measure and record on an 

hourly basis net electric output. Measurements must be performed using 0.2 accuracy class electricity 

metering instrumentation and calibration procedures as specified under ANSI Standards No. C 12.20. 

install, calibrate, maintain and operate equipment to continuously measure and record on an hourly 

basis useful thermal output and, if applicable, mechanical output, which are used with net electric 

output to determine net energy outpllt. ~l!lbJlllbW~!!LJU~:!U!!LJ!lMUJ~JJl!£d!:ru~!Xl!~JU~~J!J:~~ 
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In accordance with § 60.13 (g), if the exhaust gases from an affected EGU 

imt»e'HM~~i!JIDJ£!1l~ID!g,the continuous emissions monitoring provisions in paragraph (a)(2) of this 
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section are emitted to the atmosphere through multiple stacks (or if the exhaust gases are routed to a 

common stack through multiple ducts and you elect to monitor in the ducts), tiH~!Bi:l~imH'Ht&!Htte 

hourly C02 mass emissions and the "stack operating time" (as defined in § 72.2 of this chapter) at 

EGU must determine compliance with an applicable emissions standard by summing the C02 mass 

emissions measured at the individual stacks or ducts and dividing by the net energy output for the 

affected EGU. 
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years after the date of each ~rni@YJ££J~~k occurrence, measurement, maintenance, corrective 

action, report, or record, ~~~~~Jlll~~ according to 

§ 60.7. MtJJ~~~~!J~g!ru~lJY! affected EGU may maintain the records off site and 

electronically for the remaining year(s). 
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Recordkeeping and Reporting Requirements 

plan components, plan requirements, supporting documentation, SJ!:ID;~~!M!~~ and the status of 

meeting the plan requirements defined in the !ffilffe--Pllan &B-iHi-aD-R-l:HIJ-ll~~tl-&r.Hl~~~~bi!J~till!b 

~~~!t!k the interim tmm-i*\ffiH'.f!Ml-~&-Pen.od.-H'&fl~m#--.;w~. After LU.L'J·*fim~~~ru~ must keep 

records of all information support any continued -e.flf&F~:r 

HM~J~~~~~~~thefinru performanceg&at~~~~~~~~~~~~ 

(b) ~ .... ~·'..!L~ must keep records of all data submitted by tW~~~~Jill£rlWlrJ!:l each affected 

tmtit'I'-E!i!LL that is used to determine compliance with each affected emissions standard~ 

(c) If a-!ii4a'lbe.);;~~W£ has a requirement for hourly C02 emissions and net generation 

information to be used to calculate compliance with an annual emissions standard for affected EGUs, 
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electronically pursuant to requirements in Part 75 WfHHd-l'!+e~J~~the recordkeeping requirement of 

this section and ~itft:te-weH:Hd-~!IJ!JY~ not &eM~I!!J~!l to keep records of information that would be 

in duplicate of paragraph (b) of this section. 

You must submit report covering each illJ~imbJU£R~ilbm,Jh~@~~ll£J~~~;L 

~~~d1l~~~£'"''"'"H'.H" year no later than July 1 of the f&l~wfifl-!!--ve:ar,~'fl'!'tHH!-d-6-1¥ 
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~~~~btl~~~ are on schedule to meet the applicable ~:eJ-ef-em~~~~~~mjMi,!ll,l 

performance f&l~Jtea.t~M~~g~M~~Jilll~~§!l during the ~performance f)e'Ft&GJ!~~~ 

according toJ 60.5740(a)(9-~. 
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You must include in your 2029 auuaal report (which is s-a-~*f!:H*l~'-due by July 1, 2030) the 

calculation of average 

em1ss10n 
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Definitions 

As used in this subpart, all terms not defined herein will have the meaning given them in the Clean Air Act 

Affected electric generating unit or Affected EGU means a steam generating unit, aB:M!J~~~L 

~illJ~ID!ru~@!ru~~~JlC:JC:C-ffit~~l, or a-stationary combustion turbine that meets the m~:yy; 
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can combust on a ~*K~Harte.:~~~lml~ basis, as determined by the physical design and characteristics of 

the ~~~~1-ef'&ti~:-a-m.l:-.t;Jlill at ISO conditions. For a stationary combustion turbine, base load rating 

C02 em~fe:R~e:F}~"HH~·f{!;!J~~goal means ~'!b!:i~~~rate-based C02 -em~i-efl:-s

~~~~~~~Mu~~~~~~~~~~~~~goalspecifiedHH~*HKe+&4HHH~~~~ 
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Combined 

turbine from which the heat from the turbine exhaustgases is recovered by a heat recovery steam 

generating unit to generate additional electricity. 

Combined heat 

electric generating unit that Hliw~~ill~ a steam-generating unit or stationary combustion turbine to 

simultaneously produce both electric (or mechanical) and useful thermal output from the same primary 

energy source. 
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Fossil fuel means natural gas, petroleum, coal, and any form of "v'"!J!!!c~, ... 1~·~,~~, or gaseous fuel 

derived from such material for the purpose of creating useful heat. 

Heat recovery steam generating unit (HRSG) means a unit in which hot exhaust gases from the 

combustion turbine engine are routed in order to extrnt heat from the gases and generate useful 

output. Heat recovery steam generating units can be used with or without duct burners. 

Integrated gasification combined cycle facility or IGCC f::wility means a combined cycle facility 

that is designed to burn fuels containing 50 percent (by heat input) or more solid:lerived fuel not 

meeting the definition of natural gas plus any integrated equipment that provides electricity or useful 

thermal output to either the affected facility or auxiliary equipment. The Administrator may waive the 

50 percent solid-derived fuel requirement during periods of the gasificationsystem construction, 

startup and commissioning, shutdown, or repair. No solid fuel is directly burned in the unit during 

operation. 
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ISO conditions means 288 Kelvin (15°C), 60 percent relative humidity and 101.3 kilopascals pressure. 

Mechanical output means the useful mechanical energy that is not used to operate the affected facility, 

generate electricity and/or thermal output, or to enhance the performance of the affected facility. Mechanical 

converted into MWh by multiplying it by 745.7 then 

dividing by 1,000,000. 

Natural gas means a fluid mixture of hydrocarbons (e.g., methane, ethane, or propane), composed of 

at least 70 percent methane by volume or that has a gross calorific value between 35 and 41 megajoules 

(MJ) per dry standard cubic meter (950 and 1,100 Btu per dry standard cubic foot), that maintains a 

gaseous illite;~~ under ISO conditions. In addition, natural gas contains 20.0 grains or less of total 

sulfur per 100 standard cubic feet. Finally, natural gas does not include the following gaseous fuels: 
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Landfill gas, digester gas, refinery gas, sour gas, blast furnace gas, coal-derived gas, producer gas, coke 

oven gas, or any gaseous fuel produced in a process which might result in highly variable sulfur content 

or heating value. 

AA~#:eieil'l:e~~~~:t!:J~output means the amount of gross generation the generator(s) produce 

(including, but not limited to, output from steam turbine(s), combustion turbine(s), and gas expander(s)), 

as measured at the generator terminals, less the electricity used to operate the plant (i.e., auxiliary loads); 

such uses include fuel handling equipment, pumps, fans, pollution control equipment, other electricity 

needs, and transformer losses as measured at the transmission side of the step up transformer ~.g., the 

point of sale). 

Net energy output means: 

(l) The net electric or mechanical output from the affected facility, plus percent of the useful 

thermal output measured relative to SA TP conditions that is not used to generate additional electric or 

mechanical output or to enhance the performance o f the unit (e.g., steam delivered to an industrial 

process for a heating application). 

(2) For combined heat and power facilities where at least 20.0 percent of the total gross 

energy output consists of electric or direct mechanical output ~"--=""!~~ 20.0 percent of the total 

gross energy output consists of useful thermal output on a~~ru;;Q!IDJ~!rul~J! rolling 

divided by 
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0.95, plus 

(e.g., steam delivered to an industrial process for a heating application). 

Standard ambient temperature and pressure (SA TP) conditions means 298.15 Kelvin (25 t, 77 °F)) and 

100.0 kilopascals (14.504 psi, 0.987 atm) pressure. The enthalpy of water at SATP conditions is 50 Btu/lb. 

Stationary combustion turbine means all equipment, including but not limited to the turbine engine, 

the fuel, air, lubrication and exhaust gas systems, control systems (except emissions control 

equipment), heat recovery system, fuel compressor, heater, and/or pump, po-rrtombustion emissions 

control technology, and any ancillary components and sula-omponents comprising any simple cycle 

stationary combustion turbine, any combined cycle combustion turbine, and any combined heat and 

power combustion turbine based system plus any integrated equipment that provides electricity or 

useful thermal output to the combustion turbine engine, heat recovery system or auxiliary equipment. 
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Stationary means that the combustion turbine is not self-propelled or intended to be propelled while 

performing its function. It may, however, be mounted on a vehicle for portability. If a stationary 

combustion turbine burns any solid fuel directly it is considered a steam generating unit. 

Steam generating unit means any furnace, boiler, or other device used for combusting fuel and 

producing steam (nuclear steam generators are not included) plus any integrated equipment that 

provides electricity or useful thermal output to the affected facility or auxiliary equipment. 

Useful thermal output means the thermal energy made available for use in any ~~~+*'~~"-

(e.g., economizer output is not useful thermal output, but thermal energy used to reduce fuel moisture is 

considered useful thermal outpllt):~b!MJWUl!:tJ:,ru:~~~~~!WtMt!lJ~ill!tl~~~&~~!lli~~ 

Useful thermal output for afiecteci :U~I+tl~-M~LW, with no condensate return (or other thermal 

energy input to the affected or where measuring the energy in the condensate (or other 

thermal energy input to the affected would not meaningfully impact the emission rate 

calculation is measured against the energy in the thermal output at SA TP conditions. 

Affected 'Ht<a+Ht<~J~~W with meaningful energy in the condensate return (or other thermal energy 

input to the affected must measure the energy in the condensate and subtract that energy 

relative to SA TP conditions from the measured thermal output. 
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Interim Final 
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lnrli::m::~ 
low::~ 
Kansas 
Kentuckv 
Lands of 
Lands of 
Lands of 
I nuisi::~n::~ 
Maine 
Marvland 
M::~ss::~r.husetts 
Michiaan 
Minnesota 
Mississiooi ............................................................................................ . 
1\Aic::C::OIIri 
Montana 
Nebraska 
Nevada. 
New H::~mnshire 
NewJersev 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oreoon ................................................................................................. . 
Pennsvlvania 
Rhode Island 
South Carolina .................................................................................... . 
South Dakota 
Tennessee 
Texas 
Utah ...................................................................................................... . 
Viroinia. 
Washinoton 
West Viroinia 
Wisconsin 
Wyoming .............................................................................................. . 
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State 

Oregon 

Pennsylvania ........................................................................................ . 

Rhode !s!and ......................................................................................... . 
South Carolina 
South Dakota 

Tennessee ............................................................................................ . 

Texas .................................................................................................... . 

Utah 

Virginia 
Washington ........................................................................................... . 

West Virginia ......................................................................................... . 

Wisconsin 

[FR Doc. Filed 
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STATUTORY AND REGULATORY ADDENDUM 
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xrept fer the following, all appl ic:able statutes and regulations are contained in 
the Addendum to the Opening Brief of Petitioners on Core Legal I$Ues, ECF 
1599889, the Opening Brief of Petitioners on Procedural and Record-Ba:ecii$Ues, 
ECF 1599898, and the Reply Brief of Petitioners on Core Legal I$UES, ECF _ 
(forthcoming). 

TABLE a= CoNTENlS 

FEDffiPl.SrAlUlES 

Cloon Air Act, 42 U.S.C. §§ 7401,ets:q. (2014) 

CAA § 101(b), 42 U.S.C. § 7401(b) ·················-···························· REPL Y2-ADD-001 

CAA §307(d), 42 U.S.C. § 7607(d) ............................................... REPL Y2-ADD-002 

2 
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42 U.S.C. §7401(b). Congressional findings and declaration of purpose 

(b) DECLARATION 

The purposes of this subchapter are-

(1) to protect and enhance the quality of the Nation's air resources so as to promote 
the public health and welfare and the productive capacity of its population; 

(2) to initiate and accelerate a national research and development program to achieve 
the prevention and control of air pollution; 

(3) to provide technical and financial assistance to State and local governments in 
connection with the development and execution of their air pollution prevention and 
control programs; and 

( 4) to encourage and assist the development and operation of regional air pollution 
prevention and control programs. 

REPL Y2-AD D-001 
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42 U.S.C. §7607(d). Administrative proceedings and judicial review 

(D) RULEMAKING 

(1) This subsection applies to-

(A) the promulgation or revision of any national ambient air quality standard under section 
7 409 of this title, 

(B) the promulgation or revision of an implementation plan by the Administrator under 
section 7410(c) ofthis title, 

(C) the promulgation or revision of any standard of performance under section 7 411 of this 
title, or emission standard or limitation under section 7412(d) of this title, any standard under 
section 7 412( t) of this title, or any regulation under section 7 412(g)( 1 )(D) and (F) of this title, 
or any regulation under section 7412(m) or (n) of this title, 

(D) the promulgation of any requirement for solid waste combustion under section 7429 of 
this title, 

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive 
under section 7545 of this title, 

(F) the promulgation or revision of any aircraft emission standard under section 7 571 of this 
title, 

(G) the promulgation or revision of any regulation under subchapter IV-A of this chapter 
(relating to control of acid deposition), 

(H) promulgation or revision of regulations pertaining to primary nonferrous smelter orders 
under section 7 419 of this title (but not including the granting or denying of any such order), 

(I) promulgation or revision of regulations under subchapter VI of this chapter (relating to 
stratosphere and ozone protection), 

( J) promulgation or revision of regulations under part C of subchapter I of this chapter 
(relating to prevention of significant deterioration of air quality and protection of visibility), 

(K) promulgation or revision of regulations under section 7521 of this title and test 
procedures for new motor vehicles or engines under section 7525 of this title, and the revision 
of a standard under section 7521(a)(3) of this title, 

(L) promulgation or revision of regulations for noncompliance penalties under section 7 420 
of this title, 

(M) promulgation or revision of any regulations promulgated under section 7 541 of this title 
(relating to warranties and compliance by vehicles in actual use), 

REPL Y2-AD D-002 
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(N) action of the Administrator under section 7426 of this title (relating to interstate 
pollution abatement), 

(0) the promulgation or revision of any regulation pertaining to consumer and commercial 
products under section 7 511 b( e) of this title, 

(P) the promulgation or revision of any regulation pertaining to field citations under section 
7413(d)(3) ofthis title, 

(Q) the promulgation or revision of any regulation pertaining to urban buses or the clean
fuel vehicle, clean-fuel fleet, and clean fuel programs under part C of subchapter II of this 
chapter, 

(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad 
vehicles under section 7 54 7 of this title, 

(S) the promulgation or revision of any regulation relating to motor vehicle compliance 
program fees under section 7552 of this title, 

( T) the promulgation or revision of any regulation under subchapter IV-A of this chapter 
(relating to acid deposition), 

(U) the promulgation or revision of any regulation under section 7 511 b( f) of this title 
pertaining to marine vessels, and 

(V) such other actions as the Administrator may determine. 

The provisions of section 553 through 557 and section 706 of title 5 shall not, except as 
expressly provided in this subsection, apply to actions to which this subsection applies. This 
subsection shall not apply in the case of any rule or circumstance referred to in subparagraphs 
(A) or (B) of subsection 553(b) oftitle 5. 

(2) Not later than the date of proposal of any action to which this subsection applies, the 
Administrator shall establish a rulemaking docket for such action (hereinafter in this subsection 
referred to as a "rule"). Whenever a rule applies only within a particular State, a second 
(identical) docket shall be simultaneously established in the appropriate regional office of the 
Environmental Protection Agency. 

(3) In the case of any rule to which this subsection applies, notice of proposed rulemaking 
shall be published in the Federal Register, as provided under section 553(b) of title 5, shall be 
accompanied by a statement of its basis and purpose and shall specify the period available for 
public comment (hereinafter referred to as the "comment period"). The notice of proposed 
rulemaking shall also state the docket number, the location or locations of the docket, and the 
times it will be open to public inspection. The statement of basis and purpose shall include a 
summary of-

REPL Y2-AD D-003 
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(A) the factual data on which the proposed rule is based; 

(B) the methodology used in obtaining the data and in analyzing the data; and 

(C) the major legal interpretations and policy considerations underlying the proposed rule. 

The statement shall also set forth or summarize and provide a reference to any pertinent 
findings, recommendations, and comments by the Scientific Review Committee established 
under section 7409(d) of this title and the National Academy of Sciences, and, if the proposal 
differs in any important respect from any of these recommendations, an explanation of the 
reasons for such differences. All data, information, and documents referred to in this paragraph 
on which the proposed rule relies shall be included in the docket on the date of publication of the 
proposed rule. 

( 4)(A) The rulemaking docket required under paragraph (2) shall be open for inspection by the 
public at reasonable times specified in the notice of proposed rulemaking. Any person may copy 
documents contained in the docket. The Administrator shall provide copying facilities which 
may be used at the expense of the person seeking copies, but the Administrator may waive or 
reduce such expenses in such instances as the public interest requires. Any person may request 
copies by mail if the person pays the expenses, including personnel costs to do the copying. 

(B)(i) Promptly upon receipt by the agency, all written comments and documentary 
information on the proposed rule received from any person for inclusion in the docket during the 
comment period shall be placed in the docket. The transcript of public hearings, if any, on the 
proposed rule shall also be included in the docket promptly upon receipt from the person who 
transcribed such hearings. All documents which become available after the proposed rule has 
been published and which the Administrator determines are of central relevance to the 
rulemaking shall be placed in the docket as soon as possible after their availability. 

(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management 
and Budget for any interagency review process prior to proposal of any such rule, all documents 
accompanying such drafts, and all written comments thereon by other agencies and all written 
responses to such written comments by the Administrator shall be placed in the docket no later 
than the date of proposal of the rule. The drafts of the final rule submitted for such review 
process prior to promulgation and all such written comments thereon, all documents 
accompanying such drafts, and written responses thereto shall be placed in the docket no later 
than the date of promulgation. 

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow 
any person to submit written comments, data, or documentary information; (ii) the Administrator 
shall give interested persons an opportunity for the oral presentation of data, views, or 
arguments, in addition to an opportunity to make written submissions; (iii) a transcript shall be 
kept of any oral presentation; and (iv) the Administrator shall keep the record of such proceeding 
open for thirty days after completion of the proceeding to provide an opportunity for submission 
of rebuttal and supplementary information. 

REPL Y2-AD D-004 
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(6)(A) The promulgated rule shall be accompanied by (i) a statement ofbasis and purpose like 
that referred to in paragraph (3) with respect to a proposed rule and (ii) an explanation of the 
reasons for any major changes in the promulgated rule from the proposed rule. 

(B) The promulgated rule shall also be accompanied by a response to each of the significant 
comments, criticisms, and new data submitted in written or oral presentations during the 
comment period. 

(C) The promulgated rule may not be based (in part or whole) on any information or data 
which has not been placed in the docket as of the date of such promulgation. 

(7)(A) The record for judicial review shall consist exclusively of the material referred to in 
paragraph (3), clause (i) ofparagraph (4)(B), and subparagraphs (A) and (B) ofparagraph (6). 

(B) Only an objection to a rule or procedure which was raised with reasonable specificity 
during the period for public comment (including any public hearing) may be raised during 
judicial review. If the person raising an objection can demonstrate to the Administrator that it 
was impracticable to raise such objection within such time or if the grounds for such objection 
arose after the period for public comment (but within the time specified for judicial review) and 
if such objection is of central relevance to the outcome of the rule, the Administrator shall 
convene a proceeding for reconsideration of the rule and provide the same procedural rights as 
would have been afforded had the information been available at the time the rule was proposed. 
If the Administrator refuses to convene such a proceeding, such person may seek review of such 
refusal in the United States court of appeals for the appropriate circuit (as provided in subsection 
(b) of this section). Such reconsideration shall not postpone the effectiveness of the rule. The 
effectiveness of the rule may be stayed during such reconsideration, however, by the 
Administrator or the court for a period not to exceed three months. 

(8) The sole forum for challenging procedural determinations made by the Administrator 
under this subsection shall be in the United States court of appeals for the appropriate circuit (as 
provided in subsection (b) of this section) at the time of the substantive review of the rule. No 
interlocutory appeals shall be permitted with respect to such procedural determinations. In 
reviewing alleged procedural errors, the court may invalidate the rule only if the errors were so 
serious and related to matters of such central relevance to the rule that there is a substantial 
likelihood that the rule would have been significantly changed if such errors had not been made. 

(9) In the case of review of any action of the Administrator to which this subsection applies, 
the court may reverse any such action found to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; or 
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(D) without observance of procedure required by law, if (i) such failure to observe such 
procedure is arbitrary or capricious, (ii) the requirement of paragraph (7)(B) has been met, and 
(iii) the condition of the last sentence of paragraph (8) is met. 

(10) Each statutory deadline for promulgation of rules to which this subsection applies which 
requires promulgation less than six months after date of proposal may be extended to not more 
than six months after date of proposal by the Administrator upon a determination that such 
extension is necessary to afford the public, and the agency, adequate opportunity to carry out the 
purposes of this subsection. 

( 11) The requirements of this subsection shall take effect with respect to any rule the proposal 
of which occurs after ninety days after August 7, 1977. 

a. (E) OTHER METHODS OF JUDICIAL REVIEW NOT AUTHORIZED 

Nothing in this chapter shall be construed to authorize judicial review of regulations or orders 
of the Administrator under this chapter, except as provided in this section. 

b. (F) COSTS 

In any judicial proceeding under this section, the court may award costs of litigation 
(including reasonable attorney and expert witness fees) whenever it determines that such award 
is appropriate. 

c. (G) STAY, INJUNCTION, OR SIMILAR RELIEF IN PROCEEDINGS 

RELATING TO NONCOMPLIANCE PENALTIES 

In any action respecting the promulgation of regulations under section 7420 of this title or the 
administration or enforcement of section 7420 ofthis title no court shall grant any stay, 
injunctive, or similar relief before final judgment by such court in such action. 

d. (H) PUBLIC PARTICIPATION 
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ORAL ARGUMENT SCHEDULED ON JUNE 2, 2016 

No. 15-1363 
(and consolidated cases) 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STATE OF WEST VIRGINIA, ET AL., 

Petitioners) 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, ET AL., 

Respondents. 

()n Petitions for RevTiew of Final _i\_ction 
by the United States Environmental Protection Agency 

RESPONDENT EPA'S FINAL BRIEF 

Of Counsel: 

Lorie Schmidt 
Elliott Zenick 
Howard J. Hoffman 
Scott J. Jordan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 

Additional counsel listed 
on follou,ing page 

JOHN C. CRUDEN 
Assistant Attorney General 

ERIC G. HOSTETLER 
NORMAN L. RAVE,JR. 
BRIAN H. L YNK 
AMANDA SHAFER BERMAN 
CHLOE H. KOLMAN 
JONATHAN SKINNER-THOMPSON 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 
Washington, D. C. 20044 
Phone: (202) 305-2326 
Email: eric.hostetler@usdoj .gov 

April 22, 2016 
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Of Counsel: 

Daniel Conrad 
Nora Greenglass 
Matthew Marks 
Steven Odendahl 
Zachary Pilchen 
Aileen D. Roder 
Daniel P. Schramm 
Steven Silverman 
Abirami Vijayan 
United States Environmental 

Protection Agency 
Office of General Counsel 
1200 Pennsylvania Ave., N.W. 
Washington, D. C. 20460 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), the undersigned counsel certifies as 

follows: 

A. Parties and Amici. 

The parties in these consolidated cases are: 

Petitioners: No. 15-1363: the States of West Virginia, Texas, Alabama, 
Arkansas, Colorado, Florida, Georgia, Indiana, Kansas, Louisiana, Michigan, Missouri, 
Montana, Nebraska, New Jersey, Ohio, South Carolina, South Dakota, Utah, 
Wisconsin, Wyoming, the Commonwealth of Kentucky, the Arizona Corporation 
Commission, the State of Louisiana Department of Environmental Quality, and the 
State ofNorth Carolina Department ofEnvironmental Quality; No. 15-1364: the 
State of Oklahoma, ex rel. E. Scott Pruitt, in his official capacity as Attorney General 
of Oklahoma, and the Oklahoma Department of Environmental Quality; No. 15-
1365: the International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers, AFLCIO; No. 15-1366: Murray Energy 
Corporation; No. 15-1367: the National Mining Association; No. 15-1368: the 
American Coalition for Clean Coal Electricity; No. 15-13 70: the Utility Air Regulatory 
Group and the American Public Power Association; No. 15-1371: Alabama Power 
Company, Georgia Power Company, Gulf Power Company, and the Mississippi 
Power Company; No. 15-1372: the C02 Task Force of the Florida Electric Power 
Coordinating Group, Inc.; No. 15-1373: Montana-Dakota Utilities Co., a Division of 
MDU Resources Group, Inc.; No. 15-1374: the Tri-State Generation and 
Transmission Association, Inc.; No. 15-1375: the United Mine Workers of America; 
No. 15-1376: the National Rural Electric Cooperative Association, Arizona Electric 
Power Cooperative, Inc., }l.ssociated Electric Cooperative, Inc., Big Rivers Electric 
Corporation, Brazos Electric Power Cooperative, Inc., Buckeye Power, Inc., Central 
Montana Electric Power Cooperative, Central Power Electric Cooperative, Inc., Corn 
Belt Power Cooperative, Dairyland Power Cooperative, Deseret Generation & 
Transmission Co-operative, Inc., East Kentucky Power Cooperative, Inc., East River 
Electric Power Cooperative, Inc., East Texas Electric Cooperative, Inc., Georgia 
Transmission Corporation, Golden Spread Electric Cooperative, Inc., Hoosier Energy 
Rural Electric Cooperative, Inc., Kansas Electric Power Cooperative, Inc., Minnkota 
Power Cooperative, Inc., North Carolina Electric Membership Corporation, 
Northeast Texas Electric Cooperative, Inc., Northwest Iowa Power Cooperative, 
Oglethorpe Power Corporation, Powersouth Energy Cooperative, Prairie Power, Inc., 
Rushmore Electric Power Cooperative, Inc., Sam Rayburn G&T Electric Cooperative, 
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Inc., San Miguel Electric Cooperative, Inc., Seminole Electric Cooperative, Inc., South 
Mississippi Electric Power Association, South Texas Electric Cooperative, Inc., 
Southern Illinois Power Cooperative, Sunflower Electric Power Corporation, Tex-La 
Electric Cooperative of Texas, Inc., Upper Missouri G. & T. Electric Cooperative, 
Inc., Wabash Valley Power Association, Inc., Western Farmers Electric Cooperative, 
and Wolverine Power Supply Cooperative, Inc.; No. 15-1377: Westar Energy, Inc.; 
No. 15-1378: NorthWestern Corporation, doing business as NorthWestern Energy; 
No. 15-13 79: the National Association of Home Builders; No. 15-1380: the State of 
North Dakota; No. 15-1382: the Chamber of Commerce of the United States of 
America, National Association of Manufacturers, American Fuel & Petrochemical 
Manufacturers, National Federation of Independent Business, American Chemistry 
Council, American Coke and Coal Chemicals Institute, American Foundry Society, 
American Forest & Paper Association, American Iron and Steel Institute, American 
Wood Council, Brick Industry Association, Electricity Consumers Resource Council, 
Lignite Energy Council, National Lime Association, National Oilseed Processors 
Association, and the Portland Cement Association; No. 15-1383: the Association of 
American Railroads; No. 15-1386: Luminant Generation Company, LLC, Oak Grove 
Management Company, LLC, Big Brown Power Company, LLC, Sandow Power 
Company, LLC, Big Brown Lignite Company, LLC, Luminant Mining Company, 
LLC, and Luminant Big Brown Mining Company, LLC; No. 15-1393: Basin Electric 
Power Cooperative, Inc.; No. 15-1398: Energy & Environment Legal Institute; No. 
15-1409: Mississippi Department of Environmental Quality, State of Mississippi, and 
Mississippi Public Service Commission; No. 15-1410: International Brotherhood of 
Electrical Workers, AFL-CIO; No. 15-1413: Entergy Corporation; No. 15-1418: 
LG&E and KU Energy LLC; No. 15-1422: West Virginia Coal Association; No. 15-
1432: Newmont Nevada Energy Investment, LLC, and Newmont USA Limited; No. 
15-1442: the Kansas City Board of Public Utilities- Unified Government of 
Wyandotte County/Kansas City, Kansas; No. 15-1451: the North American Coal 
Corporation, Coteau Properties Company, Coyote Creek Mining Company, Falkirk 
Mining Company, Mississippi Lignite Mining Company, North American Coal 
Royalty Company, NODAK Energy Services, LLC, Otter Creek Mining Company, 
LLC, and Sabine Mining Company; No. 15-1459: Indiana Utility Group; No. 15-1464: 
Louisiana Public Service Commission; No. 15-1470: GenOn Mid-Atlantic, LLC, 
Indian River Power LLC, Louisiana Generating LLC, Midwest Generation, LLC, 
NRG Chalk Point LLC, NRG Power Midwest LP, NRG Rema LLC, NRG Texas 
Power LLC, NRG Wholesale Generation LP, and Vienna Power LLC; No. 15-1472: 
Prairie State Generating Company LLC; No. 15-1474: Minnesota Power, an operating 
division of ALLETE, Inc.; No. 15-1475: Denbury Onshore, LLC; No. 15-1477: 
Energy-Intensive Manufacturers' Working Group on Greenhouse Gas Regulation; 
No. 15-1483: Local Government Coalition for Renewable Energy; No. 15-1488: 
Competitive Enterprise Institute, Buckeye Institute for Public Policy Solutions, 

ii 

ED_0011318_00011170-00004 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Independence Institute, Rio Grande Foundation, Sutherland Institute, Klaus J. 
Christoph, Samuel R. Damewood, Caterine C. Dellin, Joseph W. Luquire, Lisa R. 
Markham, Patrick T. Peterson, and Kristi Rosenquist; 

Intervenors for Petitioners: Peabody Energy Corporation, Dixon Bros., Inc., 
Nelson Bros., Inc., Wesco International, Inc., Norfolk Southern Corporation, Joy 
Global Inc., and Gulf Coast Lignite Coalition; 

Respondents: The United States Environmental Protection Agency and Regina 
A. McCarthy, Administrator, United States Environmental Protection Agency; 

Intervenors for Respondent: American Wind Energy Association, Advanced 
Energy Economy, American Lung Association, Center for Biological Diversity, Clean 
Air Council, Clean Wisconsin, Conservation Law Foundation, Environmental 
Defense Fund, Natural Resources Defense Council, Ohio Environmental Council, 
Sierra Club, Solar Energy Industries Association; the States of New York, California, 
Connecticut, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland, Minnesota, New 
Hampshire, New Mexico, Oregon, Rhode Island, Vermont, and Washington; the 
Commonwealths of Massachusetts and Virginia; the District of Columbia; the Cities 
of Boulder, Chicago, New York, Philadelphia, Seattle, South Miami, and Broward 
County, Florida; City of Austin, doing business as Austin Energy, New York Power 
Authority, Sacramento Municipal Utility District, Southern California Edison 
Company, and City of Los Angeles Department of Water and Power; Nextera Energy, 
Inc., Calpine Corporation, National Grid Generation, LLC, and Pacific Gas and 
Electric Company; West Virginia Highlands Conservancy, Ohio Valley Environmental 
Coalition, Coal River Mountain Watch, Kanawha Forest Coalition, Mon Valley Clean 
Air Coalition, and Keepers of the Mountains Foundation; 

Amicus Curiae for Petitioner: Philip Zoebisch, Municipal Electric Authority of 
Georgia, Pacific Legal Foundation, Texas Public Policy Foundation, "M"orning Star 
Packing Company, Merit Oil Company, Loggers Association of Northern California, 
Norman R. Brown, Members of Congress 1, State of Nevada, Consumers' Research, 

1 Sen. Mitch McConnell, Sen. James M. Inhofe, Sen. Lamar Alexander, Sen. John Barrasso, Sen. Roy 
Blunt, Sen. John Boozman, Sen. Shelly Moore Capito, Sen. Bill Cassidy, Sen. Dan Coats, Sen. John 
Cornyn, Sen. Michael D. Crapo, Sen. Ted Cruz, Sen. Steve Daines, Sen. Michael B. Enzi, Sen. Deb 
Fischer, Sen. Orrin G. Hatch, Sen. John Hoeven, Sen. Ron Johnson, Sen. James Lankford, Sen. Joe 
Man chin, Sen. John McCain, Sen. Lisa Murkowski, Sen. Rand Paul, Sen. James E. Risch, Sen. Pat 
Roberts, Sen. M. Michael Rounds, Sen. Marco Rubio, Sen. Tim Scott, Sen. Richard C. Shelby, Sen. 
Dan Sullivan, Sen. John Thune, Sen. Patrick J. Toomey, Sen. David Vitter, Sen. Roger Wicker, 
Speaker Paul Ryan, Majority Leader Kevin McCarthy, Majority Whip Steve Scalise, Rep. Cathy 

(Footnote Continued .. .) 
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Landmark Legal Foundation, Former State Public Utility Commissioners2
, 60Plus 

Association, Southeastern Legal Foundation, State and Local Business Associations3, 

McMorris Rodgers, Rep. Brian Babin, Rep. Lou Barletta, Rep. Andy Barr, Rep. Joe Barton, Rep. 
Gus Bilirakis, Rep. Mike Bishop, Rep. Rob Bishop, Rep. Diane Black, Rep. Marsha Blackburn, Rep. 
Mike Bost, Rep. Charles W. Boustany,Jr., Rep. Kevin Brady, Rep. Jim Bridenstine, Rep. Mo Brooks, 
Rep. Susan W. Brooks, Rep. Ken Buck, Rep. Larry Bucshon, Rep. Michael C. Burgess, Rep. Bradley 
Byrne, Rep. Ken Calvert, Rep. EarlL. Carter, Rep. John R. Carter, Rep. Steve Chabot, Rep. Jason 
Chaffetz, Rep. Mike Coffman, Rep. Tom Cole, Rep. Chris Collins, Rep. Doug Collins, Rep. K. 
Michael Conaway, Rep. Kevin Cramer, Rep. Ander Crenshaw, Rep. John Abney Culberson, Rep. 
Rodney Davis, Rep. Jeff Denham, Rep. Ron DeSantis, Rep. Scott DesJarlais, Rep. Sean P. Duffy, 
Rep. Jeff Duncan, Rep.JohnJ. Duncan, Jr., Rep. Renee Ellmers, Rep. Blake Farenthold, Rep. Chuck 
Fleischmann, Rep. John Fleming, Rep. Bill Flores, Rep. J. Randy Forbes, Rep. Virginia Foxx, Rep. 
Trent Franks, Rep. Scott Garrett, Rep. Bob Gibbs, Rep. Louie Gohmert, Rep. Bob Goodlatte, Rep. 
Paul A. Gosar, Rep. Kay Granger, Rep. Garret Graves, Rep. Sam Graves, Rep. Tom Graves, Rep. 
H. Morgan Griffith, Rep. Glenn Grothman, Rep. Frank C. Guinta, Rep. Brett Guthrie, Rep. Gregg 
Harper, Rep. Vicky Hartzler, Rep. Jeb Hensarling, Rep. Jody B. Rice, Rep. J. French, Rep. Richard 
Hudson, Rep. Tim Huelskamp, Rep. Bill Huizenga, Rep. Will Hurd, Rep. Robert Hurt, Rep. Evan 
H. Jenkins, Rep. Lynn Jenkins, Rep. Bill Johnson, Rep. Sam Johnson, Rep. Walter B. Jones, Rep. Jim 
Jordan, Rep. Mike Kelly, Rep. Trent Kelly, Rep. Steve King, Rep. Adam Kinzinger, Rep. John Kline, 
Rep. Doug LaMalfa, Rep. Doug Lamborn, Rep. Robert E. Latta, Rep. Billy Long, Rep. Barry 
Loudermilk, Rep. Frank D. Lucas, Rep. Blaine Luetkemeyer, Rep. Cynthia M. Lummis, Rep. Kenny 
Marchant, Rep. Tom Marino, Rep. Thomas Massie, Rep. Michael T. McCaul, Rep. Tom McClintock, 
Rep. David B. McKinley, Rep. Martha MeSally, Rep. Mark Meadows, Rep. Luke Messer, Rep. John 
L. Mica, Rep. Jeff Miller, Rep. John Moolenaar, Rep. Alex X. Mooney, Rep. Markwayne Mullin, Rep. 
Tim Murphy, Rep. Randy Neugebauer, Rep. Dan Newhouse, Rep. Richard B. Nugent, Rep. Devin 
Nunes, Rep. Pete Olson, Rep. Steven M. Palazzo, Rep. Stevan Pearce, Rep. Scott Perry, Rep. Robert 
Pittenger, Rep. Joseph R. Pitts, Rep. Ted Poe, Rep. Mike Pompeo, Rep. John Ratcliffe, Rep. Jim 
Renacci, Rep. Reid Ribble, Rep. Scott Rigell, Rep. David P. Roe, Rep. Harold Rogers, Rep. Mike 
Rogers, Rep. Dana Rohrabacher, Rep. Todd Rokita, Rep. Peter J. Roskam, Rep. Keith J. Rothfus, 
Rep. David Rouzer, Rep. Steve Russell, Rep. Pete Sessions, Rep. John Shimkus, Rep. Bill Shuster, 
Rep. Michael K. Simpson, Rep. Adrian Smith, Rep. Jason Smith, Rep. Lamar Smith, Rep. Chris 
Stewart, Rep. Steve Stivers, Rep. Marlin A. Stutzman, Rep. Glenn Thompson, Rep. Mac Thornberry, 
Rep. Patrick J. Tiberi, Rep. Scott R. Tipton, Rep. David A. Trott, Rep. Michael R. Turner, Rep. Fred 
Upton, Rep. Ann Wagner, Rep. Tim Walberg, Rep. Greg Walden, Rep. Jackie Walorski, Rep. Mimi 
Walters, Rep. Randy K. Weber, Rep. Daniel Webster, Rep. Brad R. Wenstrup, Rep. Bruce 
Westerman, Rep. Lynn A. Westmoreland,, Rep. Ed Whitfield, Rep. Roger Williams, Rep. Joe 
Wilson, Rep. Robert]. Wittman, Rep. Steve Womack, Rep. Rob Woodall, Rep. Kevin Yoder, Rep. 
Ted S. Y oho, Rep. Don Young, Rep. Todd C. Young, and Rep. Ryan Zinke. 
2 Congressman Kevin Cramer, David Armstrong, Randall Bynum, Charles Davidson, Jeff Davis, 
Mark David Goss, Robert Hix, Terry Jarrett, Larry Landis, Jon McKinney, Carl Miller, Polly Page, 
Anthony Rachal III, Dr. Edward Salmon, Joan Smith, Jim Sullivan, David Wright, and Tom Wright. 
3 Texas Association of Business, Pennsylvania Chamber of Business and Industry, Ohio Chamber of 
Commerce, Alaska Chamber of Commerce, Arizona Chamber of Commerce and Industry, Arkansas 
State Chamber of Commerce/ Associated Industries of Arkansas, Associated Industries of Missouri, 

(Footnote Continued .. .) 
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Association of Commerce and Industry, Bakersfield Chamber of Commerce, Beaver Dam Chamber 
of Commerce, Billings Chamber of Commerce, Birmingham Business Alliance, Bismarck Mandan 
Chamber of Commerce, Blair County Chamber of Commerce, Bowling Green Area Chamber of 
Commerce, Bullitt County Chamber of Commerce, Business Council of Alabama, Campbell County 
Chamber of Commerce, Canton Regional Chamber of Commerce, Carbon County Chamber of 
Commerce, Carroll County Chamber of Commerce, Catawba Chamber of Commerce, Central 
Chamber of Commerce, Central Louisiana Chamber of Commerce, Chamber Southwest Louisiana, 
Chamber630, Chandler Chamber of Commerce, Colorado Association of Commerce and Industry, 
Colorado Business Roundtable, Columbus Area Chamber of Commerce, Dallas Regional Chamber, 
Davis Chamber of Commerce, Detroit Regional Chamber of Commerce, Eau Claire Area Chamber 
of Commerce, Erie Regional Chamber & Growth Partnership, Fall River Area Chamber of 
Commerce & Industry, Fremont Area Chamber of Commerce, Georgia Association of 
Manufacturers, Georgia Chamber of Commerce, Gibson County Chamber of Commerce, Gilbert 
Chamber of Commerce, Grand Junction Area Chamber, Grand Rapids Area Chamber of 
Commerce, Great Lakes Metro Chambers Coalition, Greater Flagstaff Chamber of Commerce, 
Greater Green Bay Chamber of Commerce, Greater Irving-Las Colinas Chamber of Commerce, 
Greater Lehigh Valley Chamber of Commerce, Greater Muhlenberg Chamber of Commerce, 
Greater North Dakota Chamber of Commerce, Greater Orange Area Chamber of Commerce, 
Greater Phoenix Chamber of Commerce, Greater Shreveport Chamber of Commerce, Greater 
Summerville/Dorchester County Chamber of Commerce, Greater Tulsa Hispanic Chamber of 
Commerce, Greater West Plains Area Chamber of Commerce, Hartford Area Chamber of 
Commerce, Hastings Area Chamber of Commerce, Hazard Perry County Chamber of Commerce, 
Illinois Manufacturers Association, Indiana Chamber of Commerce, Indiana County Chamber of 
Commerce, Iowa Association of Business and Industry, Jackson County Chamber,Jax Chamber of 
Commerce, Jeff Davis Chamber of Commerce, Johnson City Chamber of Commerce, Joplin Area 
Chamber of Commerce, Kalispell Chamber of Commerce, Kansas Chamber of Commerce, 
Kentucky Association of Manufacturers, Kentucky Chamber of Commerce, Kingsport Chamber of 
Commerce, Kyndle, Kentucky Network for Development, Leadership and Engagement, Latino 
Coalition, Lima - Allen County Chamber of Commerce, Lincoln Chamber of Commerce, Longview 
Chamber of Commerce, Loudoun Chamber of Commerce, Lubbock Chamber of Commerce, 
Madisonville-Hopkins County Chamber of Commerce, Maine State Chamber of Commerce, 
Manhattan Chamber of Commerce, McLean County Chamber of Commerce, Mercer Chamber of 
Commerce, Mesa Chamber of Commerce, Metro Atlanta Chamber of Commerce, Metropolitan 
Milwaukee Association of Commerce, Michigan Chamber of Commerce, Michigan Manufacturers 
Association, Midland Chamber of Commerce, Milbank Area Chamber of Commerce, Minot Area 
Chamber of Commerce, Mississippi Economic Council The State Chamber of Commerce, 
Mississippi Manufacturers Association, Missouri Chamber of Commerce, Mobile Area Chamber of 
Commerce, Montana Chamber of Commerce, Montgomery Area Chamber of Commerce, 
Morganfield Chamber of Commerce, Mount Pleasant/Titus County Chamber of Commerce, Myrtle 
Beach Chamber of Commerce, Naperville Area Chamber of Commerce, Nashville Area Chamber of 
Commerce, National Black Chamber of Commerce, Nebraska Chamber of Commerce and Industry, 
Nevada Manufacturers Association, New Jersey Business & Industry Association, New Jersey State 
Chamber of Commerce, New Mexico Business Coalition, Newcastle Area Chamber of Commerce, 
North Carolina Chamber of Commerce, North Country Chamber of Commerce, Northern 
Kentucky Chamber of Commerce, Ohio Manufacturers Association, Orrville Area Chamber of 

(Footnote Continued .. .) 
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Hispanic Leadership Fund, National Black Chamber of Commerce, Joseph S. D' Aleo, 
Harold H. Doiron, Don J. Easterbrook, Theodore R. Eck, Gordon J. Fulks, William 
M. Gray, Craig D. Idso, Richard A. Keen, Anthony P. Lupo, Thomas P. Sheahen, S. 
Fred Singer, James P. Wallace, III, George T. Wolff; and Pedernales Electric 
Cooperative, Inc.; and 

Amicus Curiae for Respondent: Former EPA Administrators William D. 
Ruckelshaus and William K. Reilly; Institute for Policy Integrity at New York 
University Law School; National League of Cities; United States Conference of 
Mayors; the Cities of Baltimore, Maryland; Coral Gables, Florida; Grand Rapids, 
Michigan; Houston, Texas; Jersey City, New Jersey; Los Angeles, California; 
Minneapolis, Minnesota; Pinecrest, Florida; Portland, Oregon; Providence, Rhode 
Island; Salt Lake City, Utah; San Francisco, California; West Palm Beach, Florida; 
Boulder County, Colorado; Ann Arbor, Michigan; Arlington County, Virginia; Aurora, 
Illinois; Bellingham, Washington; Berkeley, California; Bloomington, Indiana; Boise, 
Idaho; Boston, Massachusetts; Carmel, Indiana; Chapel Hill, North Carolina; 
Clarkston, Georgia; Cutler Bay, Florida; Elgin, Illinois; Eugene, Oregon; Evanston, 
Illinois; Fort Collins, Colorado; Henderson, Nevada; Highland Park, Illinois; 
Hoboken, New Jersey; Holyoke, Massachusetts; King County, Washington; Madison, 
Wisconsin; Miami, Florida; Miami Beach, Florida; Milwaukie, Oregon; Newburgh 
Heights, Ohio; Oakland, California; Pittsburgh, Pennsylvania; Portland, Maine; Reno, 

Commerce, Oshkosh Chamber of Commerce, Paducah Area Chamber of Commerce, 
Paintsville/Johnson County Chamber of Commerce, Pennsylvania Manufacturers Association, Port 
Aransas Chamber of Commerce/Tourist Bureau, Powell Valley Chamber of Commerce, Putnam 
Chamber of Commerce, Rapid City Area Chamber of Commerce, Rapid City Economic 
Development Partnership, Redondo Beach Chamber of Commerce, Roanoke Valley Chamber of 
Commerce, Rock Springs Chamber of Commerce, Salt Lake Chamber of Commerce, San Diego 
East County Chamber of Commerce, San Gabriel Valley Economic Partnership, Savannah Area 
Chamber of Commerce, Schuylkill Chamber of Commerce, Shoals Chamber of Commerce, Silver 
City Grant County Chamber of Commerce, Somerset County Chamber of Commerce, South Bay 
Association of Chambers of Commerce, South Carolina Chamber of Commerce, South Dakota 
Chamber of Commerce, Southeast Kentucky Chamber of Commerce, Southwest Indiana Chamber, 
Springerville-Eagar Chamber of Commerce, Springfield Area Chamber of Commerce, St. Louis 
Regional Chamber, State Chamber of Oldahoma, Superior Arizona Chamber of Commerce, Tempe 
Chamber of Commerce, Tennessee Chamber of Commerce and Industry, Tucson Metro Chamber 
of Commerce, Tulsa Chamber of Commerce, Tyler Area Chamber of Commerce, Upper Sandusky 
Area Chamber of Commerce, Utah Valley Chamber, Victoria Chamber of Commerce, Virginia 
Chamber of Commerce, Wabash County Chamber of Commerce, West Virginia Chamber of 
Commerce, West Virginia Manufacturers Association, Westmoreland County Chamber of 
Commerce, White Pine Chamber of Commerce, Wichita Metro Chamber of Commerce, 
Williamsport/Lycoming Chamber of Commerce, Wisconsin Manufacturers & Commerce, Wyoming 
Business Alliance, Wyoming State Chamber of Commerce, Youngstown Warren Regional Chamber. 
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Nevada; Rochester, New York; Syracuse, New York; Tucson, Arizona; Washburn, 
Wisconsin; West Chester, Pennsylvania; West Hollywood, California; the Mayors of 
Dallas, Texas; Knoxville, Tennessee; and Orlando, Florida; American Thoracic 
Society, American Medical Association, American College of Preventive Medicine, 
American College of Occupational and Environmental Medicine; Service Employees 
International Union, American Sustainable Business Council, South Carolina Small 
Business Chamber of Commerce, U.S. Black Chambers, Inc., CABA (Climate Action 
Business Association, New England), Pioneer Valley Local First, Local First Ithaca, 
Green America, Kentucky Sustainable Business Council, West Virginia Sustainable 
Business Council, Ohio Sustainable Business Council, Idaho Clean Energy 
Association, Integrative Healthcare Policy Consortium, Sustainable Furnishings 
Council, National Small Business Network, New York State Sustainable Business 
Council, P3Utah, Business and Labor Coalition of New York, Small Business 
Minnesota, Metro Independent Business Council (Minneapolis), Lowcountry Local 
First (South Carolina), Local First Arizona, Sustainable Business Network of 
Massachusetts, Sustainable Business Network of Greater Philadelphia, Hampton 
Roads Hispanic Chamber of Commerce, Heartland Black Chamber of Commerce 
(Kansas); Catholic Climate Covenant, et al. 4

; Former State Energy and Environmental 
Officials 5

; Grid Experts6
; Union of Concerned Scientists; Madeleine K. Albright, 

Leon E. Panetta, and William J. Burns; Dominion Resources, Inc., Amazon.com, Inc., 

4 Catholic Climate Covenant; Catholic Rural Life; Evangelical Environmental Network; National 
Council of Churches USA; Coalition on the Environment and Jewish Life; Church World Service; 
Union of Reform Judaism; Women of Reform Judaism; National Baptist Convention of America; 
Progressive National Baptist Convention; Hazon; Sisters of Mercy of the Americas, Institute 
Leadership Team; Maryknoll Sisters; Sisters of the Divine Compassion; The Columban Center for 
Advocacy and Outreach; Cabrini College; Fordham University; University of San Diego; Center for 
Sustainability at Saint Louis University; Center for Human Rights and International Justice, Boston 
College; The Boisi Center of Boston College; Conference for Mercy Higher Education; University of 
San Francisco; LeMoyne College; The Center for Peace and Justice Education; Loyola University 
Maryland; The College of the Holy Cross; Florida Council of Churches; Wisconsin Council of 
Churches; The Diocese of Stockton, California; The Diocese of Des Moines, Iowa; The Diocese of 
Davenport, Iowa; Catholic Committee of Appalachia; Sisters of Charity of New York; Dominican 
Sisters of Springfield, IL; Sisters of St. Joseph Earth Center; Sisters of St. Joseph Peace Leadership 
Team; Sisters of Charity of Saint Elizabeth Office of Peace, Justice and Ecological Integrity; School 
Sisters of Notre Dame Atlantic Midwest Province Department of Justice, Peace and Integrity of 
Creation; Buffalo Diocese Care for Creation Committee; and Dominican Sisters of Grand Rapids. 

5 Matt Baker, Janet Gail Besser, Ron Binz, Michael H. Dworkin, Jeanne Fox, Dian Grueneich, 
Roger Hamilton, Paul Hibbard, Karl Rabago, Barbara Roberts, Cheryl Roberto, Jim Roth, Kelly 
Speakes-Backman, Larry Soward, Sue Tierney, Jon Wellinghoff, and Kathy Watson. 

6 Benjamin F. Hobbs, Brendan Kirby, Kenneth J. Lutz, James D. McCalley, and Brian Parsons. 
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Google Inc., Apple Inc., Microsoft Corp., ADOBE, INC., Mars, Inc., Ikea North 
America Services, LLC, Blue Cross and Blue Shield of Massachusetts, Inc., National 
Medical Association, American Public Health Association, National Association for 
Medical Direction of Respiratory Care, American Academy of Pediatrics, Public 
Citizen, Inc., Consumers Union, Citizens Utility Board, Thomas C. Jorling and Leon 
Billings; Climate Scientists 7 ; and Current Members of Congress and Bi-partisan 
Former Members of Congress8

• 

7 David Battisti; Marshall Burke; Ken Caldiera; Noah Diffenbaugh; William E. Easterling III; 
Christopher Field; John Harte; Jessica Hellmann; Daniel Kirk-Davidoff; David Lobell; Pamela 
Matson; Katherine Mach; James C. Mcwilliams; Mario J. Molina; Michael Oppenheimer; Jonathan 
Overpeck; Scott R. Saleska; Noelle Eckley Selin; Drew Shindell; and Steven Wofsy. 

8 Rep. Frank Pallone, Jr. (NJ), Rep. Jared Huffman (CA), Rep. Nancy Pelosi (CA), Rep. Steny H. 
Hoyer (MD), Rep. James E. Clyburn (SC), Rep. Xavier Becerra (CA), Rep. Joseph Crowley (NY), 
Rep. John Conyers, Jr. (MI), Rep. Elijah E. Cummings (MD), Rep. Peter A. DeFazio (OR), Rep. 
Eliot L. Engel (NY), Rep. Raul M. Grijalva (AZ), Rep. Eddie Bernice Johnson (TX), Rep. Sander 
Levin (MI), Rep. John Lewis (GA), Rep. Nita M. Lowey (NY), Rep. Jim McDermott (W A), Rep. 
Richard E. Neal (MA), Rep. David Price (NC), Rep. Charles B. Rangel (NY), Rep. Bobby L. Rush 
(IL), Rep. Jose E. Serrano (NY), Rep. Louise M. Slaughter (NY), Rep. AlmaS. Adams (NC), Rep. 
Pete Aguilar (CA), Rep. Karen Bass (CA), Rep. Ami Bera (CA), Rep. DonaldS. Beyer, Jr. (VA), Rep. 
Earl Blumenauer (OR), Rep. Suzanne Bonamici (OR), Rep. Brendan F. Boyle (PA), Rep. Robert A. 
Brady (PA), Rep. Corrine Brown (FL), Rep. Julia Brownley (CA), Rep. Cheri Bustos (IL), Rep. G.K. 
Butterfield (NC), Rep. Lois Capps (CA), Rep. Tony Cirdenas (CA), Rep. John C. Carney, Jr. (DE), 
Rep. Andre Carson (IN), Rep. Matt Cartwright (PA), Rep. Kathy Castor (FL), Rep. Joaquin Castro 
(TX), Rep. Judy Chu (CA), Rep. David N. Cicilline (RI), Rep. Katherine M. Clark (MA), Rep. 
Emanuel Cleaver, II (MI), Rep. Steve Cohen (TN), Rep. Gerald E. Connolly (VA), Rep. Joe 
Courtney (CT), Rep. Danny K. Davis (IL), Rep. Susan A. Davis (CA), Rep. Diana L. DeGette (CO), 
Rep. John K. Delaney (MD), Rep. Rosa L. DeLaura (CT), Rep. Suzan K. DelBene (W A), Rep. Mark 
DeSaulnier (CA), Rep. Theodore E. Deutch (FL), Rep. Debbie Dingell (MI), Rep. Michael F. Doyle 
(P A), Rep. Tammy Duckworth (IL), Rep. Donna F. Edwards (MD), Rep. Keith Ellison (MN), Rep. 
Anna G. Eshoo (CA), Rep. Elizabeth H. Esty (CT), Rep. Sam Farr (CA), Rep. Chaka Fattah (P A), 
Rep. Bill Foster (IL), Rep. Lois Frankel (FL), Rep. Ruben Gallego (AZ), Rep. John Garamendi (CA), 
Rep. Alan Grayson (FL), Rep. Luis V. Gutierrez (IL), Rep. Janice Hahn (CA), Rep. Alcee L. 
Hastings (FL), Rep. Denny Heck (W A), Rep. Brian Higgins (NY), Rep. Jim Himes (CT), Rep. 
Michael M. Honda (CA), Rep. Steve Israel (NY), Rep. Sheila Jackson Lee (TX), Rep. Hakeem 
Jeffries (NY), Rep. Henry C. "Hank" Johnson (GA), Rep. William R. Keating (MA), Rep. Robin L. 
Kelly (IL), Rep. Joseph P. Kennedy, III (MA), Rep. Daniel T. Kildee (MI), Rep. Derek Kilmer 
(W A), Rep. Ann McLane Kuster (NH), Rep. James R. Langevin (RI), Rep. John B. Larson (CT), 
Rep. Brenda L. Lawrence (MI), Rep. Barbara Lee (CA), Rep. Ted W. Lieu (CA), Rep. Daniel 
Lipinski (IL), Rep. Dave Loebsack (IA), Rep. Zoe Lofgren (CA), Rep. Alan Lowenthal (CA), Rep. 
Ben Ray Lujan (NM), Rep. Michelle Lujan Grisham (NM), Rep. Stephen F. Lynch (MA), Rep. 
Carolyn B. Maloney (NY), Rep. Sean Patrick Maloney (NY), Rep. Doris Matsui (CA), Rep. Betty 
McCollum (MN), Rep. James P. McGovern (MA), Rep. Jerry McNerney (CA), Rep. Gregory W. 
Meeks (NY), Rep. Grace Meng (NY), Rep. Gwen Moore (WI), Rep. Seth Moulton (MA), 

(Footnote Continued .. .) 
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B. Rulings under Review. 

The final agency action under review is: Carbon Pollution Emission Guidelines 

for Existing Stationary Sources: Electric Utility Generating Units; Final Rule, 80 Fed. 

Reg. 64,662 (October 23, 2015). 

C. Related Cases. 

The following consolidated cases pending before the Court challenge a related 

agency action: State of North Dakota v. EPA, No. 15-1381; Murray Energy 

Rep. Patrick E. Murphy (FL), Rep. Jerrold Nadler (NY), Rep. Grace F. Napolitano (CA), Rep. 
Donald Norcross (NJ), Rep. Eleanor Holmes Norton (DC), Rep. Beto O'Rourke (TX), Rep. Bill 
Pascrell, Jr. (NJ), Rep. Donald M. Payne, Jr. (NJ), Rep. Ed Perlmutter (CO), Rep. Scott H. Peters 
(CA), Rep. Chellie Pingree (ME), Rep. Mark Pocan (WI), Rep. Jared Polis (CO), Rep. Mike Quigley 
(IL), Rep. Kathleen M. Rice (NY), Rep. Cedric L. Richmond (LA), Rep. Lucille Roybal-Allard (CA), 
Rep. Raul Ruiz (CA), Rep. C.A. Dutch Ruppersberger (MD), Rep. Gregorio Kilili Camacho Sablan 
(MP), Rep. Linda T. Sanchez (CA), Rep. Loretta Sanchez (CA), Rep. John P. Sarbanes (MD), Rep. 
Jan Schakowsky (IL), Rep. Adam B. Schiff (CA), Rep. Kurt Schrader (OR), Rep. Robert C. "Bobby" 
Scott (VA), Rep. Brad Sherman (CA), Rep. Albio Sires (NJ), Rep. Adam Smith (W A), Rep. Jackie 
Speier (CA), Rep. Eric Swalwell (CA), Rep. Mark Takai (HI), Rep. Mark Takano (CA), Rep. Mike 
Thompson (CA), Rep. Dina Titus (NV), Rep. Paul D. Tonko (NY), Rep. Niki Tsongas (MA), Rep. 
Chris Van Hollen (MD), Rep. Juan Vargas (CA), Rep. Debbie Wasserman Schultz (FL), Rep. Maxine 
Waters (CA), Rep. Bonnie Watson Coleman (NJ), Rep. Peter Welch (VT), Rep. Frederica S. Wilson 
(FL), Rep. John Yarmuth (KY), Sen. Tammy Baldwin (WI), Sen. Michael F. Bennet (CO), Sen. 
Richard Blumenthal (CT), Sen. Cory A. Booker (NJ), Sen. Barbara Boxer (CA), Sen. Sherrod Brown 
(OH), Sen. Maria Cantwell (W A), Sen. Benjamin L. Cardin (MD), Sen. Thomas R. Carper (DE), Sen. 
Robert P. Casey, Jr. (P A), Sen. Christopher A. Coons (DE), Sen. Richard J. Durbin (IL), Sen. 
Dianne Feinstein (CA), Sen. Al Franken (MN), Sen. Kristen E. Gillibrand (NY), Sen. Martin 
Heinrich (NM), Sen. Mazie K. Hirono (HI), Sen. Tim Kaine (VA), Sen. Angus S. King, Jr. (ME), 
Sen. Amy Klobuchar (MN), Sen. Patrick J. Leahy (VT), Sen. Edward J. Markey (MA), Sen. Robert 
Menendez (NJ), Sen. JeffMerldey (OR), Sen. Patty Murray (WA), Sen. Gary C. Peters (MI), Sen. 
Jack Reed (RI), Sen. Harry Reid (NV), Sen. Bernard Sanders (VT), Sen. Brian Schatz (HI), Sen. 
Charles E. Schumer (NY), Sen. Jeanne Shaheen (NH), Sen. Debbie Stabenow (MI), Sen. Mark R. 
Warner (VA), Sen. Sheldon Whitehouse (RI), Sen. Ron Wdyen (OR), Rep. Sherwood Boehlert, Ret. 
(NY), Rep. Milton "Bob" Carr, Ret. (MI), Sen. and Rep. Thomas A. Daschle, Ret. (SD), Rep. 
Thomas Downey, Ret. (NY), Sen. David Durenberger, Ret. (MN), Sen. and Rep. Tom Harkin, Ret. 
(IA), Rep. Bill Hughes, Ret. (NJ), Sen. Robert J. Kerrey, Ret. (NE), Sen. Carl Levin, Ret. (MI), Sen. 
Joseph I. Lieberman, Ret. (CT), Rep. George Miller, Ret. (CA), Sen. George J. Mitchell, Ret. (ME), 
Rep. Jim Moran, Ret. (VA), Rep. Henry Waxman, Ret. (CA), and Sen. and Rep. Timothy E. Wirth, 
Ret. (CO). 
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Corporation v. EPA. et al., No. 15-1396; Energy & Environment Legal Institute v. 

EPA, No. 15-1397; State of West Virginia. et al.. v. EPA. et al., No. 15-1399; 

International Brotherhood of Boilermakers v. EPA, No. 15-1434; Peabody Energy 

Corporation v. EPA. et al., No. 15-1438; Utility Air Regulatory Group. et al.. v. EPA, 

No. 15-1448; National Mining Association v. EPA, No. 15-1456; Indiana Utility 

Group v. EPA. et al., No. 15-1458; United Mine Workers of America v. EPA, No. 15-

1463; Alabama Power Company. et al.. v. EPA. et al., No. 15-1468; Chamber of 

Commerce. et al.. v. EPA. et al., No. 15-1469; Biogenic C02 Coalition v. EPA. et al., 

No. 15-1480; American Coalition for Clean Coal Electricity v. EPA, No. 15-1481; 

Luminant Generation Company. et al.. v. EPA. et al., No. 15-1482; and National 

Rural Electric Cooperative Association. et al.. v. EPA, No. 15-1484. 

/ s/ Eric G. Hostetler 
ERIC G. HOSTETLER 
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INTRODUCTION 

The Clean Power Plan ("the Rule") addresses the Nation's most important and 

urgent environmental challenge. The Rule will secure critically important reductions 

in carbon dioxide ("COz") emissions from what are by far the largest emitters in the 

United States-fossil-fuel-fired power plants. COz and other heat-trapping 

greenhouse-gas emissions pose a monumental threat to Americans' health and welfare 

by driving long-lasting changes in our climate, leading to an array of severe negative 

effects, which will worsen over time. These effects include rising sea levels that could 

flood coastal population centers; increasingly frequent and intense weather events 

such as storms, heat waves, and droughts; impaired air and water quality; shrinking 

water supplies; the spread of infectious disease; species extinction; and national 

security threats. 

The Clean Air Act ("the Act" or "the CAA") provides the Environmental 

Protection Agency ("EPA") well-established authority to abate threats to public health 

and welfare by limiting the amount of air pollution that power plants pump into the 

atmosphere. For decades, a host of CAA regulatory programs have limited various 

pollutants emitted by these plants. 

The Supreme Court has clarified that EPA's duties under CAA Section 111 (d), 

42 U.S.C. § 7411(d), encompass the responsibility to limit power plants' COz 

emissions to abate climate change threats. Am. Elec. Power Co. v. Connecticut 
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("AEP"), 564 U.S. 410,423 (2011). The Rule properly exercises the statutory 

authority recognized in AEP. 

EPA has thoroughly and carefully applied-based on an extensive 

administrative record-the Section 111 criteria to the unique circumstances of COz 

emissions from fossil-fuel-fired power plants. The Rule determines the "best system 

of emission reduction" ("Best System") for existing power plants and an achievable 

degree of cost-reasonable COz emission limitation that reflects that system's 

application. 42 U.S.C. § 7411 (a)(1). 

To determine the Best System, EPA closely examined the strategies, 

technologies, and approaches that power plants and states are already using to reduce 

COz emissions. Based on that analysis, the Best System applied by EPA includes 

highly cost-effective, flexible, and proven emission-reduction strategies premised on 

increased utilization of cleaner forms of power generation. These emission-reduction 

strategies-which EPA terms "generation-shifting"-are not only already widely used 

but have been previously incorporated into numerous CAA regulatory programs for 

the power industry. These strategies take advantage of the industry's unique 

characteristics, including the fact that power plants generate electricity within an 

interconnected electric grid using processes that have vastly different air-pollution 

impacts, with all sources' operations closely and constantly coordinated to keep supply 

and demand in balance. 
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Under the Act's program of cooperative federalism, the Rule applies the Best 

System to calculate achievable emission-reduction targets for states to meet (or, if a 

state so chooses, for EPA to implement directly) through their subsequent 

establishment of specific emission standards for specific plants. The Rule gradually 

phases in emission standards from 2022 to 2030; provides states considerable 

flexibility to design standards tailored to their individual circumstances and 

preferences; and follows existing industry trends without resulting in any fundamental 

redirection of the energy sector. 

Petitioners seek to thwart any federal limitation of power plants' voluminous 

COz emissions, or at least limit the scope to negligible requirements that would fail to 

address the threats presented and fall far short of what is cost-effectively achievable. 

To these ends, Petitioners champion statutory constructions that are not required by 

the statutory text and would frustrate Congress's intent. 

The Rule reflects the eminently reasonable exercise of EPA's recognized 

statutory authority. It will achieve cost-effective COz reductions from an industry that 

has already demonstrated its ability to comply with robust pollution-control standards 

through the same measures and flexible approaches. The Rule fulfills both the letter 

and spirit of Congress's direction in the Act, and the petitions should be denied. 

STATEMENT OF JURISDICTION 

The consolidated petitions for review of the Rule were timely filed in this Court 

pursuant to 42 U.S.C. § 7607(b). 
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STATEMENT OF THE ISSUES 

Section 111 (d) (1) (A) directs the regulation of existing sources of certain 

pollutants through a program of cooperative federalism. It authorizes EPA to set 

guidelines directing states to establish "standard[s] of performance" for sources, 

which must reflect the emission limitation achievable applying the "best system of 

emission reduction" EPA determines has been adequately demonstrated, taking into 

account cost and other factors. Against this background, this case presents the 

following issues: 

1. Did EPA appropriately determine that the Best System of COz emission 

reduction for fossil-fuel-fired power plants includes proven and 

cost-effective strategies to increase utilization of cleaner forms of power 

generation, given that power plants operate within an interconnected grid 

linking facilities that have vastly disparate COz emissions, and given that 

alternative systems of emission reduction such as sequestering COz 

underground would be far more expensive? 

2. Did EPA reasonably conclude that the prior regulation of different 

pollutants emitted by power plants under a different statutory program ( 42 

U.S.C. § 7412, the hazardous pollutant program) does not bar regulation of 

power-plant COz emissions under Section 111 (d)? 

3. Does a regulatory program that permits states to choose between regulating 

power plants' COz emissions themselves or declining to do so-in which 
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case EPA would have full responsibility for directly regulating sources in 

that state-violate the Tenth Amendment, or is it a lawful exercise in 

"cooperative federalism"? 

4. Does a procedural challenge alleging inadequate notice meet the 

requirements of 42 U.S.C. § 7607 where the identified provisions flow 

directly from EPA's proposals and where procedural challenges were not 

raised with reasonable specificity during the period for public comment? 

5. Did EPA identify an achievable degree of emission limitation where EPA 

developed a robust record and applied conservative estimates for projecting 

feasible heat-rate improvements and increased use of cleaner production 

methods over the Rule's lengthy implementation period? 

6. Did EPA properly consider, based on a robust record, the relevant statutory 

factors and reasonably determine that the performance standards will not 

compromise the reliability of the electricity system? 

7. Did EPA properly calculate emission reduction goals for Wisconsin, 

Wyoming and Utah, and reasonably disallow compliance credits for existing 

generation that is already accounted for in a baseline level? 

PERTINENT STATUTES AND REGULATIONS 

The pertinent statutes and regulations are set forth in the addendum. 
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STATEMENT OF THE CASE 

I. Statutory and Regulatory Background. 

The purpose of the CAA is to promote public health and welfare by addressing 

air pollution. 42 U.S.C. § 7401(b)(1). The Act establishes a comprehensive program 

for air-pollution control through a system of shared federal and state responsibility. 

The CAA's regulatory program addresses three general categories of pollutants 

emitted from existing stationary sources: (1) criteria pollutants, which are addressed 

under the National Ambient Air Quality Standards ("NAAQS") program, see 42 

U.S.C. §§ 7408-7410; (2) hazardous air pollutants, which are addressed under the 

National Emission Standards for Hazardous Air Pollutants program, see 42 U.S.C. 

§ 7412; and (3) "pollutants that are (or may be) harmful to public health or welfare but 

are not or cannot be controlled under [42 U.S.C. §§ 7408-7410 or 7412]," which are 

addressed under the Section 111 "Standard of Performance" program, see 42 U.S.C. 

§ 7411. 40 Fed. Reg. 53,340 (Nov. 17, 1975). Together, these three programs 

constitute a comprehensive framework to regulate air pollutants with "no gaps in 

control activities pertaining to stationary source emissions that pose any significant 

danger to public health or welfare." S. Rep. No. 91-1196, at 20 (1970); see 80 Fed. 

Reg. 64,662, 64,711 (Oct. 23, 2015). 

Section 111 "speaks directly to emissions of [COz]" from the Nation's existing 

power plants. AEP, 564 U.S. at 424. Section 111 "directs the EPA Administrator to 

list 'categories of stationary sources' that 'in [her] judgment ... caus[e], or contribut[e] 
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significantly to, air pollution which may reasonably be anticipated to endanger public 

health or welfare."' Id. (quoting 42 U.S.C. § 7411 (b)(1)(A)). For each category, EPA 

must prescribe federal "standards of performance" for emissions of pollutants from 

new or modified sources. 42 U.S.C. § 7411(b)(1)(B). In addition, EPA "shall 

prescribe regulations" under Section 111 (d) with respect to existing sources for 

pollutants not covered under certain other programs. I d. § 7 411 (d). These 

regulations are not designed to regulate existing sources directly, but instead to guide 

"each State" in submitting to EPA a "satisfactory" plan that establishes "standards of 

performance" for any existing source of the relevant pollutant. Id. 

A "standard of performance" is defined as: 

a standard for emissions of air pollutants which reflects the 
degree of emission limitation achievable through the 
application of the best system of emission reduction which 
(taking into account the cost of achieving such reduction 
and any nonair quality health and environmental impact 
and energy requirements) the Administrator determines has 
been adequately demonstrated. 

Id. § 7411(a)(1). Under that definition, the emission requirements imposed on 

particular sources must "reflectO" an overarching, foundational determination that is 

made by EPA. Specifically, EPA identifies those "system[s] of emission reduction" 

that are "adequately demonstrated" for a particular source category; determines the 

"best" of these systems, based on the relevant criteria; and then derives from that 

system an "achievable" emission-performance level for sources. 80 Fed. Reg. at 

64,720. 
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EPA promulgates its determination in "emission guidelines." 40 C.F.R. Part 

60, Subpart B. These guidelines also provide procedures for states to submit, and 

EPA to approve or disapprove, individualized state plans, which specify the specific 

emission standards applicable to particular sources within a state, along with 

implementation measures. 42 U.S.C. § 7411 (d)(1). If a state elects not to submit a 

plan, or does not submit a "satisfactory" plan, EPA must promulgate a federal plan 

that directly limits emissions from the state's sources. Id. § 7411(d)(2). 

II. Factual Background. 

A. Greenhouse-Gas Emissions and Climate Change. 

COz and other greenhouse gases in the atmosphere have risen to 

unprecedented levels as a result of human activities, and these gases are the root cause 

of ongoing global climate change. 74 Fed. Reg. 66,496, 66,517 (Dec. 15, 2009). In 

Massachusetts v. EPA, 549 U.S. 497 (2007), the Supreme Court held that the 

"sweeping definition of 'air pollutant"' in the CAA unambiguously covers 

"greenhouse gases"-so named because they "actO like the ceiling of a greenhouse, 

trapping solar energy and retarding the escape of reflected heat." Id. at 505, 528-29 

(citing 42 U.S.C. § 7602(g)). On remand, EPA comprehensively assessed the effects 

of greenhouse-gas pollution, concluding that it endangers the public health and 

welfare of current and future generations and thus requires CAA regulation. 7 4 Fed. 

Reg. at 66,516-36. EPA determined, among other things, that the risks include sea 

level rise, extreme weather events, drought, and harm to agriculture and water 
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resources; as well as sickness or mortality from reduced air quality, intensified heat 

waves, and increases in food- and water-borne pathogens. Id. at 66,497, 66,524-36. 

Climate change is already occurring. Nineteen of the twenty warmest years on 

record have all occurred in the past twenty years, and 2015 was the hottest year ever 

recorded. 9 Recent scientific assessments have found that climate change is damaging 

every area of the country. 80 Fed. Reg. at 64,686-88. These assessments make clear 

that substantially reducing emissions now is necessary to avoid the worst impacts. Id. 

In December 2015, 195 countries adopted the most ambitious climate change 

agreement in history, which establishes a long-term global framework to reduce 

greenhouse-gas emissions. 10 This agreement sets a goal of keeping warming well 

below two degrees Celsius and recognizes that to meet that goal countries will need to 

reduce their greenhouse-gas emissions as soon as possible. 

B. Fossil-Fuel-Fired Power Plants. 

Fossil-fuel-fired power plants are particularly large sources of numerous air 

pollutants. Since the CAA's passage in 1970, EPA has set emission requirements for 

these plants to fulfill the Act's primary objective to protect public health and the 

environment. Many CAA regulatory programs apply to these plants' emissions, 

9 NOAA, Global Temperature Recap, available at https:/ /www.climate.gov/news
features/videos/2014-global-temperature-recap; https:/ /www.climate.gov /news
features/featured-images/no-surprise-2015-sets-new-global-temperature-record. 

10 Paris Agreement, available at http:/ /www.cop21.gouv.fr/ en/195-countries-adopt
the-first -universal-climate-agreement/. 
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including the NAAQS, Section 111, hazardous-pollutant, regional-haze, and acid-rain 

programs. To implement these programs, EPA has promulgated numerous rules 

limiting emissions from these plants in a manner that does not interfere with the 

reliable supply of electricity at a reasonable cost. 11 

Fossil-fuel-fired power plants are by far the highest-emitting stationary sources 

of C02, generating approximately 37% of all domestic man-made C02 emissions-

almost three times as much as the next ten stationary-source categories combined. 12 

No serious effort to address the monumental problem of climate change can succeed 

without meaningfully limiting these plants' C02 emissions. 

The Supreme Court addressed the regulation of C02 from power plants in 

AEP. There, the utility industry used EPA's ability to regulate power-plant C02 

emissions to oppose federal common law nuisance claims. Examining Section 111 (d), 

the Court concluded that the Act provides a means for EPA to provide the "same 

relief'' sought by the plaintiffs-that is, limitations on power-plant C02 emissions that 

would abate their contribution to climate change. The Court found that because the 

Act "'speaks directly' to emissions of [C02] from the defendants' plants," there was 

"no room for a parallel track." 564 U.S. at 424-25. The Court explained that EPA is 

an "altogether fitting" "expert agency" that is "best suited to serve as primary 

11 80 Fed. Reg. at 64,696-99. 

12 Id. at 64,689; EPA-HQ-OAR-2013-0602-36479, 3-14,JA00295. 
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regulator" of power-plant COz emissions, and to determine "the appropriate amount 

of [COz] regulation." Id. at 427. The Court further explained that Congress, through 

Section 111(d), specifically entrusted EPA to engage in the "complex balancing" task 

of weighing "the environmental benefit potentially achievable" with "our Nation's 

energy needs and the possibility of economic disruption." Id. The Court added that 

"[t]he appropriate amount of regulation ... cannot be prescribed in a vacuum: as with 

other questions of national or international policy, informed assessment of competing 

interests is required." Id. 

C. Overview of the Clean Power Plan. 

In 2014, EPA proposed COz emission standards for new and existing 

fossil-fuel-fired power plants. See 79 Fed. Reg. 34,830 Qune 18, 2014) (existing 

sources); 79 Fed. Reg. 34,960 Qune 18, 2014) (modified sources); 79 Fed. Reg. 1430 

Qan. 8, 2014) (new sources). The existing source proposal ("the Proposal") proposed 

state-by-state emission-reduction goals. Later in 2014, after receiving extensive 

stakeholder input, EPA published a supplemental Notice of Data Availability 

("Supplemental Notice") for the existing source rule, soliciting comment on 

stakeholders' suggestions. 79 Fed. Reg. 64,543 (Oct. 30, 2014). 

On October 23, 2015, EPA published two final rules. One establishes COz 

emission standards under Section 111 (b) for new, modified, and reconstructed plants. 
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80 Fed. Reg. 64,510Y The other, the Rule, establishes Section 111(d) emission 

guidelines for states to follow in developing plans limiting COz from existing plants. 

80 Fed. Reg. 64,662. EPA additionally proposed two approaches to a federal plan for 

states that do not submit an approvable plan and models for states to use in 

developing their own plans. 80 Fed. Reg. 64,966 (Oct. 23, 2015). 

1. The Building Blocks and the best system of emission 
reduction. 

In the Rule, based on an analysis of what power plants are already doing with 

the purpose or effect of reducing COz emissions, EPA determined that the "best 

system of emission reduction" "adequately demonstrated" for existing plants is a 

combination of three general types of pollution-control measures, referred to as 

"Building Blocks": 

(1) improving heat rates 14 at coal-fired steam plants ("Building Block 1"); 

(2) substituting generation from lower-emitting existing natural gas combined
cycle plants ("gas plants") for generation from higher-emitting steam plants, 15 

which are primarily coal-fired ("Building Block 2");16 and 

13 This rule is the subject of a separate set of consolidated petitions in this Court (Case 
No. 15-1381 and consolidated cases). 

14 Heat rate represents the efficiency with which plants convert fuel to electricity. 

15 For simplicity, coal-, oil- and gas-fired steam plants collectively are referred to in 
this brief as "coal-fired" or "steam" plants or units. Accord 80 Fed. Reg. at 64,795. 
Natural gas combined-cycle units are referred to as "gas" or "gas-fired" plants or 
units. 

16 A typical gas-fired plant produces less than half as much COz per megawatt-hour of 
electricity generated as a typical coal-fired plant. Id. 
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(3) substituting generation from new zero-emitting renewable-energy 
generating capacity for generation from existing fossil-fuel-fired plants, which 
are primarily coal- or gas-fired ("Building Block 3")Y 

80 Fed. Reg. at 64,666-67. EPA determined that these measures are collectively the 

Best System because plants can implement them to achieve substantial COz 

reductions cost-effectively, without adverse energy reliability impacts. Id. at 

64,744-51. 

EPA evaluated a full range of alternatives, including available technological 

measures that can be integrated into the design and operation of individual plants, 

such as converting coal-fired plants to combust a combination of natural gas and coal 

("co-firing") or capturing COz and storing it securely underground ("carbon 

sequestration"). Id. at 64,724-28. EPA concluded that some co-firing and carbon-

sequestration measures were "technically feasible and within price ranges that the 

EPA has found to be cost effective in the context of other [greenhouse-gas] rules, that 

a segment of the source category may implement these measures, and that the 

resulting emission reductions could be potentially significant." Id. at 64,727. EPA 

concluded, however, that Building Blocks 2 and 3 (generation-shifting) would be less 

expensive and otherwise better meet the relevant statutory factors, in part because 

17 Renewable-energy plants that emit no COz include hydroelectric, wind, solar, and 
some geothermal plants. 
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they are the prevalent approach states and companies are already taking to address 

COz emissions. Id. 

EPA explained that generation-shifting measures are well-established 

techniques for reducing power-plant emissions that have already been incorporated 

into many other CAA programs. Id. at 64,709, 64,725. Power generators produce a 

relatively fungible product-electricity-and they operate within an interconnected 

grid in which electricity generally cannot be stored in large volumes, so generation and 

use must be balanced in real time. Id. at 64,677. Because of their uniquely 

interconnected and interdependent operations, power plants shift generation in the 

normal course of business. For example, assuming demand is constant, when a power 

plant goes off-line for repairs, its generation is replaced by another plant's. 

Generators can cost-effectively reduce pollution by shifting generation from 

higher- to lower-emitting plants, thereby achieving a degree of emission limitation that 

might otherwise have required more expensive investments in end-of-the-stack 

technologies at their particular plants. Id. at 64,782 n.604, 64,795-811. For example, 

shifting generation from a coal-fired plant to a gas-fired plant or renewable generation 

generally results in a 50% or 100%, respectively, emission reduction. Id. at 64,795. 

EPA described in great detail the specific steps that particular sources may take 

to implement generation-shifting measures as a pollution-control strategy for 

purposes of complying with state-adopted emission standards. I d. at 64,731-33, 

64,796, 64,804-06; Legal Memorandum Accompanying Clean Power Plan for Certain 
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Issues ("Legal Mem.") 137-48, EPA-HQ-OAR-2013-0602-36872,Joint Appendix, 

JA003337-48. For example, if a state were to establish rate-based 18 limitations, a 

particular source might make direct investments in cleaner power generation, for 

which it could receive emission-rate credits (i.e., an adjustment to its actual emission 

rate for purposes of demonstrating compliance with a regulatory standard). Or the 

source might acquire emission-rate credits from other sources that have invested in 

eligible measures. 80 Fed. Reg. at 64,731-33. 

If a state were to establish a mass-based trading program19 (limiting the total 

mass of its sources' emissions), its higher-emitting sources would need more emission 

allowances, and thereby incur higher costs, than lower-emitting sources. In this 

manner, a mass-based approach provides market-based economic incentives for 

lower-emitting generation. 

2. The uniform rates and state plans. 

Having identified the "best" COz reduction system, EPA quantified the degree 

of emission reduction achievable under that system for two subcategories of sources: 

steam units and gas-fired units. Id. at 64,663. To do so, EPA applied the Best System 

18 A rate-based standard is expressed in the form of a rate of emissions per unit of 
energy production (e.g., pounds per megawatt-hour). 

19 Trading-based emission programs can take different forms, but generally provide 
sources with an incentive to employ cost-effective emission-reduction strategies by 
enabling sources, through projects that reduce emissions, to earn or save credits or 
allowances, which can then be sold to other sources to meet emission requirements. 

15 

ED_0011318_00011170-00048 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

to 2012 baseline data and quantified, in the form of COz emission rates, the 

reductions achievable for each subcategory in 2030 in each of three regions, known as 

"Interconnections," in which electricity generation is managed. 20 Id. at 64,738. EPA 

then established the least stringent of the three calculated regional rates as nationally 

uniform performance rates ("uniform rates") for each subcategory: 771 pounds of 

COz per megawatt-hour (lb. COz/MWh) for gas-fired units, and 1305 lb. COz/MWh 

for steam units. Id. at 64,742, 64,961 (Table 1). These uniform rates are effective 

emission rates, incorporating adjustments to actual rates to credit sources' ability to 

implement generation-shifting measures as a pollution-control strategy. 

To enhance state planning flexibility, the Rule translates the uniform rates into 

equivalent state-specific emission goals for 2030, expressed in terms of both the rate 

of emissions per unit of energy production ("rate-based goals") and the total mass of 

emissions ("mass-based goals"). Id. at 64,820. The Rule then gives each state several 

options for its plan: simply apply the uniform rates to all sources within the state, or 

otherwise meet either the equivalent rate-based or mass-based state-specific goals. Id. 

at 64,832-37. Under the latter options, states can assign emission standards for 

particular plants that depart from the uniform rates, so long as the equivalent state 

20 Electricity across the continental United States is transmitted and distributed 
through three physically interconnected networks: the Eastern Interconnection, the 
Western Interconnection, and the Texas Interconnection, which each act like a single 
machine. Id. at 64,692. 
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goals are met. The Rule thus does not require any particular amount of reductions by 

any particular source at any particular time. 

The Rule does not limit states and sources to using the specific measures 

identified by EPA as the Best System. Id. at 64,710. Instead, states and sources have 

the flexibility to choose from a wide range of measures to achieve the emission 

limitations, including technological controls such as carbon sequestration or co-firing 

(which some sources are already undertaking). Id. at 64,756-57. The Rule also 

accommodates emission-trading programs and other compliance strategies that 

significantly enhance flexibility and cost-effectiveness. Id. at 64,834-35. 

To further enhance state flexibility, the Rule authorizes a "state measures" 

approach, under which states may defer imposing Section 111 (d) emission standards 

on plants by relying upon new or existing state-law-only measures applicable to 

entities other than fossil-fuel-fired power plants (e.g., programs that encourage more 

efficient energy use and thereby indirectly reduce power plants' emissions by lowering 

demand for power), provided the state goal is achieved. Id. at 64,835-37. 21 

While EPA's guidelines contemplate that the industry will gradually move 

towards cleaner production processes, the guidelines do not require any particular 

source to reduce its operations. Regardless of whether a state decides to apply the 

21 Demand-side energy efficiency refers to an extensive array of technologies, practices 
and measures that are applied to reduce energy demand while providing the same or 
better level and quality of service. 80 Fed. Reg. at 64,692 n.1 00. 
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uniform rates or to meet the guidelines' equivalent state goals, each source may 

increase its own operations, so long as it obtains emission-rate credits (in the case of 

rate-based standards) or allowances (in the case of tradeable mass-based standards) as 

needed to meet its emission-reduction obligations. 80 Fed. Reg. at 64,779. Nor does 

the Rule require any reduction in overall electricity generation, 22 or require any plants 

to close. 

The Rule's requirements phase in gradually, in a fairly even amount each year, 

through 2030. 23 No reductions are required from sources until2022 at the earliest. In 

fact, all states may delay requiring emission reductions from sources until2023, and 

most until2024, and still meet the Rule's requirements. Id. at 64,785-86. When fully 

implemented in 2030, the Rule will reduce power-plant C02 emissions by 

approximately 16% from 2020 levels. Id. at 64,924, Tables 15 and 16. This amount 

of reduction follows existing industry trends and is not far from the amount of C02 

reductions achieved from the power sector between 2002 and 2013, when no federal 

22 Contrary to Petitioners' assertion, Pet. Legal Br. 15,21 n.18, the guidelines are 
premised entirely on the application of the Building Blocks, and not based on any 
assumed fall in demand for electricity. 80 Fed. Reg. at 64,778. Petitioners conflate 
EPA's regulatory impact analysis, which contains an assessment that many states will 
voluntarily elect to draw upon demand-side energy efficiency for purposes of 
compliance with the guidelines, with the manner in which the guidelines were set. 

23 Goal Computation Technical Support Document ("Computation TSD") 19, EPA
HQ-OAR-2013-0602-36850, JA003045. 
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guidelines were in place. Regulatory Impact Analysis ("RIA") 2-26, Table 2-6, EPA

HQ-OAR-2013-0602-371 OS, JA003632. 

Under the Rule, States have until September 2018 to submit their plans. 80 

Fed. Reg. at 64,669. States may also entirely decline to do so, in which case the only 

consequence is that EPA will promulgate a federal plan, which as proposed would 

institute a flexible emission-trading program for that state's plants. Id. at 64,881-82; 

80 Fed. Reg. at 64,970. 

3. The regulatory impact analysis. 

When promulgating the Rule, EPA also released a detailed assessment of its 

likely economic impact. EPA concluded that the Rule would not result in any 

substantial increase in electricity costs to the public. 80 Fed. Reg. at 64,679-81, 

64,748-51; RIA 3-35-3-40,JA003667-72. EPA further explained that the Rule would 

not reduce the reliability of the electricity system and is consistent with long-term 

trends towards less coal-fired and more gas-fired and renewable generation. 80 Fed. 

Reg. at 64,671, 64,694-96, 64,709. 

4. Public outreach and response to comments. 

The Rule is the product of an extensive public engagement process. 80 Fed. 

Reg. at 64,672. The Proposal and Supplemental Notice together solicited comment 

on a broad range of options for quantifying and applying the Building Blocks. ~ 

79 Fed. Reg. at 64,548-53; 79 Fed. Reg. at 34,862, 34,865-71, 34,875-78, 34,882, 
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34,888, 34,890, 34,892. 24 Given the diversity of options, EPA's proposal included a 

mechanism allowing states to compute how the options would change the draft state 

goals. See Goal Computation Technical Support Document (Proposal) 20, EPA-HQ-

OAR-2013-0602-0460 (describing accompanying Excel workbook),JA002872. 

EPA received more than four million comments on the Proposal and 

Supplemental Notice, which led to numerous improvements to the Proposal. 80 Fed. 

Reg. at 64,672.25 But these improvements did not change the fundamental design of 

the Rule. The final Rule, like the Proposal, establishes state-by-state emission targets 

based on the application of identified Building Blocks; places responsibility on states 

to develop plans to meet these emission-reduction targets; and allows states to rely on 

a broad set of measures, including trading programs and, at least initially, state-law-

only measures that do not hold power plants directly responsible for reducing their 

em1ss1ons. 

24 EPA also solicited comment on whether trading programs should be authorized. 
79 Fed. Reg. at 34,927. 

25 For example, after requesting and considering comments on these issues, EPA in 
the final Rule applied the Building Blocks on a regional, as opposed to a state-by-state, 
basis, and updated its proposed alternative methodology for quantifying renewable
energy potential-premised on adding an annual growth component to a base case
to reflect the most relevant and recent data. 79 Fed. Reg. at 34,865, 34,869-70; 79 
Fed. Reg. at 64,547; 80 Fed. Reg. at 64,738-39, 64,806-07. 
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5. The stay applications. 

Petitioners sought a stay of the Rule pending review. On January 21, 2016, this 

Court unanimously denied that request, and established an expedited briefing 

schedule. Dkt. No. 1594951. The Supreme Court granted applications for a stay by a 

5-4 vote on February 9, 2016. Order) West Virginia v. EPA, No. 15A773. 

SUMMARY OF ARGUMENT 

Fossil-fuel-fired power plants emit vast amounts of C02 pollution, and this 

pollution poses grave threats to public health and welfare. The Supreme Court has 

confirmed that EPA has the authority to regulate this pollution, from these sources, 

under this statutory provision. AEP, 564 U.S. at 424. In the Rule, EPA has 

appropriately exercised this recognized statutory authority. 

Section 111 (d) identifies specific factors that EPA must consider in establishing 

emission guidelines for states to follow in setting emission standards for specific 

plants. EPA properly applied these factors in the Rule. The Rule reasonably applies 

the Best System for reducing C02 emissions from sources that operate by means of 

an interconnected electric generating system. The Rule is premised on flexible and 

cost-effective emission-reduction measures that are already widely employed by power 

plants and that have been used in numerous prior CAA and state regulatory programs. 

Petitioners' assorted attacks on EPA's interpretations and analyses lack merit. 

EPA's interpretation that the Best System for reducing C02 may include emission 

reductions achieved through greater use of cleaner forms of generation is consistent 
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with the statutory text and best fulfills Congress's intent to cost-effectively reduce 

pollution and protect public health and welfare. Indeed, even if EPA had premised 

the Best System on technological measures such as co-firing and carbon sequestration, 

few plants would likely elect to comply with their standards by actually using these 

technologies; rather, they would rely on lower-cost generation-shifting. EPA's 

interpretation does not impinge upon states' traditional authorities to regulate 

intrastate electricity sales and to license new power facilities. 

Petitioners' argument that the text of Section 111 (d) bars EPA from regulating 

power plants' COz emissions because power plants' emissions of other pollutants are 

regulated under Section 112 also fails. Section 111 (d) is ambiguous, and EPA 

reasonably resolved those ambiguities-and avoided creating an unnecessary conflict 

in enacted statutory text-by concluding that Congress did not intend to bar 

regulation of different pollutants under different programs. 

Petitioners' claims that the Rule is unconstitutional also lack merit. The Rule is 

an exercise in cooperative federalism akin to numerous other court-approved 

regulatory programs, and it neither unlawfully coerces nor commandeers states given 

that states may opt to do nothing, in which case EPA will regulate sources directly. 

The fact that sources may ask state regulators to take ancillary action-e.g., modifying 

a permit-as an indirect result of a federal plan does not implicate the Tenth 

Amendment. To hold otherwise would break new ground, throwing the 

constitutionality of many other federal programs into question. 
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With respect to Petitioners' "record-based" arguments, the Rule's requirements 

are lawful in all respects. The Rule was promulgated using proper procedures. The 

improvements made to the final rule were a logical outgrowth of EPA's Proposal and 

Supplemental Notice. 

EPA identified an achievable degree of emission limitation applying the three 

Building Blocks comprising the Best System. EPA made reasonable projections based 

on extensive data and analyses, and in setting the required degree of limitation, EPA 

made numerous conservative assumptions so as to assure that standards would be 

achievable. The record supports EPA's determination that states are likely to 

establish trading programs that will facilitate compliance, but sources can achieve 

standards consistent with the guidelines without trading. 

The Rule comports with the Act in all other respects. EPA reasonably 

performed its Congressionally assigned task to consider energy requirements and the 

reliability of electricity supply. EPA subcategorized appropriately and established 

reasonable requirements if carbon sequestration is employed. The Rule does not 

regulate new sources. EPA's limitations on compliance crediting were reasonable. 

STANDARD OF REVIEW 

The Rule can be overturned only if it is "arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law" or in excess of EPA's "statutory 

jurisdiction, authority, or limitations." 42 U.S.C. § 7607(d)(9). "The scope of review 

under the 'arbitrary and capricious' standard is narrow and a court is not to substitute 
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its judgment for that of the agency." Motor Vehicle Mfrs. Ass'n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983). The Court must "give an extreme degree of 

deference to the EPA's evaluation of scientific data within its technical expertise," 

especially where it reviews "EPA's administration of the complicated provisions of 

the [CAA]." Miss. Comm'n on Envtl. Quality v. EPA ("Miss. Comm'n"), 790 F.3d 

138, 150 (D.C. Cir. 2015) (quotations omitted). 

In interpreting statutory terms, the Court applies the familiar analysis of 

Chevron. U.S.A. v. Natural Res. Def. CounciL Inc., 467 U.S. 837 (1984). The Court 

applies the language of the statute where it reflects "the unambiguously expressed 

intent of Congress," but where the statute is "silent or ambiguous with respect to the 

specific issue," the Court must defer to the agency's interpretation so long as it is 

"based on a permissible construction of the statute." Id. at 842-43. As the Supreme 

Court has explained, an administrative agency's power to administer a Congressionally 

created program "'necessarily requires the formulation of policy and the making of 

rules to fill any gap left, implicitly or explicitly, by Congress."' Long Island Care at 

Home. Ltd. v. Coke, 551 U.S. 158, 165 (2007) (quoting Chevron, 467 U.S. at 843). 

Furthermore, under Chevron, the Court "presume[s] that when an 

agency-administered statute is ambiguous with respect to what it prescribes, Congress 

has empowered the agency to resolve the ambiguity." Natural Res. Def. Council v. 

EPA ("NRDC v. EPA"), 777 F.3d 456,463 (D.C. Cir. 2014). 
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Judicial review of procedural challenges is governed by 42 U.S.C. § 

7607(d)(9)(D). Under Section 7607(d)(9)(D), a court may not reverse a CAA action 

for procedural error unless: (1) the error was arbitrary or capricious, (2) an objection 

to the procedure was raised with reasonable specificity during the public comment 

period, and (3) the error was so serious and related to matters of such central 

relevance that there is a substantial likelihood that the rule would have been 

significantly changed absent the error. 

ARGUMENT 

I. EPA Properly Exercised Its Section 111(d) Authority by Including 
Generation-Shifting Within the Selected Best System. 

This critically important Rule marks a significant step forward in addressing the 

Nation's most urgent environmental threat. Fossil-fuel-fired power plants are, far and 

away, the largest stationary sources of COz pollution, and no meaningful effort to 

abate climate change can fail to address them. EPA's authority and responsibility 

under Section 111 (d) to control this pollution is well-established and was central to 

the Supreme Court's holding in }1.EP that "the [Clt.A] and the EP.A actions it 

authorizes displace any federal common-law right to seek abatement of [COz] 

emissions from fossil-fuel fired power plants." 564 U.S. at 424. EPA has properly 

performed its Congressionally assigned task to limit this pollution. 

The Rule's emission requirements are based on methods of cleaner electricity 

generation that are alreatjy prevalent in the industry and included within existing state 

25 

ED_0011318_00011170-00058 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

programs. The requirements are gradually phased in over a period of fifteen years, are 

consistent with existing power sector trends, and can be readily implemented, without 

imposing excessive costs or adversely affecting energy reliability. 

Petitioners' core legal arguments largely rest on hyperbolic mischaracterizations 

of this Rule as broadly regulating energy markets and generation. This Rule is an 

air-pollution rule specifically authorized by the CAA. It is not an energy rule. The 

Rule limits emissions of an exceptionally important air pollutant that is emitted in 

huge quantities by power plants, but it does not regulate any other aspect of energy 

generation, distribution, or sale. Like any pollution limits for the power industry, the 

Rule will indirectly impact energy markets, but those impacts do not mean EPA has 

overstepped its authority. 

A. EPA Properly Applied the Statutory Factors. 

Under Section 111(d)'s program of shared federal and state responsibility, EPA 

requires states to submit "satisfactory" state plans that "establish standards of 

performance for any existing source." 42 U.S.C. § 7411(d). The standards of 

performance must "reflectO" the "degree of emission limitation" that is "achievable" 

through the application of the "best system of emission reduction" that "the 

Administratordetermines has been adequately demonstrated." Id. § 7411(a)(1) 

(emphasis added). Thus, EPA has authority to determine the substantive criteria that 

will govern EPA's review of whether state plans are "satisfactory." The Rule contains 

such guidelines for COz. 
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Breaking the definition of "standard of performance" into its component parts, 

EPA's task in establishing guidelines for states is straightforward. EPA's guidelines 

comport with the statutory scheme if they satisfy the following four criteria: (1) they 

are based on the application of a "system of emission reduction," (2) that is 

"adequately demonstrated," (3) that is the "best" available system considering, among 

other things, "costs" and "energy requirements," and ( 4) they "reflectO" an 

"achievable" degree of emission limitation. Id. § 7411(a)(1); 80 Fed. Reg. at 

64,720-22; see also 40 C.F.R. §§ 60.21(e), 60.22(a). As demonstrated next, the Rule 

meets each criterion. 

1. Generation-shifting is a "system of emission reduction." 

Congress's language-identifying the "best system of emission reduction" as 

the central determination in the standard-setting process-establishes that a broad 

scope of potential pollution-curbing measures can serve as the basis of guidelines. 

The plain meaning of the word "system" is expansive, encompassing "a set of things 

or parts forming a complex whole" or "a set of principles or procedures according to 

which something is done."26 This broad statutory language shows that Congress was 

directing EPA to consider a wide range of measures to reduce emissions from 

sources. 80 Fed. Reg. at 64,762; see infra Argument LA (addressing why generation-

26 See Oxford Dictionary of English (3d ed. 2010), available at 
http:// www.oxforddictionaries.com/ us/ definition/ american_ english/ system; 80 Fed. 
Reg. at 64,762. 
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shifting measures are the "best" "adequately demonstrated" measures for this industry 

and why contextual factors and legislative history also strongly support the inclusion 

of generation-shifting measures within the Best System). In the case of power plants, 

those can include on-site technology-based control measures, but they can also 

include measures through which power plants reduce emissions by replacing 

higher-emitting generation with lower-emitting generation. Id. 

To be sure, the phrase "system of emission reduction" carries some significant 

constraints when read in context, and EPA identified and applied these constraints. 

First, because emission standards must apply to sources, actions taken by sources that 

do not result in emission reductions from sources (for example, planting forests to 

sequester COz) do not qualify. Id. at 64,776. Second, because sources must be able to 

attain their emission standards, the "system" must encompass actions the sources 

themselves can implement. Id. In addition, any "best system," as that phrase is 

construed by EPA, must target supply-side activities that allow continued production 

of a product through cleaner processes, rather than targeting consumer-oriented 

behavior (such as improvements in demand-side energy efficiency). Id. at 64,778-79. 

Generation-shifting measures fit within the plain meaning of a "system of 

emission reduction" for power plants, while meeting these contextual constraints. 

Power plants can, and do, apply these measures to reduce their emissions, as 

discussed next. 
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2. Generation-shifting is an "adequately demonstrated" system 
of emission reduction. 

A robust record demonstrates that generation -shifting measures are an 

"adequately demonstrated" system of emission reduction for power plants. Indeed, 

these measures are already widely used by power plants for controlling pollution, 

including COz. Id. at 64,667, 64,724-26, 64,762 n.468, 64,768-73, 64,795-811. 

These measures are successful because of the way power plants operate in a 

uniquely integrated system. Power generators produce a relatively fungible product-

electricity-and they operate within "an interconnected 'grid' of near-nationwide 

scope." FERC v. Elec. Power Supplv Ass'n ("FERC v. EPSA"), 136 S. Ct. 760, 768 

(2016). Electricity generally cannot be stored in large volumes, so all generation and 

use must be balanced in real time. Id. Thus, unlike other industries, the operations of 

electric generators must be, and are, closely and constantly coordinated. 80 Fed. Reg. 

at 64,725. Assuming consumer demand is held constant, adding electricity to the grid 

from one generating plant will result in the instantaneous reduction in generation 

from other plants, and vice versa. Id. at 64,769. For this reason, the power system 

has been characterized as a "complex machine." Id. at 64,725. No other industry 

features these characteristics. 

Accordingly, every time a power plant either increases or decreases operations, 

that has automatic implications not just for the amount of pollution emitted by that 

plant, but also for the overall amount of pollution emitted by other plants within the 
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interconnected grid, because those other plants must commensurately decrease or 

increase their operations to balance supply with demand. As a result, by shifting some 

generation from higher-emitting to lower-emitting plants, sources can achieve an 

effective degree of emission limitation that might otherwise have required them to 

make much more expensive investments in end-of-the-stack technologies at their 

particular plants. Id. at 64,782 n.604, 64,795-811. 

Power plants are able to, and do, employ these same generation -shifting 

techniques to reduce COz. Id. at 64,731. For example, a fossil-fuel-fired power plant 

may, through any of several methods, add zero-carbon renewable energy to the grid, 

which displaces generation elsewhere that is typically carbon-emitting (because supply 

and demand must remain balanced). 27 And because COz is a global pollutant that 

poses the same degree of risk regardless of its source, it is of no consequence where 

particular COz emissions occur. Id. at 64,725. 

a. Existing sources are using generation-shifting to 
reduce COz to meet state requirements and corporate 
objectives. 

Power plants already have been using generation-shifting measures to reduce 

COz, either to meet COz-reduction requirements imposed by some states in recent 

years, or to meet corporate environmental objectives-confirming that generation-

27 See id. at 64,693 (providing further background on mechanisms for dispatching 
electric generators to meet electricity demand). 
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shifting is an "adequately demonstrated" system. Id. at 64,725, 64,769-72. Petitioners 

themselves acknowledge this. Petitioners' Brief on Procedural and Record-Based 

Issues ("Pet. Record Br.") 58 (acknowledging that before promulgation of the Rule, 

plants have "chose[n] to invest in zero- and lower-emission resources ... to address 

the very problem EPA seeks to tackle"). 

Nine northeastern states have implemented a cap-and-trade program to reduce 

power plants' COz emissions: the "Regional Greenhouse Gas Initiative." Legal Mem. 

139 & n.380,JA003339 &JA003340. California has implemented a similar program. 

79 Fed. Reg. at 34,880. Both state programs rely on generation-shifting from dirtier 

to cleaner plants. Id. at 34,835. 

In addition, many power generators have voluntarily lowered their COz 

emissions by shifting to cleaner generation. See. e.g., Exelon Comments 5-7, EPA

HQ-OAR-2013-0602-23155,JA001327-29; NextEra Energy Comments 2-4, EPA

HQ-OAR-2013-0602-22763,JA000829-31; see also 80 Fed. Reg. at 64,725, 64,769 

n.520. Further confirming that generation-shifting can successfully reduce COz 

emissions, numerous power generators commented that EPA should promulgate 

guidelines authorizing generation -shifting for Section 111 (d) compliance purposes. 

Legal Mem. 14-18,JA003214-18. 
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b. Other CAA programs or rules for the power sector 
have relied on generation-shifting. 

Previous CAA programs and rules for the power sector have also drawn upon 

generation-shifting as one way for plants to cost-reasonably reduce air pollution, 

further demonstrating that generation-shifting is an adequately demonstrated system. 

80 Fed. Reg. at 64,770-73. For example, generation-shifting has been an important 

component of three successive significant "transport" rules under 42 U.S.C. 

§ 7410(a)(2)(D)(i)(I) addressing criteria pollutant precursor emissions. 80 Fed. Reg. at 

64,772 & n.545; Legal Mem. 95-102,JA003295-302. These rules have required power 

plants in upwind states to control emissions to avoid significantly polluting downwind 

states. Id. In the 2011 "Cross-State Rule," for example, EPA set statewide emissions 

budgets for power plant nitrogen oxide ("NOx'') and sulfur dioxide ("SOz") 

emissions, and based those budgets in part on the ability of plants to cost-efficiently 

shift generation to lower-emitting plants. 80 Fed. Reg. at 64,772; 76 Fed. Reg. 48,208, 

48,252 (Aug. 8, 2011); Legal Mem. 98-99,JA003298-99. 

A , 1 1 • , 1 • 1 • • ~ A A ,........,. , 1 T""t T A f""'\ T T C' ~ ns anotner example, In tne aCia rain program In \..Jnn une 1 v, Lf-L. u . .:>.\..J. 

§§ 7651-7651o, Congress recognized power plants' ability to use generation-shifting as 

one available pollution-control strategy. SeeS. Rep. No. 101-228, at 316 (1989) 

(identifying strategies for power plants to reduce emissions to include "least-emissions 

dispatching," i.e., generation-shifting). Title IV established a nationwide cap on 

power-plant SOz emissions to harness the ability of plants to undertake a range of 
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control actions, including shifting generation to renewable and other cleaner 

generation. 80 Fed. Reg. at 64,770-71; see 42 U.S.C. § 7651(b) (encouraging 

renewable energy as statutory purpose). Contrary to Petitioners' argument, 

Petitioners' Brief on Core Legal Issues ("Pet. Legal Br.") 56, Congress's creation of 

the Title IV cap-and-trade program strongly supports EPA's conclusion that 

generation-shifting is an "adequately demonstrated" and appropriate pollution-control 

strategy for power plants. Cf. Van Hollen v. FEC, 811 F.3d 486, 493 (D.C. Cir. 2016) 

(upholding FEC's interpretation of statute in part because FEC "simply opted for an 

approach already endorsed by Congress in a related context"). 

Further, in its recent rule regulating hazardous power-plant emissions, EPA 

interpreted the phrase "installation of controls" in 42 U.S.C. § 7412(i)(3) to include 

the construction of cleaner replacement generation off-site for purposes of 

considering compliance extension requests. 77 Fed. Reg. 9304, 9410 (Feb. 16, 2012); 

Legal Mem. 113-16, JA003313-16. Many of the Petitioners here requested in 

comments that EPA adopt this interpretation. Legal Mem. 114-15, JA003314-15. 

Finally, in a prior Section 111 (d) rulemaking for this very industry ("the 

Mercury Rule"), EPA determined the Best System for reducing mercury emissions as, 

in part, a cap-and-trade program, and based the level of the cap partly on the ability of 

sources to cost-effectively shift generation to lower-emitting plants. 70 Fed. Reg. 
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28,606,28,619 (May 18, 2005). 28 By identifying the cap-and-trade program as part of 

the Best System, EPA recognized that sources need not reduce emissions at their own 

plants using add-on controls, but could instead use other approaches to reduce 

emissions, including using "dispatch changes" (i.e., generation-shifting) or buying 

allowances from sources that had reduced emissions at their plants. 70 Fed. Reg. at 

28,619. Significantly, many of the Petitioners here strongly supported the Mercury 

Rule. For example, in rulemaking comments, Petitioner Utility Air Regulatory Group 

("UARG") agreed "that an interstate cap-and-trade program provides the 'best 

system' of mercury reduction for [power plants]." UARG Mercury Rule Comments 

137, EPA-HQ-OAR-2002-0056-2922, JA004457. Likewise, on judicial review, many 

of the same Petitioners here stated that EPA has "offered compelling legal 

justifications" for establishing a cap-and- trade program under Section 111 (d). 29 

3. Generation-shifting is the "best" system of emission 
reduction for power-plant C02. 

EPA reasonably concluded that the three Building Blocks collectively 

constitute the "best" system of emission reduction, applying the relevant 

considerations (including the degree of reductions achieved, costs, energy 

requirements, and non-air quality health and environmental impacts). 80 Fed. Reg. at 

28 The Mercury Rule was vacated on grounds immaterial to the interpretive issue 
presented here. New Ierseyv. EPA, 517 F.3d 574,583-84 (D.C. Cir. 2008). 

29 See Joint Brief of State Resp't-Intervenors, Indus. Resp't-Intervenors, and State 
Amicus, New Jersey v. EPA, 517 F.3d 574 (No. 05-1097), 2007 WL 3231261, at *25. 
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64,744-51; see also id. at 64,801-02,64,810-11 (cost considerations); id. at 64,670-71, 

64,693-94, 64,800, 64,874-81 (energy considerations); id. at 64,746, 64,748 (non-air 

quality health and environmental impacts). The selected set of measures presents the 

most cost-effective available system for sources to meaningfully limit their 

voluminous COz emissions. 80 Fed. Reg. at 64,751; see Sierra Club v. Costle, 657 

F.2d 298, 321, 326 (D.C. Cir. 1981) (EPA has broad discretion in weighing different 

factors in selecting the Best System, and the amount of air pollution reduced is an 

important factor). 

EPA appropriately rejected including as part of the Best System other 

technological measures, including co-firing and carbon sequestration, which can be 

integrated into the design and operation of individual plants. To be clear, EPA did 

conclude that some of these measures are feasible and could achieve potentially 

significant emission reductions, but EPA reasonably rejected them because they are 

more expensive than the selected Best System measures. 80 Fed. Reg. at 64,727-28. 30 

EPA further recognized that because its guidelines do not compel sources to 

implement the Best System measures, even if it were to include co-firing and carbon 

sequestration in the Best System, few plants would likely comply with their resulting 

30 Petitioners' assertion, Pet. Legal Br. 12-13, that large COz emission reductions 
cannot be feasibly achieved using technological controls is incorrect and contradicted 
by the record. 
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emission standards by actually using these technologies. Rather, they would rely on 

lower-cost generation-shifting. Id. at 64,746-51. 

EPA further sensibly concluded that limiting the Best System to heat-rate 

improvements (Building Block 1) would have been a far inferior approach to the 

three-building-block approach. As EPA explained, implementing heat-rate 

improvements in isolation would, at best, have decreased sources' emissions by a few 

percentage points and might have actually increased emissions. Because heat-rate 

improvements lower higher-emitting plants' operating costs, their application in 

isolation could lead to greater reliance upon higher-emitting generation, increasing 

overall emissions from the industry. Id. at 64,745, 64,748. 

4. EPA identified an "achievable" degree of emission 
limitation that "reflects" the application of 
generation-shifting measures. 

EPA also reasonably determined that the guidelines "reflectO" an "achievable" 

degree of emission limitation and therefore meet the fourth statutory criterion. EPA 

explained in detail the specific steps that particular sources may take to implement 

generation-shifting measures as a pollution-control strategy to comply with an 

emission standard that a state might adopt for that source. See supra 14-15. 

EPA further determined that "all types and sizes of [fossil-fuel-fired power 

plants], in all locations are able to undertake [generation-shifting], including investor-

owned utilities, merchant generators, rural cooperatives, municipally-owned utilities, 

and federal utilities." Id. at 64,735. Many companies already own coal-fired, gas-fired, 
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and renewable plants, which facilitates their ability to reduce pollution through off-site 

crediting measures without transacting with third parties. Approximately 77% of 

coal-fired generation occurs at a plant affiliated with natural gas combined-cycle 

generation, and approximately 82% of fossil-fuel-fired generation occurs at a plant 

affiliated with renewable generation. Id. at 64,796, 64,805. EPA explained, moreover, 

that even those plants not presently affiliated with cleaner generation can implement 

generation-shifting through cross-investment measures, such as acquiring credits or 

allowances, or directly investing in cleaner power. Id. at 64,735. 

A robust record also supports EPA's determination that there are sufficient 

amounts of unused existing natural gas-fired generation capacity and potential for new 

renewable-energy capacity to enable all sources to successfully employ 

clean-generation pollution-control strategies and achieve the degree of emission 

limitation required. Id. at 64,797-802, 64,806-11. Significantly, EPA did not set the 

guidelines to reflect the maximum possible degree of stringency that would be 

achievable. Id. at 64,718. Instead, EPA set more modest reduction goals so as to 

provide significant "compliance headroom," thereby easing power plants' ability to 

achieve their state-promulgated standards. Id. at 64,718. For example, EPA used 

conservative estimates for increased utilization of gas plants and construction of 

renewable resources (Building Blocks 2 and 3), and set the uniform rates at the least 

stringent of three calculated regional rates. Id. at 64,730, 64,735, 64,799, 64,801; 40 

C.F.R. §§ 60.5800, 60.5880. To further facilitate sources' ability to comply with their 
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emission limits, EPA also authorized the use of measures for compliance purposes that 

are not part of the Best System, including, among many others, implementing readily 

available and cost-effective demand-side energy-efficiency measures. 80 Fed. Reg. at 

64,724; Legal Mem. 150-52, JA003350-52. 

Petitioners miscast the nature of the guidelines in wrongly contending that they 

are not achievable. Pet. Legal Br. 14-17, 51. The guidelines are purposefully set in the 

form of dfective emission rates for the two source subcategories. These effective 

emission rates are regulatory constructs intended to reflect adjustments to actual 

emission rates-for regulatory compliance purposes-with such adjustments crediting 

certain cost-effective generation-shifting pollution-reduction measures that can be 

successfully undertaken by sources. Because the effective rates can be achieved using 

the identified Best System, they "reflectO" a "degree of emission limitation 

achievable," consistent with Congress's direction in Section 111(a)(1).31 

5. The guidelines follow industry trends. 

Contrary to Petitioners' hyperbolic mischaracterizations, Pet. Legal Br. 6, the 

degree of limitation contemplated by the guidelines will not result in any fundamental 

"restructuring" of the "electric grid." 

31 Accordingly, EPA does not "concede," Pet. Legal Br. 15, that sources cannot meet 
the uniform rates. 
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The guidelines reduce COz emissions. 80 Fed. Reg. at 64,663. While they rely 

on generation-shifting measures to do so, they follow industry trends towards greater 

use of renewable energy and gas-fired generation, and less use of coal-fired 

generation. These trends are due largely to falling prices for renewables and gas, as 

well as the aging of existing coal-fired plants. Id. at 64,678, 64,694-95, 64,795, 

64,803-04. Notably, the use of renewable energy was already exploding prior to Rule 

promulgation; by 2013, renewable energy had increased five-fold in just fifteen years. 

Id. at 64,695. And while EPA projects that the Rule will reduce some coal-fired 

generation by the time the Rule is fully implemented in 2030, the amount of that 

reduction is projected to be less than, and to occur more gradually than, the reduction 

that already occurred from 2005 to 2014. Id. at 64,785. 

EPA further projects that significant reductions in coal-fired generation would 

occur even in the Rule's absence, and that following full implementation of the Rule 

in 2030, the amount of coal-fired generation will be 27.4% of total generation-only 

5.4% less than projected without the Rule. RIA 3-27 (Table 3-11),JA003659. 32 Based 

on modeling analysis and other record evidence, EPA ultimately determined that the 

32 Petitioners' citation, Pet. Legal Br. 22, to EPA's projection that coal-fired generating 
capacity will be cut in half by 2030 is highly misleading, as Petitioners fail to 
acknowledge that most of the projected capacity reduction (129 ,000 MW out of 
162,000 MW in reduced capacity) is projected to occur even without this Rule. RIA 
2-3, 3-31, JA003623, JA003663. Likewise, the vast majority of growth in non-hydro 
renewable generation is projected to occur without the Rule. Id. 
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Rule is "fully consistent with the recent changes and current trends in electricity 

generation," and will by "no means entail fundamental redirection of the energy 

sector." 80 Fed. Reg. at 64,785. Accordingly, Petitioners' characterization of the Rule 

as radically transforming the industry, Pet. Legal Br. 22, contradicts EPA's 

record-based findings. 80 Fed. Reg. at 64,785.33 

B. Petitioners Posit Limitations on EPA's Discretion That Are Not 
Compelled by the Statute, and Would Frustrate the Statutory 
Objective To Protect Public Health and Welfare. 

Petitioners' chief legal argument is that EPA's guidelines must be premised 

exclusively on technological measures that individual sources can integrate into the 

design and operation of their plants. Pet. Legal Br. 29-61. Under their view, even 

though states will likely facilitate cost-effective generation-shifting in their plans and 

sources will likely rely on generation-shifting to meet state standards, EPA cannot 

consider these same measures for purposes of setting the targets states must meet. 

Nothing in the text of the Act compels this counterintuitive outcome. 

1. Petitioners apply an incorrect standard of review. 

As a threshold matter, Petitioners' argument goes astray because they apply an 

incorrect standard of review. The statutory interpretations at issue here are reviewed 

under the familiar two-step Chevron standard. 467 U.S. at 842-43. Under that 

33 Petitioners rely improperly on extra-record material to support their 
mischaracterizations, including declarations prepared by Petitioners after Rule 
promulgation, Pet. Legal Br. 22. See 42 U.S.C. § 7607(d) (review limited to record). 
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standard, the Court must uphold an expert agency's interpretations of a statute it 

administers unless those interpretations are either foreclosed by the text or are an 

unreasonable reading of ambiguous language. Id. This standard fully applies to the 

interpretation of ambiguity that concerns the scope of an agency's regulatory 

authority. City of Arlington v. FCC, 133 S. Ct. 1863 (2013). 34 

Petitioners, citing King v. Burwell, 135 S. Ct. 2480, 2489 (2015), Pet. Legal Br. 

32-33, claim that Chevron does not apply. They are wrong. The CAA clearly 

delegates to EPA authority to fill gaps in the Act concerning the appropriate amount 

of pollution reduction that should be obtained from long-regulated major pollution 

sources. Indeed, Chevron itse!finvolved major sources and EPA's construction of the 

Act. In Burwell, the Court found it "especially unlikely" that Congress delegated the 

ability to interpret a central health-care reform provision within the Affordable Care 

Act to the IRS-the agency that collects taxes but has "no expertise" in health-care 

policy. 135 S. Ct. at 2489. In contrast, EPA has decades of expertise addressing 

power-plant emissions. Unlike Burwell, this case involves EPA's construction of a 

statute that it has long administered and of provisions that go to the core of EPA's 

mission to protect public health and welfare. 

34 Chevron applies even in cases where the agency's construction would purportedly 
result in a "fundamental change in the regulatory scheme" and "concerns about 
agency self-aggrandizement are at their apogee." City of Arlington, 133 S. Ct. at 1872. 
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Beyond Burwell, Petitioners rely upon Utility Air Regulatory Group v. EPA 

("UARG"), 134 S. Ct. 2427 (2014). Essentially, Petitioners construe UARG as 

obliterating the second step of Chevron in economically and politically significant 

cases. Under Petitioners' view, ambiguity in such cases must necessarily be resolved 

against the implementing agency's exercise of its regulatory authority, even if the 

agency's interpretation is wholly reasonable. But UARG does not nullify Chevron. 

UARG simply reflected one application of Chevron to particular facts, which are 

readily distinguishable from those here. UARG involved EPA interpretations that 

would have expanded two CAA permitting programs by sweeping in millions of small 

emitters (e.g., residential buildings), as well as EPA's effort to avoid that anomalous 

result by promulgating regulations to override unambiguous statutory numerical 

thresholds. Id. at 2448. The Supreme Court applied Chevron in the normal manner 

and concluded that EPA did not operate within the "bounds of reasonable 

interpretation." Id. at 2442 (quotation omitted). 

This case bears no resemblance to the "singular situation" in UARG. Id. at 

2444. First, EPA is not rewriting a clear numerical threshold or otherwise ignoring 

unambiguous statutory text. Second, EPA has not adopted an interpretation that 

would sweep millions of new sources into the Act's regulatory coverage absent 

modifications of clear numerical thresholds. Instead, EPA is regulating the very 

largest COz polluters in the Nation, which have long been subject to extensive CAA 

regulation and which the Supreme Court recognized in AEP were subject to Section 
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111(d) regulation. EPA is therefore not claiming any "enormous and transformative 

expansion" of power. Pet. Legal Br. 34 (citing UARG, 134 S. Ct. at 2444). 

The interpretive question here is whether EPA may appropriately set pollution 

limitations for power plants by applying the most cost-effective measures 

(generation-shifting), or whether EPA, to obtain comparable limitations, is limited to 

applying much more expensive technology-based measures like carbon sequestration 

and co-firing. This interpretive issue falls squarely within EPA's authority and 

expertise, and the question, as always under Chevron, is whether EPA's interpretation 

is either unambiguously foreclosed or unreasonable. It is neither. 

Indeed, this Court has routinely applied Chevron to EPA interpretations 

involving questions of "deep economic and political significance." See. e.g., Miss. 

Comm'n, 790 F.3d at 151 (considering whether nonattainment areas may encompass 

broad multi-state regions); NRDC v. EPA, 777 F.3d 456 (addressing ozone NAAQS 

implementation). Further, if there were any doubt as to Chevron's applicability, it has 

been removed by AEP. That case addressed EPA's authority to regulate the very 

same pollutant, under the very same provision, from the very same sources. The 

Court concluded that Congress had "delegated to EPA the decision whether and how 

to regulate [COz] emissions from power plants" (emphasis added). Citing Chevron, 

the Court added that EPA is an "altogether fitting" "expert agency" "best suited to 

serve as primary regulator of greenhouse gas emissions." 564 U.S. at 428. 
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And even if Petitioners' purported "clear statement rule" applied, AEP 

confirms that Section 111 contains a sufficiently "clear statement." The term "system 

of emission reduction" plainly encompasses generation-shifting measures. As stated 

in AEP, EPA has authority under Section 111 (d) to determine "the appropriate 

amount" of COz regulation and to decide "how" to limit COz emissions to abate 

climate change. I d. 35 

2. Applying Chevron, EPA's interpretation is reasonable and 
entitled to deference. 

Applying the correct standard of review, EPA's interpretation is readily upheld 

as either consistent with the Act's plain meaning or as a reasonable construction of 

any ambiguous statutory language. 36 EPA's interpretation that a "best system of 

emission reduction" includes cost-effective generation-shifting for this industry and 

pollutant is eminently reasonable. The purpose of Section 111 is, after all, to protect 

public health and welfare through cost-effective measures that sources can implement, 

and EPA's interpretation best fulfills that purpose. 

Indeed, as a matter of common sense, where interconnected sources operate in 

concert to produce the same product (electricity) using processes that have vastly 

35 As AEP underscores, Section 111(d) is not an "obscure" or "unheralded" provision, 
Pet. Legal Br. 2, 3; it "speaks directly" to the problem at hand. 564 U.S. at 424. 

36 Petitioners' arguments, Pet. Legal Br. 41-45, 50-54, that Section 111 unambiguously 
forecloses the consideration of generation-shifting as a pollution-control strategy are 
addressed in Argument I.B.6. 
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different air-pollution impacts, with supply and demand in constant balance, it is 

reasonable to consider that sources may cost-effectively address their emissions 

through arrangements that incorporate cleaner forms of power generation. This is 

particularly so where the sources already commonly engage in that practice on their 

own, where using generation-shifting for compliance will be far less costly than 

compelling sources to apply specific technologies (e.g., carbon sequestration) at their 

plants, and where sources would likely use generation -shifting measures to comply 

with standards regardless of what measures were selected for the Best System. 80 Fed. 

Reg. at 64,728. 

Moreover, the premise of Petitioners' counter-interpretation-i.e., that 

generation-shifting fails to incorporate ''production processes or control technologies" 

that can be integrated into a particular plant's "design and operations"-is false. See 

Pet. Legal Br. 54 (emphasis added). The Best System applied by EPA recognizes that 

a highly salient and unique attribute of power plants is that a network physically 

connects them and their customers. 80 Fed. Reg. at 64,728. As EPA explained, this 

physical interconnectedness largely determines any given plant's operations on a 

nearly moment-to-moment basis. Id. As a result, generation-shifting does 

incorporate changes in "production processes" or "operations" of an individual plant. 

For example, a particular plant may change its production process to increase or 

reduce its level of generation, and that action-in and of itself-accomplishes 

generation-shifting, because other sources must decrease or increase commensurately 

45 

ED_0011318_00011170-00078 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

their operations to balance supply with demand. See 80 Fed. Reg. at 64,780 (noting 

reduced generation entails no significant disruption because of the integrated nature 

of the power sector). 

It further bears emphasis that, regardless of whether a plant complies with an 

emission limitation by installing technologies or by shifting generation off-site, the 

source's compliance actions address the external harm to society caused by its own 

operations and pollution. In the case of technological controls, its compliance actions 

directly reduce the pollution generated at its plant. In the case of generation-shifting 

(or any kind of emission trading), its compliance actions achieve comparable pollution 

reduction by utilizing the lower-emitting generation capacity of other plants. But 

either way, the compliance actions reduce pollution and address the external harm 

caused by the source's own operations. 

In sum, EPA's interpretation that the Best System includes generation-shifting 

for this industry and pollutant is eminently reasonable and comports with the Act. 

3. Contextual considerations support EPA's interpretation of 
the phrase "best system of emission reduction." 

Contextual considerations add considerable support to the conclusion that 

EPA's interpretation is reasonable. 
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a. The flexibility states have under Section 111( d)'s 
cooperative federalism structure supports EPA's 
interpretation. 

States have wide discretion in fashioning "standards of performance" under 

Section 111(d). This flexibility supports EPA's interpretation that the "best system of 

emission reduction" that underlies such standards also encompasses a wide range of 

pollution-reduction strategies, including generation-shifting. 

Under the cooperative federalism principles underlying the CAA, 42 U.S.C. 

§ 7401 (a)(3), states may implement a range of standards to control emissions. The 

references in Sections 111(d)(1) and (d)(2) to Section 7410 and to the flexibility states 

have under the NAAQS program (see 42 U.S.C. § 7410(d)(2)(A)) further indicate that 

Congress intended that states be able to incorporate a broad range of 

emission-reduction mechanisms into their Section 111 (d) "standards of performance," 

including having the ability to craft standards that authorize, incentivize, or compel 

generation-shifting. 

Consistent with these cooperative federalism principles, it is well-established 

that states may adopt Section 111 (d) standards of performance in the form of 

tradeable emission rates or mass limits. See 40 C.P.R.§ 60.21 (f); 80 Fed. Reg. at 

64,840-41. In fact, numerous state and industry Petitioners agreed in comments that 

under Section 111 (d), states have discretion to adopt standards in the form of trading 

programs intended to facilitate the ability of industry to rely on the very generation-

shifting measures in Building Blocks 2 and 3. Id. at 64,733 n.380; Legal Mem. 14-18, 
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JA003214-18. 37 For example, lead state Petitioner West Virginia submitted comments 

before the Proposal clarifying its belief that it could permissibly adopt a "mass-based 

allowance system" for sources that would "account for ... load shifting to lower COz-

emitting generation, and the deployment of renewable (zero-emitting) energy 

sources." West Virginia Comments 14, EPA-HQ-OAR-2013-0602-24999,JA002240. 

Similarly, a group representing all state environmental regulators (including 

Petitioners), commented that EPA should design guidelines that "maximize" state 

flexibility and allow states "to allocate credit for zero-carbon resources" (i.e., facilitate 

implementation of Building Block 3). Envtl. Council of the States Comments 3, 

EPA-HQ-OAR-2013-0602-24059,JA002153. Industry Petitioners agreed that states 

have authority to "allow sources to comply with [a] standard by purchasing allowances 

or credits representing emission reductions achieved outside their boundaries," which 

would include generation-shifting. See, e.g., UARG October 2013 Comments 4, 

EPA-HQ-OAR-2013-0602-0431,JA002846. 

In short, Petitioners seek to have it both ways. They agree states have discretion 

to promulgate "standards of performance" that authorize and incentivize sources to 

use generation-shifting measures to lower pollution. Yet they disagree that EPA can 

consider the same cost-efficient measures as part of the Best System that informs the 

37 Petitioners' comments contradict their representation that Section 111 (d) does not 
authorize trading programs. Pet. Legal Br. 56. 
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stringency of the standards. But if states can properly craft standards designed to 

accommodate and encourage the use of generation -shifting as a suitable 

pollution-control strategy, then EPA can likewise reasonably interpret the phrase 

"system of emission reduction" to encompass the same suitable strategy. Section 111 

does not dictate the provision of maximum flexibility for the purpose of achieving the 

most minimal emission limitation. 38 

The inconsistencies in Petitioners' logic extend to their attempt to argue that, 

because the definition of "standard of performance" incorporates a "continuous" 

requirement under 42 U.S.C. § 7602(k), those standards cannot be based on 

generation-shifting measures. This argument is incorrect for many reasons, discussed 

below at Argument I.B.6.b. But if it were true, then it would likewise preclude states 

from exercising their conceded authority to adopt standards in the form of trading 

programs that authorize compliance through generation-shifting. 

b. The phrase "best system of emission reduction" 
contrasts with more narrowly crafted language 
elsewhere in the statute. 

The phrase "best system of emission reduction" in Section 111(a)(1) contrasts 

sharply with narrower language appearing elsewhere in the same statutory subsection. 

38 This is not to suggest that the scope of a Best System necessarily can include atry 

measure a source could implement. As discussed above at Argument I.A.1, EPA's 
interpretation of Best System includes significant constraints, and Building Blocks 2 
and 3 comport with those. 
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This contrast shows that Congress purposefully granted EPA flexibility in Section 

111 (a)(1 ). In Section 111 (a)(7), Congress defined the term "technological system of 

continuous emission reduction" (emphasis added) as meaning "a technological 

process for production or operation by any source which is inherently low-polluting 

or nonpolluting," or "a technological system for continuous reduction of the 

pollution generated by a source before such pollution is emitted into the ambient air, 

including precombustion cleaning or treatment of fuels." 42 U.S.C. § 7411 (a)(7). 

Section 111 (a)(7) has no application here, but its presence in the same section 

illustrates that Congress knew how to limit the scope of EPA's discretion to 

consideration of "technological" systems that might be applicable only on a plant-by-

plant basis when it wished to do so. See Nat'l Fed'n of Indep. Bus. v. Sebelius 

("NFIB"), 132 S. Ct. 2566, 2583 (2012) ("Where Congress uses certain language in 

one part of a statute and different language in another, it is generally presumed that 

Congress acts intentionally."). 39 

39 The Act includes other examples where Congress used narrower language to cabin 
EPA's discretion. See. e.g., 42 U.S.C. § 7 491 (b )(2)(A) (providing that certain sources 
"shall procure, install, and operate ... the best available retrofit technology ... for 
controlling emissions"); 42 U.S.C. § 7521 (a)(3)(A)(1)(i) ("[S]tandards [for mobile 
source pollutants must] reflect the greatest degree of emission reduction achievable 
through the application of technology which the Administrator determines will be 
available .... , giving appropriate consideration to cost, energy, and safety factors 
associated with the application of such technology."). 
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In fact, Congress did temporarily narrow the scope of the Section 111 (a) (1) 

Best System provision in the 1977 Amendments to require, among other restrictions, 

"technological" controls for new sources and "continuous" controls for new and 

existing sources. But in the 1990 Amendments, Congress repealed those restrictions 

and reinstated the broader provision it had enacted in 1970. See 80 Fed. Reg. at 

64,765-67. This legislative sequence further indicates Congressional intent to provide 

EPA with broad flexibility in applying Section 111 (d) to specific source categories and 

pollutants. 40 

That Congress used the broad phrase "best system of emission reduction" to 

provide EPA with such flexibility is unsurprising. Congressional use of "broad 

language" "reflects an intentional effort to confer [regulatory] flexibility," "without 

[which], changing circumstances and scientific developments would soon render the 

[CAA] obsolete." Massachusetts, 549 U.S. at 532; see also Pub. Citizen v. U.S. Dep't 

of Justice, 491 U.S. 440, 475 (1989) (Congress "usually does not legislate by specifying 

examples, but by identifying broad and general principles that must be applied to 

particular factual instances"); 80 Fed. Reg. at 64,766 (noting similarly broad flexibility 

in other CAA provisions adopted in 1970). Congress's decision to grant EPA broad 

40 Tellingly, in trying to persuade the Court to narrow the plain scope of the phrase 
"best system of emission reduction," Petitioners, Pet. Legal Br. 53, direct the Court's 
attention to a quotation from a 1978 case, ASARCO v. EPA, 578 F.2d 319 (D.C. Cir. 
1978), that was, in fact, applying the materially different and narrower language then 
in effect for new sources. 
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discretion in implementing the Section 111 (d) program is a logical policy choice in 

view of the catch-all nature of the program. The program addresses threats posed by 

a potentially wide range of pollutants, including COz, that are not addressed elsewhere 

in the Act. 80 Fed. Reg. at 64,761 n.464. 41 

Petitioners' effort to cast doubt on Congress's intent by pointing to recent 

legislative proposals is unavailing. Pet. Legal Br. 2-3, 35. The fact that subsequent 

Congresses have considered and rejected different approaches to climate change says 

nothing about what Congress meant when it drafted Section 111 's operative language. 

See Massachusetts, 549 U.S. at 529-30 (rejecting consideration of post-enactment 

legislative history in assessing whether CAA addresses climate change). 

4. EPA has authority and expertise to make suitable judgments 
about COz reductions and energy requirements in setting 
Section 111( d) guidelines. 

Contrary to Petitioners' characterizations, Pet. Legal Br. 35-36, EPA has ample 

technical expertise to perform its Congressionally assigned task to consider "energy 

requirements," including issues pertaining to grid reliability, in setting Section 111 (d) 

guidelines. Indeed, Congress specifically directed and entrusted EPA, as the "expert 

administrative agency," to determine the "appropriate amount of [COz] regulation" 

41 Section 111 (d)'s important gap-filling role is not diminished by its infrequent use. 
See Pet. Legal Br. 34. Most CAA actions have addressed criteria or hazardous 
pollutants that Section 111 (d) does not address. COz has not been categorized as 
either a criteria or hazardous pollutant, but currently presents the Nation's most 
urgent air-pollution threat. 
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from power plants by engaging in "complex balancing" that weighs "the 

environmental benefit potentially achievable" against "our Nation's energy needs and 

the possibility of economic disruption." AEP, 564 U.S. at 427. As the Supreme 

Court concluded, EPA is an "altogether fitting" "expert administrative agency" for 

this Congressionally assigned task. Id. at 427-28. 

And this is hardly the first rule in which EPA has considered such issues in the 

context of setting pollution standards. Since the Act's inception, EPA has 

promulgated numerous rules setting significant emission limitations for the power 

sector, 80 Fed. Reg. at 64,696-99, and in doing so has considered issues related to grid 

reliability and energy markets, all without disrupting electricity availability. See. e.g., 

77 Fed. Reg. at 9406-11; 76 Fed. Reg. at 48,265-66. It has done so again here. 

EPA has also not assumed any impermissible "central planning" role for the 

power sector. Pet. Legal Br. 33. EPA has simply performed its statutory duty to 

require a reasonable degree of COz emission limitation for fossil-fuel-fired plants, 

while leaving states and sources with enormous flexibility to meet that requirement 

through virtually any means they choose. See Massachusetts, 549 U.S. at 512, 530-31 

(distinguishing FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), and 

noting that "there is nothing counterintuitive to the notion that EPA can curtail the 

emission of substances that are putting the global climate out of kilter"). 

Petitioners also overlook, that under EPA's own interpretation of Section 111, 

its authority is substantially constrained in important respects. See supra Argument 
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I.A.1. In view of these acknowledged constraints, EPA does not claim, as Petitioners 

hyperbolically suggest, "unilateral authority to end the use in this country of certain 

kinds of energy generation." Pet. Legal Br. 33. The Rule specifies a cost-reasonable 

and feasible degree of pollution limitation for states to obtain from large polluters, 

consistent with industry trends, and comports with textual constraints. 

Petitioners provide no support for their proposition that generation-shifting 

could qualify as the Best System for other industries. EPA developed a robust record 

and explained at length why, in the case of power plants, generation-shifting meets 

textual constraints on a Best System, in critical part because of the unique attributes of 

power-plant operations. 80 Fed. Reg. at 64,723-36, 64,744-55. See also Legal Mem. 

120-127 (explaining why generation-shifting would not qualify as Best System for 

other industries), JA003320-27. 42 

Petitioners further misconstrue this Court's decision in Delaware Department 

ofNaturalResources v. EPA ("Delaware"), 785 F.3d 1,18 (D.C. Cir. 2015). Pet. 

42 Having unsuccessfully identified in comments any source category that is similarly 
situated to the electricity sector, Petitioners now assert that the Best System for 
reducing municipal-landfill emissions could be "switching to recycling plants." Pet. 
Legal Br. 34. But Petitioners make no case that such a system is "adequately 
demonstrated" for landfills or meets other Best System criteria. For example, they do 
not acknowledge that EPA's recently proposed revised guidelines for municipal 
landfills expressly rejected requiring materials separation-a prerequisite for 
recycling-for emission-causing organic waste. See 80 Fed. Reg. 42,100,42,116 (Aug. 
27, 2015) (identifying significant "technical barriers" precluding any requirement for 
landfllls to separate organic waste). 
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Legal Br. 36. In that case, the Court perceived that EPA relaxed Section 112 

environmental controls for the specific purpose of furthering grid reliability, but in the 

Court's view, failed to respond to public comments raising reliability concerns or 

consult with the Federal Energy Regulatory Commission ("FERC"). Here, EPA 

performed its core function of limiting pollution to protect human health and the 

environment and properly considered, among other things, "energy requirements," as 

Congress instructed it to do. 42 U.S.C. § 7411(a)(1). Unlike in Delaware, EPA 

engaged in extensive consultation with FERC, grid operators, utilities and others prior 

to making any judgments relating to "energy requirements"; responded to their 

comments; and set up a process to work with FERC to continue to monitor reliability 

1ssues. 80 Fed. Reg. at 64,671, 64,693-94, 64,706-07, 64,800, 64,874-81. 

5. EPA's interpretation does not invade states' regulatory 
domain. 

The Rule, like prior nationwide CAA rules for this industry, appropriately limits 

pollution, consistent with the central objectives of the Act. In doing so, the Rule does 

not impinge upon states' sovereign rights or invade traditional state authorities. See 

Pet. Legal Br. 3, 36-41. 

Petitioners ignore the important distinction between (1) regulation of pollution, 

as authorized by the Act, which indirectly affects energy prices and markets, and (2) 

direct regulation of energy markets. This Rule is the former. As is the case with atry 

pollution limitations for power plants (which, given the amount of these plants' 
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emissions, are commonplace under the Act), the Rule will entail compliance costs that 

will necessarily indirectly affect energy markets. 43 That does not mean EPA lacks 

authority to establish guidelines for pollution limitations for the industry or that 

establishing such guidelines will impermissibly interfere with states' traditional 

responsibilities in the field of electricity regulation. See FERC v. EPSA, 136 S. Ct. at 

784 (distinguishing between federal regulations that "inevitablyO influenc[e]" areas of 

state control, and those that "intrude on the States' power"); Conn. Dep't of Pub. 

Util. Control v. FERC, 569 F.3d 477, 479-83 (D.C. Cir. 2009) (same). 

Indeed, taken to its logical extension, Petitioners' sovereignty argument would 

absurdly preclude EPA from implementing atry Section 111 (d) guidelines, or any 

limitation for power plants under any other CAA provision. Any "system of emission 

reduction" that EPA might apply to the power sector under Section 111 (d)-

including Petitioners' preferred technological controls-would require generators that 

emit more pollution to bear higher compliance costs than generators that emit less, 

and thereby would indirectly influence electricity rates and the relative utilization of 

plants. 

Petitioners essentially point to two types of state police power they believe the 

Rule implicates: the power to (1) regulate retail sales of electric power in intrastate 

43 Petitioners suggest that the Rule is impermissible if it might impair a regulated 
party's market share. Pet. Legal Br. 4, 33. Any air-pollution standard, however, has 
competitive implications for plants that need to do more to comply. 

56 

ED_0011318_00011170-00089 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

markets and (2) license new electric generating capacity. Pet. Legal Br. 3, 36-41. But 

the Rule does not impinge upon either. 

With respect to retail-sales regulation, the Rule leaves states with precisely the 

same power they have always had-the authority to decide the rates that state 

ratepayers should bear and to otherwise condition the terms of sale. Power plants 

may need to incur costs to comply with new COz standards, as they do for atry 

air-pollution standards, but state regulators will continue to decide rates, and can elect 

whether or not to reflect COz-control costs in those rates. The Rule is no different in 

this regard from any other rule EPA has ever promulgated for this industry. 44 

Nor will the Rule affect state "renewable portfolio standards." Pet. Legal Br. 

39. 45 Nothing in the Rule precludes states with such standards from amending or 

terminating them or requires states without such standards to enact them. Indeed, the 

Rule is designed to allow states to rely on renewable portfolio standards, should they 

44 Title IV demonstrates that a mass-based trading program can be successfully 
implemented for power plants without any invasion of state police power. Title IV 
specifically provides that it should not be construed as "requiring a change of any kind 
in any State law regulating electric utility rates and charges," but that qualification has 
not in any way impeded the successful implementation of the acid rain program. 42 
U.S.C. § 7651b(f). 

45 A renewable portfolio standard generally obligates retail sellers of electricity to 
include certain minimum amounts of electricity from renewable-energy sources in the 
collection of resources from which the retailer obtains electric power. 
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so wish, for purposes of meeting emission-reduction targets, but the Rule can be 

implemented independently of those programs. 80 Fed. Reg. at 64,836-37, 64,908.46 

The Rule likewise does not affect states' power to license new electric 

generating capacity. States will continue to have the same authority over licensing 

decisions that they have always had. The Rule's COz emission standards might 

indirectly affect the types of projects that power generators propose (e.g., encourage 

more renewable-energy projects), but that does not usurp state authority to determine 

whether to license those projects. If a state decides to reject new renewable capacity, 

it is free to do so. While the Rule leaves each state with this choice, overwhelming 

record evidence supports EPA's conclusion that the Nation, as a whole, will continue 

to be able to draw upon an ever-increasing supply of lower-emitting power, consistent 

with existing market trends. 

Petitioners' assertions that states will need to "restructureD their power 

systems," "fundamentally alter electricity generation," and "reverse countless 

decisions" are specious. Pet. Legal Br. 3, 22, 40. States do not have to engage in any 

particular legislative or regulatory activities to implement the Rule. 47 In fact, states can 

elect to have EPA implement the Act's required reductions through a federal plan. 80 

46 The same is true for state energy-efficiency standards. See Pet. Record Br. 81. 

47 Petitioners fail to rely on record evidence to support their contrary position, relying 
solely on post-promulgation declarations. See Pet. Legal Br. 40; 42 U.S.C. § 
7607 (d)(7)(B). 
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Fed. Reg. at 64,882. For those states that elect to prepare state plans, the Rule 

provides expansive flexibility. While the Best System informs the stringency of 

emission-reduction targets, the Rule grants states almost complete flexibility to decide 

how to meet those targets. For example, if a state prefers a plant-by-plant command

and-control technological approach to reducing emissions, it could compel its coal 

plants to switch their fuel to natural gas, or require carbon sequestration where 

feasible. Alternatively, under the "states measures" approach, a state could obtain the 

required degree of reduction through demand-side energy-efficiency programs that 

would not impose any direct requirements on power plants (provided the state meets 

its emission target), or affect the state's present generation mix. 

For similar reasons, the Rule does not intrude on PERC's power under the 

Federal Power Act, 16 U.S.C. §§ 791a, et seq. See Pet. Legal Br. 38-39. The Rule 

appropriately limits air pollution under the CAA. It does not regulate any kind of 

electricity sales or rates-interstate or intrastate. Thus, the dividing line between 

interstate and intrastate rate regulation addressed in the cases cited by Petitioners has 

no relevance here. 

Finally, there is no basis for New Jersey's claim that the Rule requires states 

that have deregulated electricity markets to change their regulatory approach. Pet. 

Record Br. 80-82. The Rule gives states considerable flexibility in developing their 

plans and provides that states may, if they wish, simply require plants within the state 

to meet the uniform rates, while allowing crediting. 
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6. Assorted textual snippets relied on by Petitioners do not 
unambiguously foreclose EPA's reasonable interpretation of 
the Best System. 

Petitioners try to conjure from a grab bag of textual snippets an argument that 

the Act unambiguously precludes utilization of generation-shifting as a pollution-

control strategy. See Pet. Legal Br. 41-45, 50-54. This effort fails. Even if the text 

they point to could be read to create some arguable degree of ambiguity, that 

ambiguity must be resolved in favor of EPA's reasonable interpretation. Chevron, 

467 U.S. at 842-43. 

a. The guidelines call for standards "for" and 
"applicable to" each source. 

First, Petitioners assert that EPA's guidelines fail to call for the promulgation 

of emission standards "for" and "applicable to" each regulated "source." See Pet. 

Legal Br. 41-43 (quoting 42 U.S.C. § 7411 (d)(1), (a)(2)). This is wrong. As under any 

Section 111 (d) rule, each source will have its own COz emission standard that will be 

set by its state. Such standards will be "for" that source and "applicable to" that 

source. 

Essentially, Petitioners' argument conflates the future emission standards that 

states will set for particular sources with the "best of system of emission reduction" 

used to establish the degree of emission limitation those standards must collectively 

achieve. While the Best System informs the stringenry of the emission standards, the 

nature of the Best System (here, including generation-shifting measures) does not 
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somehow prevent states from setting standards "for" and "applicable to" sources. 

These standards will be "for" and "applicable to" "sources" for the simple reason that 

they will impose emission limits to which the sources will be subject. See 40 C.P.R. 

§ 60.5740(a)(2)(i) (state plan required to "imposeD emission standards on [sources]"); 

80 Fed. Reg. at 64,826. Section 111 requires only that emission standards "reflectO 

the degree of emission limitation achievable through the application of the best 

system of emission reduction," as they will here. 

Thus, the fact that states set standards "for" or "applicable to" any existing 

source does not itself place any limits on the scope of measures that can be 

considered as part of the Best System, much less limit the scope to only measures that 

could be implemented under the presumption that each and every source is 

hermetically sealed off from the rest of the world. Certainly it does not do so 

unambiguously, as would be required for Petitioners to prevail under Chevron. 

Next, Petitioners point to the fact that the term "source" is defined as a 

"building, structure, facility or installation." Pet. Legal Br. 44. This definition simply 

makes clear that the entities to which standards must apply are stationary sources, and 

not, for example, mobile sources, which the Act regulates elsewhere. But this 

definition does nothing to limit the scope of measures that can be considered as part 

of the "best system of emission reduction" for sources. See 80 Fed. Reg. at 64,767. 

Petitioners mistakenly suggest that EPA's guidelines impermissibly conflate a 

"source" with its "owner or operator." Pet. Legal Br. 44-45. Section 111 specifies 
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that the "owner or operator" of a new "source" bears the legal obligation to "operate" 

such "source" in compliance with the "standards of performance" applicable to it. 42 

U.S.C. § 7411(e). The Rule provides the same for existing sources. See 40 C.P.R. 

§ 60.5825(a). To make clear that the emission-performance levels within the 

guidelines are achievable by sources through generation-shifting, EPA made the 

unremarkable observation that it is the owner or operator of a source that will 

implement generation-shifting measures, as facilities are inanimate objects. See 80 

Fed. Reg. at 64,762 (stating that "[a]s a practical matter, the 'source' includes the 

'owner or operator' of [the source]" in the sense that the owner or operator 

implements measures to achieve the source's emission limit). But EPA's guidelines 

do not thereby conflate the terms "source" and "owner or operator." The "source" is 

the entity subject to the emission limit, 60 C.P.R.§ 60.5740(a)(2)(i), not the "owner or 

operator." If the Rule actually conflated "sources" with their "owners or operators," 

then it would direct states to set a single standard for the COz emissions from all of a 

particular compatryJs power operations. The Rule does not do that. It directs states to 

establish standards for particular "sources." Id. 

Petitioners contend that it is "one thing" for an owner or operator to take 

actions reducing emissions at the source (e.g., installing new equipment) and 

"another" for the owner or operator to rely on emission reductions obtained through 

clean-power-generation off-site. Pet. Legal Br. 45. But that contention does not 

mean that the emission standards are not "for" the sources and, in any event, 
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Petitioners fail to reconcile their contention with the fact that power plants and other 

sources routinely rely on emissions-trading programs to meet a range of CAA 

requirements. 80 Fed. Reg. at 64,773. Under those programs, a particular source 

complies with an emission limitation when its owner or operator acquires credits from 

other sources that have reduced their emissions, rather than taking action to reduce the 

source's own emissions. Consequently, the balkanized construct that Petitioners 

assert as a textually mandated limiting principle cannot be squared with real-world 

practice and would undermine Petitioners' own requests for compliance flexibility. 

Petitioners' reliance on ASARCO is also misplaced. Pet. Legal Br. 46-47. 

ASARCO did not address the meaning of "standard of performance" or "best system 

of emission reduction," much less hold that the latter phrase requires EPA to view 

individual sources as if they were sealed off from the rest of the world. That case 

instead rejected an EPA regulation that expressly redefined the statutory term 

"stationary source" to include "any ... combination of ... facilities." 578 F.2d at 326 

(quotation omitted). EPA had promulgated that regulation to allow a plant operator 

who increased emissions from some structures within a facility to avoid complying 

with Section 111 (b)'s new source standards by offsetting those increases with 

emission decreases from other structures within that facility. In rejecting the 

regulation, the Court emphasized that it would thwart the Act's air-quality objectives. 

Here, of course, it is Petitioner's interpretation that would thwart those objectives. 

ASARCO is of questionable validity anyway because it was decided before Chevron, 
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which endorsed a more flexible approach to interpreting the scope of the term 

"source" within the Act. 467 U.S. at 842-66 (reversing D.C. Circuit decision, which 

was based on ASARCO). 

In any event, EPA's guidelines do not require states to establish standards for 

"multiple sources," or "at the level of the entire source category." See Pet. Legal Br. 

47. The guidelines instead require states to apply standards to individual sources. 48 40 

C.P.R. § 60.5745(a)(4). Those guidelines appropriately "reflectO" a degree of emission 

limitation that individual sources can achieve applying the Best System. 42 U.S.C. 

§ 7411(a)(1). 

Further, it is entirely appropriate for EPA to consider the total amount of 

emission reductions that will accrue across a source category in choosing the best 

"system of emission reduction" for that source category, just as it is appropriate for 

EPA to consider total costs across a source category. To ignore total air-quality 

benefits as a relevant factor in selecting the best "system of emission reduction" for a 

source category would be wholly inconsistent with the statute's objectives, and 

particularly irresponsible given the magnitude of the threats here. 

48 Petitioners incorrectly suggest that this Rule regulates renewable plants. Pet. Legal 
Br. 47-48. While a regulated fossil-fuel-fired source may comply with its emission 
standard by obtaining credits associated with a new renewable plant, that plant itself 
has no emission standard and remains unregulated. 
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b. EPA's guidelines enable the promulgation of 
"standards of performance," as that term is defined. 

Petitioners next try to cobble together two theories for why the Rule does not 

respect the definition of "standard of performance." Pet. Legal Br. 50-54. Neither 

has merit. 

First, without disputing that the guidelines apply a "system of emission 

reduction," Petitioners claim that the Rule gives no meaning to the word 

"performance" in "standard of performance." That argument fails as a threshold 

matter because the phrase "standard of performance" is a statutorily defined term, 

and the Rule comports with each and every element of the term as defined, ~ 

Argument LA. See Stenberg v. Carhart, 530 U.S. 914, 942 (2000) ("When a statute 

includes an explicit definition, we must follow that definition, even if it varies from 

that term's ordinary meaning"). In any event, the statutory context makes clear that 

the word "performance" refers to emissions performance, not production performance. 

See Section 111 (a)(1) ("standard of performance" is a "standard for emissions" that 

~ . "1 r 1" • .. • " 1 . • 1 • ·r- 1 '\ A 1 renects a aegree or emission 11muauon aetermmea In a speCinea manner). nna 

regardless of whether a source complies with its emissions performance standard by 

installing in-plant technologies or shifting generation off-site, its compliance 
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obligations address the external harm caused by its own operations, and its compliance 

obligations-reducing emissions-therefore are closely tied to those operations. 49 

Petitioners next point to Section 7 602(k)'s definition of "emission limitation," 

42 U.S.C. § 7602(k), contending that the guidelines do not call for emission reduction 

on a "continuous basis." Pet. Legal Br. 52-53. But they again conflate the emission 

standards to be set by states with the Best System to be identified by EPA. In the 

1990 Amendments, Congress specifically amended the Section 111 (a) definition of 

"standard of performance" to remove the word "continuous" from the phrase "best 

system of emission reduction." 80 Fed. Reg. at 64,765. Thus, the "system of 

emission reduction" selected by EPA as a foundational determination for purposes of 

determining the stringency of the guidelines need not itself entail "continuous" 

reduction. 

Regardless, EPA's guidelines do call for emission standards that will require 

"continuous" emission reduction by sources. Under EPA's guidelines, there is never 

a time when sources may emit without needing to comply with the state-established 

standards of performance. 80 Fed. Reg. at 64,841; 40 C.F.R. § 60.5770; see also Sierra 

Club v.Johnson, 551 F.3d 1019,1027-28 (D.C. Cir. 2008) (interpreting Section 

49 Petitioners' reliance, Pet. Legal Br. 51, on Solid Waste Agency of Northern Cook 
County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001), is misplaced. This is 
not a case where the word "performance" in "standard of performance" is "given no 
effect whatever." Id. at 172. 
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7602(k) to require that emission standards apply at all times). Even if the state adopts 

a trading program, the emission rate or mass limit "applies continuously" because it 

imposes an uninterrupted obligation on the source to meet the rate or assure that its 

emissions will not exceed its allowances. 80 Fed. Reg. at 64,841. Moreover, the 

generation-shifting measures in the Best System allow sources to achieve these 

continuous emission limits. See supra Argument I.A.4. This understanding of 

"continuous" is consistent with the usage of the term "emission limitation" appearing 

elsewhere in the Act. For example, in Title IV, Congress used the same term 

"emission limitation" in describing the standards encompassed in that Title's cap-and-

trade program. See 42 U.S.C. § 7651c(a)(1). 

In a fruitless attempt to show that Section 7 602(k) precludes 

generation-shifting measures, Petitioners also mischaracterize the 1977 legislative 

history related to that provision's enactment. Pet. Legal Br. 30, 52. The cited 1977 

House Report reflects Congress's concern with control measures that simply disperse 

pollutants away from higher concentration areas and towards lower concentration 

areas-for example, "load switching from one power plant where dispersion is poor to 

another wheredispersionisfavorable'). H.R. Rep. No. 95-294, at 81-89 (1977) (emphasis 

added). Congress was concerned that this kind of weather-related dispersion strategy 

would not "decrease the total amount of [pollution] in the regional atmosphere." Id. 

at 83. The generation-shifting measures that are part of the Best System do not 

involve any such weather-related dispersion strategy, and will decrease the total 
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amount of COz in the atmosphere on a continuous basis. Notably, the cited history 

also reflects Congress's specific concern with "the possibility of effects on weather 

and climate"-the very threats the Rule addresses. Id. at 86. 

Petitioners' effort to rely on distinctions between air-quality-based programs 

and performance-based programs also fails. See Pet. Legal Br. 54-56. While there are 

some distinctions between programs like the NAAQS, which are focused on attaining 

a particular level of air quality, and programs like Section 111 (d), which are focused on 

establishing emission standards for categories of sources, they are not distinctions that 

speak to whether the "best system of emission reduction" for interconnected power 

plants can include a reasonable amount of cost-effective generation-shifting. Contrary 

to Petitioners' argument, performance-based programs under the CAA, like 

air-quality-based programs, commonly utilize trading mechanisms. See. e.g., 40 C.P.R. 

§ 60.21 (f) (authorizing trading programs under Section 111 (d)); 40 C.P.R. 

§ 86.1865-12(k) (authorizing trading for purpose of motor vehicle COz emission 

standards under 42 U.S.C. § 7521 (a)(2)). Petitioners agree power plants may rely on 

generation-shifting to meet the requirements of trading programs. See supra 

Argument I.B.3.a. 

7. EPA's interpretation is consistent with preexisting 
implementing regulations and past practice. 

Petitioners' effort to contest the reasonableness of EPA's interpretation by 

suggesting that it is "novel" also fails. Pet. Legal Br. 48-50. As an initial matter, even 
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if the Rule entailed a different interpretation of Section 111, an agency is perfectly free 

to change its interpretation of a statute that it administers so long as it has a principled 

basis for doing so. Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 

U.S. 967, 981 (2005). EPA has explained in depth why the interpretation set forth in 

the Rule is consistent with the statutory text and is sensible. 

But EPA's interpretation has not changed. In the Rule, EPA explained that it 

was taking the same approach it took in prior Section 111 rules, which was to develop 

the Best System based on what was appropriate for the particular industry and air 

pollutant. 80 Fed. Reg. at 64,724-26. In other Section 111 rules for this industry, the 

fact that power plants "are part of the integrated grid" likewise has "informed some of 

the regulatory requirements." Legal Mem. 7-9,JA003207-09. 

Additionally, EPA implementing regulations put in place prior to the Rule 

already clarified that Section 111 (d) standards may include trading programs like those 

authorized here (i.e., programs that allow a source to avoid applying controls to its 

own facilities by paying others to control their facilities). See 40 C.F.R. § 60.21 (f) 

(defining an "emission standard" under Section 111(d) as encompassing "an 

allowance system"). 50 

50 Petitioners mistakenly characterize other portions of EPA's Subpart B regulations, 
40 C.F.R. §§ 60.21 (b) and (e), as requiring that the Best System be limited to plant
level technological controls. Pet. Legal Br. 49-50. EPA's regulations say no such 
thing. They provide, consistent with the Section 111 (a)(1) definition of "standard of 
performance," that EPA will set guidelines based on the Best System adequately 

(Footnote Continued .. .) 
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8. EPA's guidelines for existing sources are not inconsistent 
with EPA's regulation of new sources. 

Finally, Petitioners' effort to challenge EPA's interpretation by depicting the 

Rule's guidelines as incompatible with EPA's separate regulation of new (including 

modified and reconstructed) sources is misplaced. Pet. Legal Br. 56-61. EPA 

addressed this issue at length. 80 Fed. Reg. at 64,785-87; Legal Mem. 1-5, JA003201-

05. 

First, EPA did not adopt a "conflicting interpretation" of "standard of 

performance" in the new source rule. Pet. Legal Br. 58. As EPA explained, the 

"same" systems of emission reduction can be considered for purposes of setting 

either new or existing source standards, and EPA applied the same statutory factors to 

new and existing sources. Legal Mem. 1, J A003201. But applying the same factors 

does not dictate that both cases will have identical "systems." EPA selected different 

systems for new and existing sources not based on any different "definition" or 

"reading" of the statute, Pet. Legal Br. 57, but because the relevant factual 

circumstances were different. Legallvfem. 1,JA003201. 

Several considerations led EPA to decline to include generation -shifting within 

the Best System for new sources, unrelated to the issue of statutory interpretation 

demonstrated that sources can implement or apply to reduce their emissions, as EPA 
did here. See also Auer v. Robbins, 519 U.S. 452,462 (1997) (an agency's 
interpretation of its own regulations commands substantial deference). 
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presented here. For example, EPA recognized that new sources would need to incur 

capital and operational costs to meet and maintain their emission limits (e.g., 

coal-fired plants may need to install partial-carbon-sequestration systems), and EPA 

reasonably concluded it was not appropriate to impose the additional costs of 

implementing generation-shifting. 80 Fed. Reg. at 64,627. 51 EPA also considered that 

because new source standards are effective immediately, new sources would not have 

the benefit of lead time to implement generation-shifting measures, and therefore 

some of the least-cost compliance options for these measures may not be available to 

them. Legal Mem. 4, JA003204. 

Next, Petitioners' focus on the relative stringencies of the existing and new 

source standards is unavailing. The stringency of the two rules cannot be directly 

compared. The new source standards became effective immediately. 80 Fed. Reg. at 

64,538. However, under the Rule, existing sources will not be subject to COz 

performance standards until2022 at the earliest-in fact, states may delay imposing 

requirements until2023 or, in most cases, 2024-and the standards are then gradually 

phased in through 2030. 80 Fed. Reg. at 64,785-86. Meanwhile, EPA is required to 

review and, if appropriate, revise the stringency of new source standards no less 

51 As EPA explained, new construction is the preferred time to drive new investment 
in technological controls that will make a source inherently low-emitting (without any 
need to obtain offsets), since new sources will have long operating lives over which 
initial substantial capital costs can be amortized. 80 Fed. Reg. at 64,626. 
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frequently than every eight years-i.e., by 2023. Thus, the stringency of the limits that 

will apply to new sources when the existing source standards actually go into effect 

(2022 or later) and become fully effective (2030) is not yet known. 

Moreover, the new source standards apply directly to each new source 

individually and are expressed in the form of a rate that each source must meet in 

practice without reliance on emission-rate credits. In contrast, states have great 

flexibility in fashioning requirements for existing sources consistent with EPA's 

guidelines, and existing sources are expected to be able to access cost-effective 

crediting measures to meet their eventual state standards. 

In any event, as EPA noted, "[n]o provision in [S]ection 111, nor any statement 

in the legislative history, nor any of its case law, indicates that the standards for new 

sources must be more stringent than the standards for existing sources." Id. at 

64,787. To support their position that new source standards must be more stringent, 

Petitioners principally point to EPA's 1975 implementing regulations, Pet. Legal Br. 

58, in which EPA noted that existing source guidelines will "ordinarily be less 

stringent." 40 Fed. Reg. at 53,344 (emphasis added). But EPA's use of the word 

"ordinarily" itself clarifies that there may be instances where existing source guidelines 

are more stringent. 

The Primary Aluminum Guidelines cited by Petitioners are one such instance 

and refute Petitioners' proposition that EPA has "never" adopted more stringent 

existing source guidelines. Pet. Legal Br. 59 n.30. As EPA noted in those guidelines, 
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an "occasional old [aluminum] plant may have a [more stringent] guideline fluoride 

emission rate than a new plant subject to [a new source standard]; but such a rate will 

not be unreasonable to attain." 45 Fed. Reg. 26,294, 26,295 (Apr. 17, 1980). 

Ultimately, the relevant question for review-in either the case of new source 

standards or existing source guidelines-is whether EPA has identified a suitable 

system of emission reduction, and has reasonably explained the decisions made. 52 

EPA has done so here. No more is required. 

C. The Rule Is Consistent with the Discretion Given to States by 
Section 111( d) and EPA's Regulations. 

Petitioners argue that, by setting guidelines expressed as "uniform performance 

rates," EPA has expropriated states' right to establish specific emission standards for 

sources themselves. Pet. Legal Br. 74-76. They are mistaken. 

Under Section 111(d) and longstanding regulations (40 C.F.R. Part 60, Subpart 

B), the agency promulgates "guidelines" for states to follow when submitting 

"satisfactory" plans establishing emission standards for existing sources. While it is 

the states' job to establish such standards, those standards must "reflectO" the "degree 

52 As explained below at Argument VI.D, the Rule's "leakage" provisions, see Pet. 
Legal Br. 60-61, have nothing to do with the relative stringency of the emission rates in 
the new and existing source standards. Rather, they are necessary to eliminate 
perverse incentives that would undermine the integrity of the mass cap in states that 
choose the option of a mass-based trading plan, and would be needed regardless of 
whether the rates in the new source standards are more or less stringent than the 
existing source standards. If states adopt rate-based emission limits, these "leakage" 
requirements do not apply. See 80 Fed. Reg. at 64,822-23. 
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of emission limitation achievable through the application of the best system of 

emission reduction ... the Administrator determines has been adequately demonstrated." 

42 U.S.C. § 7411(a)(1) (emphasis added). Thus, it is EPAJs job to determine the best 

system of emission reduction and the degree of emission limitation achievable 

through that system-i.e., to establish a minimum level of stringency-which then 

enables states to create "satisfactory" plans. 53 EPA regulations have so stated since 

1975,54 making Petitioners' argument untimely. See 42 U.S.C. § 7607(b)(1). 

Here, EPA expressed the degree of emission limitation achievable through 

application of the Best System in the form of uniform COz emission rates, and then 

translated those rates into state-specific rate- and mass-based goals. 80 Fed. Reg. at 

64,667. But EPA left it to each state to set particular standards for particular sources, 

taking advantage of the Rule's menu of options. Id. at 64,707, 64,823-24. Thus, 

"state[s] may apply a standard of performance that is either more stringent or less 

stringent than the performance level in the emission guidelines, as long as, in total, the 

53 Petitioner UARG previously recognized EPA's role in this regard. See UARG 
Mercury Rule Comments, 133-34 ("[S]tate plans must be consistent with EPA's 
regulatory determination .... Nothing in the Act ... gives states the ability to choose 
not to follow the guidelines that EPA establishes under § 111 based on the 
Administrator's 'best system' determination."), JA004453-54. 

54 See 40 Fed. Reg. at 53,342-43 (rejecting argument that it was inappropriate for EPA 
to determine minimum stringency); 40 C.F.R. § 60.24(c) (requiring that state 
"emission standards shall be no less stringent than the [EPA] guidelines"). Petitioners 
cite instances where EPA approved state plans addressing pollutants that endanger 
welfare but not health. Pet. Legal Br. 7 5 n.39. COz, however, endangers both health 
and welfare, 80 Fed. Reg. at 64,682, so 60.24(c), not 60.24(d), applies here. 
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state's sources achieve at least the same degree of emission limitation as included in 

the EPA's emission guidelines." Id. at 64,719. This division of responsibilities is 

consistent with Section 111 (d) and cooperative federalism principles. 

Petitioners also mistakenly argue that EPA has unlawfully encroached on states' 

authority to consider sources' remaining useful lives. Pet. Legal Br. 76-78. But the 

statute requires only that EPA ''permit the State in applying a standard of performance 

to a particular source ... to take into consideration, among other factors, the remaining 

useful life of the existing source." 42 U.S.C. § 7411(d)(1) (emphasis added). EPA did 

so here by allowing states to decide, inter alia, whether to enable trading, 55 what 

interim steps to meet, and whether to impose varying emission standards. 80 Fed. 

Reg. at 64,871-72; Legal Mem. 41-42,JA003241-42. 56 

Petitioners do not argue that this range of choices is insufficient. Instead, they 

claim that the Act requires EPA to allow states to "relax" the overall degree if emission 

limitation. Pet. Legal Br. 77. The Act says no such thing. Rather, it is silent-and thus 

55 Trading alone gives sources with shorter remaining useful lives proportionately 
lower total costs of compliance; thus states can account for remaining useful life even 
if they adopt the uniform rates. 80 Fed. Reg. at 64,871. 

56 Petitioners suggest that Kansas sources that have installed expensive technology to 
meet other requirements will be forced to retire early. Pet. Legal Br. 77-78 nn.40-41. 
This is speculation, and ignores that Kansas has a wide range of options; it can avoid 
premature retirements by, e.g., allowing trading. See id. at 64,872. 
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gives EPA discretion-regarding how EPA should "permit" 57 states to consider 

remaining useful life and other factors. Legal Mem. 41,JA003241. 58 Here, EPA 

permits states to consider such factors by giving them numerous tools for achieving 

their mass- or rate-based goals, and allowing them to determine the appropriate 

means and level of control for any particular source. 

II. Regulation of Hazardous Pollutant Emissions under CAA Section 112 
Does Not Bar Regulation ofCOz Emissions under Section 111(d). 

Consistent with the Supreme Court's holding in AEP that Section 111 "speaks 

directly" to the emission of COz from existing power plants, 564 U.S. at 424, EPA has 

authority to regulate such plants' COz emissions under that provision. Petitioners 

argue that, in 1990, Congress eviscerated EPA's authority under Section 111 (d), 

barring it from using that provision to regulate any source category that is also 

regulated under Section 112, even in regard to different pollutants. But EPA's 

regulation of different pollutants under a different statutory program does not nullify 

57 To "permit" means "to allow or give consent" and is commonly understood as 
granting authority that may be subject to conditions. See Legal Mem. 37 (citing the 
Oxford English Dictionary and noting that "the law permits the sale of drugs" is 
understood to mean that the law may set conditions on such sales), JA003237. 

58 Petitioners mistakenly claim, Pet. Legal Br. 77, that, in 1977, Congress "codified" 
the variance provision set forth in 40 C.F.R. § 60.24(£), which is not applicable here. 
But Congress knew how to create an explicit variance when it desired, and the statute 
does not contain such language. See Legal Mem. 34, 45-46, JA003234, JA003245-46. 
Nor does the statute "provide an unmitigated ability for States to exempt their sources 
from standards." Id. at 35-37, JA003235-37. Rather, it requires states to "apply0a 
standard of performance" to each "particular source." 42 U.S.C. § 7411 (d)(1). 
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its authority under Section 111 (d). Rather, EPA reasonably interpreted Section 111 (d) 

-which is ambiguous in several respects-consistent with the Act's purpose, the 

statutory context, and the legislative history. 

A. Congress Amended the Act in 1990, Adding the Text at Issue. 

Before 1990, Section 111 (d) undisputedly directed EPA to regulate existing 

sources' emissions of a pollutant regulated under Section 111 (b) so long as that 

pollutant was not a criteria or hazardous pollutant. Congress accomplished this by 

cross-referencing the listing provisions of the criteria and hazardous pollutant 

programs, Sections 108(a) and 112(b)(1)(A) respectively: 

The Administrator shall prescribe regulations . . . under 
which each State shall submit to the Administrator a plan 
which (A) establishes standards of performance for any 
existing source for any air pollutant (i) for which air quality 
criteria have not been issued or which is not included on a list 
publishedundersection 7408(a) or7412(b)(1)(A) ofthis title .... 

42 U.S.C. § 7411 (d)(1)(A) (1988) (emphasis added). 

In 1990, Congress amended the Act to, inter alia, accelerate EPA's regulation of 

hazardous pollutants under Section 112, compelling EP }l. to regulate more pollutants 

more quick:ly. 59 In doing so, Congress eliminated Section 112(b)(1)(A), which 

described a process for identifying hazardous pollutants, and replaced it with a list of 

189 hazardous pollutants that EPA must regulate. See 42 U.S.C. § 7412(b). To 

address that change, Congress enacted two amendments to Section 111 (d) that 

59 See 80 Fed. Reg. at 64,711; S. Rep. No. 101-228, at 133. 

77 

ED_0011318_00011170-00110 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

replaced the prior cross-reference to Section 112(b)(1)(A), but in different ways. 

Section 108(g), drafted by the House, replaced the obsolete cross-reference with the 

phrase "emitted from a source category which is regulated under section 112."60 

Section 302(a), drafted by the Senate, replaced the old cross-reference with a 

cross-reference to new Section 112(b).61 When the 1990 Amendments were codified, 

the Law Revision Counsel updated 42 U.S.C. § 7411(d) by incorporating section 

108(g), but not section 302(a). Congress has not enacted the codified version as 

positive law. 

B. EPA Reasonably Read Section 111( d) To Allow C02 Regulation. 

Petitioners argue that once a source category's emissions of hazardous 

pollutants have been regulated under Section 112,62 that source category cannot be 

regulated under Section 111 (d), even in regard to a pollutant not listed as hazardous. 

Pet. Legal Br. 61-64. Petitioners' interpretation of Section 111 (d)-which would strip 

that provision of nearly all effect-is not reasonable, let alone mandatory. Section 

302(a) of the 1990 Amendments (the Senate-drafted amendment) plainly permits 

60 Pub. L. No. 101-549, § 108(g), 104 Stat. 2467 (1990). 

61 Id. § 302(a), 104 Stat. 2574. 

62 EPA regulated power plants' emissions of certain hazardous pollutants in 2012. 
77 Fed. Reg. 9304 ("Mercury and Air Toxics Rule"). This rule was upheld by this 
Court, reversed in part by the Supreme Court, and remains in place on remand. See 
Michigan v. EPA, 135 S. Ct. 2699 (2015), stay of rule denied March 3, 2016; White 
Stallion Energy Ctr. v. EPA, 748 F.3d 1222 (D.C. Cir. 2014) (No. 12-1100), Dkt. No. 
1588459. 
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regulation of power plants' emissions of C02 and other dangerous, but 

non-hazardous pollutants under Section 111 (d). The text of Section 111 (d) as 

amended by the House only is ambiguous, and EPA reasonably interpreted it to allow 

regulation of dangerous emissions not regulated under Section 112. EPA's reasonable 

interpretation is entitled to deference. See Chevron, 467 U.S. at 837. 

1. Read literally, the House-amended text of Section 111( d) 
allows regulation of any non-criteria pollutant. 

As set forth in the U.S. Code, the House-amended text of Section 111(d) reads: 

The Administrator shall prescribe regulations which shall 
establish a procedure similar to that provided by section 
7 410 of this title under which each State shall submit to the 
Administrator a plan which (A) establishes standards of 
performance for any existing source for any air pollutant (i) 
for which air quality criteria have not been issued or which 
is not included on a list published under section 7408(a) of 
this title or emitted from a source category which is 
regulated under section 7412 of this title but (ii) to which a 
standard of performance under this section would apply if 
such existing source were a new source .... 

42 U.S.C. § 7411 (d)(1). 

Petitioners characterize their interpretation as the "literal meaning" of this 

convoluted text. Pet. Legal Br. 64. It is not. Rather, if this text is read literally, it 

directs EPA to regulate a source category's emission of atry pollutant that is not a criteria 

pollutant. This is because Congress used "or" rather than "and" between the clauses 

delineating the scope of the provision: 

The Administrator shall prescribe regulations . . . under 
which each State shall submit to the Administrator a plan 
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... for any existing source for any air pollutant for which air 
quality criteria have not been issued or which is not 
included on a list published under section 7408(a) of this 
title or emitted from a source category which is regulated 
under section 7 412 .... 

42 U.S.C. § 7411 (d)(1) (emphasis added). If "or" is given its literal meaning, those 

clauses are alternatives, 63 meaning that EPA must regulate so long as either air quality 

criteria have not been established for the pollutant at issue or one of the remaining 

criteria is met. Air quality criteria have not been issued for COz. 

Although this literal reading would authorize COz regulation, EPA reasonably 

rejected it because it "gives little or no meaning to the limitation covering [hazardous 

pollutants] that are regulated under CAA section 112," 80 Fed. Reg. at 64,713, and 

Petitioners do not advance it. The critical point, rather, is that the text that Petitioners 

claim has one "literal" meaning cannot be read literally, but rather is ambiguous and 

must be interpreted in light of the statute's purpose, scheme, and legislative history. 

2. EPA reasonably interpreted the ambiguous House-amended 
text of Section 111( d). 

Having explained that the House-amended text of Section 111 (d), as set forth 

in the U.S. Code, cannot be read literally, EPA reasonably interpreted that provision, 

addressing several other ambiguities in that text along the way. 80 Fed. Reg. at 

64,711-15. 

63 "Or" "indicate[s] an alternative <coffee ortea> <sink or swim>." Merriam
Webster Dictionary, available at http:/ /www.merriam-webster.com/. 
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Petitioners argue that the phrase introduced by section 1 08(g) of the 1990 

Amendments-" emitted from a source category which is regulated under section 

7412 of this title," 42 U.S.C. § 7411(d)-is plain, citing a broad dictionary definition 

of "regulated." Pet. Legal Br. 62. But when construing that term in a particular 

statutory context, one must take a "commonsense" approach, and ask not only "who" 

is regulated under Section 112 (i.e., source categories including power plants), but also 

"what." See Rush Prudential HMO v. Moran, 536 U.S. 355, 366 (2002). 64 Here, the 

"what" that is "regulated under section 7412" is power plants' emission of specific 

pollutants: hazardous pollutants listed under Section 112. Therefore, EPA reasonably 

interpreted the phrase "any air pollutant ... emitted from a source category which is 

regulated under section 7 412" as identifying, and thus excluding from the scope of 

regulation under Section 111 (d), only a source category's emissions of hazardous 

pollutants regulated under Section 112. 80 Fed. Reg. at 64,713. 

Moreover, EPA also reasonably considered that the phrase "emitted from a 

source category regulated under section 7412" modifies "any air pollutant," 42 U.S.C. 

§ 7411(d), an ambiguous term that the Supreme Court has instructed must be given a 

"reasonable, context-appropriate meaning." UARG, 134 S. Ct. at 2440. Here, 

context suggests that "any air pollutant" "emitted from a source category which is 

64 See also UNUM Life Ins. Co. of Am. v. Ward. 526 U.S. 358, 363 (1999) ("'regulates 
insurance' ... require[s] interpretation, for [its] meaning is not 'plain"'). 

81 

ED_0011318_00011170-00114 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

regulated under section 7 412" is most reasonably interpreted to mean hazardous 

pollutants, because only source categories' hazardous pollutant emissions are 

"regulated under section 7 412." 

Petitioners ignore these ambiguities, accusing EPA of attempting to "evade a 

literal reading of the CAA." Pet. Legal Br. 66 (quoting UARG, 134 S. Ct. at 2446). 

But as discussed above, the "literal reading" of 42 U.S.C. § 7411(d) authorizes 

regulation of COz because it is not a criteria pollutant. All parties agree that this literal 

reading is not what Congress intended, so the question then is whether EPA has 

reasonably resolved the ambiguities in the provision. EPA has done so, employing 

traditional "tools of statutory interpretation, including text, structure, purpose, and 

legislative history," Loving v. IRS, 742 F.3d 1013, 1016 (D.C. Cir. 2014) (quotation 

omitted), to conclude that Congress did not intend to bar regulation of all 

emissions-whether otherwise regulated or not-from most major industrial sources 

under Section 111 (d). 

Statutory purpose: The Act's purpose is to protect "public health and welfare," 

42 U.S.C. § 7401 (b)(1), and Congress's purpose in enacting the 1990 Amendments 

was to strengthen, not undermine, the Act's core programs.65 

65 SeeS. Rep. No. 101-228, at 14, 133; H.R. Rep. No. 101-952, at 336,340,345 & 347 
(1989). 
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Petitioners' interpretation of section 108(g) of the 1990 Amendments (the 

House-drafted language), however, would practically nullify the Section 111 (d) 

program. Section 112 mandates that EPA regulate each major source category emitting 

any of the almost 190 pollutants listed under Section 112(b).66 42 U.S.C. § 7412(d)(1). 

EPA has accordingly regulated over 140 source categories under Section 112. 

Petitioners' interpretation would preclude regulation of any of those source 

categories-even in regard to dangerous pollutants not regulated under Section 112. 

Given the Act's and the 1990 Amendment's stated purposes, the idea that Congress, 

in 1990, intended to disable EPA from regulating virtually any significant category of 

major industrial sources under Section 111 (d) makes no sense. 

Statutory context: EPA's interpretation also best accounts for statutory 

context. See UARG 134 S. Ct. at 2442 (a "reasonable statutory interpretation must 

account for ... the broader context of the statute as a whole") (quotation omitted). 

Here, the "broader context" is that Section 111 (d) was designed to work in tandem 

with the criteria and hazardous pollutant programs to collectively cover the full range 

66 The only exception is power plants, in regard to which Congress instructed EPA to 
first consider whether regulation is "appropriate and necessary." See 42 U.S.C. 
§ 7412(n)(1). Thus, insofar as Petitioners argue that EPA can choose between 
regulating a source category's emissions of hazardous pollutants under Section 112 or 
other dangerous pollutants under Section 111 (d)-a "pick your poison" approach that 
is antithetical to the Act's goals-that is only true in regard to power plants. 
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of dangerous emissions from stationary sources, leaving no gaps. 67 But under 

Petitioner's reading, there would be a gaping hole in the Act's coverage, allowing the 

unregulated emission of pollutants not listed as "hazardous" or "criteria," but 

nonetheless dangerous to public health or welfare. Such a result cannot be squared 

with the Act's scheme. See Burwell, 135 S. Ct. at 2492 ("A provision that may seem 

ambiguous in isolation is often clarified by the remainder of the statutory scheme ... 

because only one of the permissible meanings produces a substantive effect that is 

compatible with the rest of the law." (citations omitted)). 

Furthermore, where the Court is "charged with understanding the relationship 

between two different provisions within the same statute," it "must analyze the 

language of each to make sense of the whole." Bell Atl. Tel. Cos. v. FCC, 131 F.3d 

1044, 1047 (D.C. Cir. 1997). Here, Petitioners' view of Section 111 (d) is inconsistent 

with Section 112(d)(7), which states: 

No emission standard or other requirement promulgated 
under this section [112] shall be interpreted ... to diminish 
or replace the requirements of a more stringent emission 
limitation or other applicable requirement established 
pursuant to section [1] 11 .... 

42 U.S.C. § 7412(d)(7). This text strongly indicates that Congress anticipated that the 

Section 111 and 112 programs would apply to the same sources simultaneously. 

67 SeeS. Rep. No. 91-1196, at 20. 
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Thus, like the lower court's reading of the phrase "regulations applicable solely 

to public lands" in Sturgeon v. Frost, No. 14-1209, Slip Op. at 13 (S. Ct. Mar. 22, 

2016), Petitioners' reading of Section 111(d) "may be plausible in the abstract, but it is 

ultimately inconsistent with both the text and context of the statute as a whole." 

Legislative history: Petitioners have not identified a single statement indicating 

that, in 1990, Congress sought to restrict EPA's authority under Section 111(d).68 

Petitioners would have the Court believe that Congress cut the heart out of Section 

111(d) without uttering a word to that effect. "It would have been extraordinary for 

Congress to make such an important change in the law without any mention of that 

possible effect," Sale v. Haitian Ctrs. Council, 509 U.S. 155, 176 (1993), and it is 

particularly unreasonable to think that Congress did so when simply replacing an 

obsolete cross-reference. See Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 468 

(2001) ("Congress ... does not alter the fundamental details of a regulatory scheme in 

vague terms or ancillary provisions."). 

68 Petitioners point to a Senate Managers' "Statement" noting that the Senate 
"recede[d]" to the House regarding section 108 of the 1990 Amendments. Pet. Legal 
Br. 73 (citing 136 CONG. REc. 36,067 (Oct. 27, 1990)). But "recedes" means simply 
that a chamber is withdrawing an objection, and that term was used here only in 
regard to section 108, and thus tells us nothing about Congress's intent for section 
302 (containing the Senate's amendment). Regardless, this Statement was "not 
reviewed or approved by all of the conferees," 136 CONG. REc. 36,067, and "cannot 
undermine the statute's language." Envtl. Def. Fund v. EPA, 82 F.3d 451, 460 n.11 
(D.C. Cir. 1996). 
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Rather, the reasonable conclusion is that, like the Senate, the House intended 

only to update Section 111 (d) to reflect the structural changes made to Section 112, 

not dramatically change its scope. 69 Indeed, the Congressional Research Service 

characterized the two amendments as "duplicative" edits that "change the reference to 

section 112" using "different language" shortly after their enactment. 70 

Lacking legislative history supporting their contrary interpretation of section 

1 08(g) of the 1990 Amendments, Petitioners theorize that Congress sought to prevent 

"double regulation." Pet. Legal Br. 68. This theory does not survive examination. 

Sections 112 and 111 regulate different air pollutants: "hazardous" versus other 

dangerous pollutants. There is no "double regulation" when the programs at issue 

address different pollutants. Indeed, sources are often subject to multiple CAA 

69 Section 1 08(g) appears to be a vestige of an earlier bill that would have barred from 
regulation under Section 112 "[a]ny air pollutant ... which is regulated for a source 
category under section 111(d)." See 80 Fed. Reg. at 64,711, n.289 (citing H.R. 4, § 2 
Qan. 3, 1989)). In other words, "the Section 112 Exclusion in section 111 (d) ... was 
originally crafted as what might be called a 'Section 111 (d) Exclusion' in section 112." 
Id. In that context, the "source category" phrasing was plainly pollutant-specific. 
Furthermore, when the House subsequently introduced its initial draft of the 1990 
Amendments, it proposed that Section 112 regulation be discretionary. See H.R. 
3030, 101 st Cong. § 301 Quly 1989), reprinted in 2 Leg. History of the Clean Air Act 
Amends. of 1990 (Corum. Print 1993) ("1990 Leg. Hist."), at 3937. The use of the 
"source category" phrasing in section 1 08(g) of that early bill may have been intended 
to convey that EPA could regulate a source category's emissions of hazardous 
pollutants under Section 111 (d) where it chose not to regulate those emissions under 
Section 112, and then inadvertently retained after the House amended the bill to 
adopt the Senate's mandatory approach to Section 112 regulation. 

70 1 1990 Legis. Hist. at 46 n.1. 
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programs addressing different pollutants-or even the same pollutants for different 

purposes-simultaneously. For example, Congress made power plants subject to at 

least four different CAA programs (not counting Section 111 (d))/1 as well as state 

regulation. 72 And even under Petitioners' interpretation, EPA could regulate a source 

category under both Section 111 (d) and 112 so long as it regulated under Section 111 (d) first, 

which only underscores the absurdity of that interpretation. 

Finally, Petitioners' theory that section 1 08(g) of the 1990 Amendments reflects 

Congress's intent to bar most Section 111(d) regulation ignores "the most telling 

evidence of congressional intent": section 302(a), the contemporaneous Senate 

amendment, which plainly preserved the preexisting scope of Section 111(d). CBS v. 

FCC, 453 U.S. 367,381 (1981). 

3. The Senate's amendment plainly permits C02 regulation. 

While section 1 08(g) of the 1990 Amendments is ambiguous, section 302(a) 

(the Senate's amendment) is not. It plainly authorizes EPA to regulate power plants' 

COz emissions under Section 111 (d) regardless of whether other power-plant 

emissions are regulated under Section 112. EPA properly considered this clear 

indication of congressional intent when interpreting Section 111 (d). 

71 80 Fed. Reg. at 64,696-98 (describing the Acid Rain Program, the "Good Neighbor 
Provision," the hazardous pollutant program, and the Regional Haze Program). 

72 See 42 U.S.C. § 7416. 
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Section 302(a) is straightforward. It substitutes "section 112(b)" for the prior 

cross-reference to "section 112(b)(1)(A)." Pub. L. No. 101-549, § 302(a), 104 Stat. at 

2574. So amended, Section 111 (d) mandates that EPA require states to establish 

standards "for any existing source for any air pollutant ... which is not included on a 

list published under section [1]08(a) or section [1]12(b)." See id. COz is not listed as a 

criteria pollutant under Section 108(a) or as a hazardous pollutant under Section 

112(b); therefore, as amended by the Senate, Section 111 (d) instructs EPA to regulate 

COz emissions from power plants. 

It is black-letter law that "the [U.S.] Code cannot prevail over the Statutes at 

Large when the two are inconsistent." Stephan v. United States, 319 U.S. 423, 426 

(1943); Five Flags Pipe Line Co. v. Dep't ofTransp., 854 F.2d 1438, 1440 (D.C. Cir. 

1988) ("[W]here the language of the Statutes at Large conflicts with the language in 

the United States Code that has not been enacted into positive law, the language of 

the Statutes at Large controls."). 73 Thus, EPA properly considered both sections 

1 08(g) and 302(a) of the 1990 Amendments when interpreting Section 111 (d). 

73 Intervenors charge that EPA has "interfere[ed]" with an ongoing attempt to enact 
the Act into positive law. Intervenors' Brief Supporting Petitioners ("Int. Br.") 15. 
But EPA's concerns with the restatement drafted by the Office of Law Revision 
Counsel go well beyond Section 111 (d). While purporting not to change the meaning 
of the statutory text, the draft in fact makes many wording and organizational 
changes. EPA therefore informed Congress that reviewing such proposed legislation 
would be an enormous undertaking and that its enactment would only complicate 
interpretation of the statute. See Nov. 18, 2015 Letter from EPA Gen. Counsel Avi 
S. Garbow,JA005949-51. 
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Petitioners nonetheless claim that section 302(a) should be ignored. They 

argue that the Office of Law Revision Counsel ("the Office") properly disregarded it 

as "conforming" in favor of the "substantive" House-drafted amendment. Pet. Legal 

Br. 69-72. To begin with, a decision "made by a codifier without the approval of 

Congress ... should be given no weight."74 United States v. Welden, 377 U.S. 95, 98 

n.4 (1964). EPA does not "contendO that [the Office] erred," Pet. Legal Br. 72; 

rather, the Office's handling of the amendments is simply not instructive, as it tells us 

nothing about their comparative import or meaning. The Office is a functionary of 

the House; its job is to "prepareD and publishO the United States Code."75 While it 

may recommend revisions, the Statutes at Large control until Congress enacts a revised 

version of the statute into positive law. The Office's own website so states. 76 

Moreover, the idea that the House's amendment is "substantive" while the 

Senate's amendment is "conforming" is a fallacy. Petitioners define "conforming" 

amendments as those "necessitated by the substantive amendments." Pet. Legal Br. 

69 (quoting Senate Legislative Drafting Manual§ 126(b)(2)). Here, both amendments 

74 EPA does not dispute that there are numerous instances in which an amendment 
has not been executed in the U.S. Code. See Pet. Legal Br. n.36. But Petitioners miss 
the point. While most unexecuted amendments are trivial or duplicative, in the rare 
instances where unexecuted text has substantive import, it must be considered. 

75 See Office website, at http:/ /uscode.house.gov/about/info.shtml. 

76 See http:/ /uscode.house.gov/ codification/legislation.shtml ("The text of the law 
appearing in the Statutes at Large prevails over the text of the law appearing in a 
non-positive law title."). 
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were necessitated by Congress's substantive change to Section 112 (the replacement 

of listing procedures with a list of 189 pollutants to be regulated), and thus both are 

"conforming." Indeed, the "Miscellaneous Guidance" heading above section 1 08(g) 

of the 1990 Amendments no more indicates substance than the "Conforming 

Amendments" heading above section 302(a). See Burgess v. United States, 553 U.S. 

124, 135 (2008) (parties should not "placeD more weight on the 'Conforming 

Amendments' caption than it can bear"). 

In any event, this Court gives full effect to conforming amendments. See 

Wash. Hosp. Ctr. v. Bowen, 795 F.2d 139, 149 (D.C. Cir. 1986). Petitioners cite 

American Petroleum Institute v. SEC ("API"), 714 F.3d 1329, 1336 (D.C. Cir. 2013), 

as suggesting otherwise. Pet. Legal Br. 73. But the Court did not ignore a 

conforming amendment in API; rather, it refused to presume that Congress intended 

to give it original jurisdiction over certain agency action but forgot to enact a 

conforming amendment doing so. 714 F.3d at 1336-37. And the Court reiterated 

that "a statute should be construed so that effect is given to all its provisions." Id. at 

1334 (quotation omitted). Here, the statutory text includes both section 108(g) and 

302(a) of the 1990 Amendments, and both must be given effect. 

4. EPA's interpretation properly avoids creating an 
unnecessary conflict within enacted statutory text. 

Unlike Petitioners, who interpret sections 1 08(g) and 302( a) of the 1990 

Amendments to be in conflict and then simply disregard the latter to resolve that 
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conflict, EPA has complied with the canon that "provisions in a statute should be 

read to be consistent, rather than conflicting, if possible." 80 Fed. Reg. at 64,713 

(citing Scialabba v. Cuellar De Osorio, 134 S. Ct. 2191,2219-20 (2014) (plurality op.)); 

see also Scialabba, 134 S. Ct. at 2228 (Sotomayor, J., dissenting) ("before concluding 

that Congress has legislated in conflicting and unintelligible terms," "traditional tools 

of statutory construction" should be used to "allow [the statute] to function as a 

coherent whole") & 2214 (Roberts, C.J., concurring) (statute should be read "as a 

symmetrical and coherent regulatory scheme," "fit[ting], if possible, all parts into a 

harmonious whole" (quotation omitted)). 

Moreover, this Court has opined that where Congress "drew upon two bills 

originating in different Houses and containing provisions that, when combined, were 

inconsistent in respects never reconciled in conference," "it was the greater wisdom 

for [EPA] to devise a middle course." Citizens to Save Spencer Cnty. v. EPA, 600 

F.2d 844, 872 (D.C. Cir. 1979). That is exactly what EPA did here: it gave meaning to 

both sections 1 08(g) and 302(a) of the 1990 Amendments, resulting in a reading that 

excludes a substantial set of emissions from the scope of Section 111 (d)-hazardous 

emissions already regulated under Section 112-but leaves Section 111 (d) with a 

meaningful role in the statutory scheme. 

Petitioners argue that, if both amendments have effect, they should be applied 

cumulatively, excluding from Section 111(d)'s scope (1) all source categories regulated 

under Section 112 (per Petitioners' interpretation of section 108(g)) and (2) all 
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hazardous pollutants (per section 302(a)). Pet. Legal Br. 48-50; Intervenors' Brief in 

Support of Petitioners ("Int. Br. ") 14. But if the effects of the two amendments are 

combined, the result would clearly be to authorize regulation where either the pollutant 

is not listed as hazardous, or the source category is not regulated under Section 112. 

Section 111 (d) is framed as an affirmative mandate: EPA "shall prescribe regulations" 

unless a particular restriction applies. 42 U.S.C. § 7411(d)(1). Thus, if both 

amendments are given full effect, EPA has authority to regulate pursuant to either 

affirmative grant of authority. Petitioners' approach, in contrast, would render section 

302(a) of the 1990 Amendments a nullity and leave an even bigger gap in the Act's 

coverage. This is no reasonable "middle course," Spencer Cnty., 600 F.2d at 872, and 

does not "fitO best with, and makeO [the] most sense of, the statutory scheme," 

Scialabba, 134 S. Ct. at 2203. 

In any event, if this Court concludes that the two amendments have the 

irreconcilable meanings Petitioners ascribe to them, then the appropriate course is to 

disregard both. See ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS 189 (2012) ("if a text contains truly irreconcilable 

provisions ... and they have been simultaneously adopted, neither provision should 
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be given effect"), JA004805. 77 Under that approach, Section 111 (d) would revert to 

its pre-1990 text, and EPA would have authority to regulate COz. 

Intervenors argue that if both amendments are effective, it is not for EPA to 

resolve the conflict between them. Int. Br. 11-13.78 But Chevron does not go out the 

window at the first sign of potential statutory inconsistency. Rather, where "internal 

tension" in a statute "makes possible alternative reasonable constructions," "Chevron 

dictates that a court defer to the agency's ... expert judgment about which 

interpretation fits best with, and makes the most sense of, the statutory scheme." 

Scialabba, 134 S. Ct. at 2203. And Chevron is equally applicable when the scope of an 

agency's authority is at issue. See City of Arlington, 133 S. Ct. at 1871. EPA's 

interpretation of Section 111 (d) is therefore entitled to deference. 

77 Alternatively, this Court has held that "if there exists a conflict in the provisions of 
the same act, the last provision in point of arrangement must control." Lodge 1858. 
Am. Fed'n of Gov't Emps. v. Webb, 580 F.2d 496, 510 (D.C. Cir. 1978). Section 
302(a) (the Senate's amendment) follows section 1 08(g). 

78 Intervenors cite Whitman, 531 U.S. at 457, for the proposition that EPA may not 
choose between "versions" of a statute. Int. Br. 12. But that case concerned whether 
Congress's command that EPA set air quality standards "requisite to protect public 
health" and "allowing an adequate margin of safety" was unlawfully broad, and it was 
in that context that the Court noted that an agency could not overcome such a 
deficiency by declining to exercise some portion of the authority granted. The Court 
noted that it has found this to be the case only twice, whereas it has routinely upheld 
agencies' authority to execute vaguely drafted commands. Whitman, 531 U.S. at 472-
74. 
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5. EPA's interpretation is consistent with AEP. 

The holding of AEP-that Section 111 "speaks directly to emissions of [COz] 

from the defendants' [existing power] plants," and therefore leaves "no room" for 

federal common law claims seeking to limit such emissions, 564 U.S. at 424-25-

severely undercuts Petitioners' arguments. It is difficult to see how one can 

reasonably assert that a provision that "speaks directly" to power plants' COz 

emissions is in fact entirely off the table as a tool for addressing them. 

To try to make that argument, Petitioners point to a footnote in AEP stating 

that "EPA may not employ § 7 411 (d) if existing stationary sources of the pollutant in 

question are regulated under the national ambient air quality standard program, 

§§ 7 408-7 410, or the 'hazardous air pollutants' program, § 7 412." Pet. Legal Br. 62 

(citing 564 U.S. at 424 n.7). But this dictum cannot fairly be read to endorse 

Petitioners' interpretation of Section 111 (d). 

First, the question of whether Section 111 (d) bars regulation of all emissions 

from a source category once hazardous emissions from that category have been 

regulated under Section 112 was not raised or briefed in AEP. 

Second, the Court's use of the phrase "of the pollutant in question" suggests 

that it understood the regulatory bar to be pollutant-specific (consistent with EPA's 

interpretation), as does the structure of that statement. The Court references the 

Section 108 and 112 carve-outs as functioning identically, and the Section 108 
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restriction is plainly and undisputedly criteria-pollutant specific. Thus, if the AEP 

footnote means what Petitioners believe, it is at least half wrong. 

Finally, the fact that both Section 111 and 112 regulation of existing power 

plants were ongoing during AEP strongly suggests that neither the Court nor the 

parties in that case (including states and utilities) thought that the latter barred the 

former. EPA listed coal-fired power plants under Section 112 a decade before AEP/9 

became subject to a consent decree requiring it to promulgate Section 112 standards 

for power plants a year before AEP, 80 and signed the proposed Mercury and Air 

Toxics Rule a month before oral argument. 81 Petitioners in AEP nonetheless asserted 

in briefing that "EPA may ... require States to submit plans to control" existing 

power plants' greenhouse-gas emissions, citing Section 111 (d),82 and reiterated at 

argument that "EPA can consider, as it's undertaking to do, regulating existing [power 

plants] under section 111."83 The Court accordingly noted that such regulatory action 

was underway when opining that EPA's authority over power plants' COz emissions 

79 65 Fed. Reg. 79,825, 79,827 (Dec. 20, 2000). 

80 See Am. Nurses Ass'n v. Jackson, No. 08-2198,2010 WL 1506913 (D.D.C. Apr. 15, 
2010) (Dkt. No. 33). 

81 See 76 Fed. Reg. 24,976, 25,091 (May 3, 2011) (signed Mar. 16, 2011). 

82 Brief for Pet.'s, AEP, 564 U.S. 410 (No. 10-174), 2011 WL 334707, at *6-7. 

83 Oral Argument Transcript, id., 2011 WL 1480855, at *16-17. 
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preempted federal common law. 84 The absence of any suggestion that the ongoing 

regulation of power plants under Section 112 deprived EPA of its authority to 

regulate those sources' COz emissions under Section 111(d) is telling. 

6. EPA's interpretation is consistent with past rulemakings. 

Petitioners and Intervenors also claim that EPA has previously read Section 

111 (d) as they do, pointing to the 200 5 Mercury Rule as well as a 1 99 5 background 

report on municipal solid waste landfllls. Pet. Legal Br. 62-63; Int. Br. 6-7. To begin 

with, the agency is free to change its interpretation of a statute that it administers. See 

Nat'l Cable & Telecomms. Ass'n, 545 U.S. at 981. Indeed, Chevron itself addressed 

EPA's "changed O interpretation" of the statutory term "source," and the Court 

rejected the assertion that deference was therefore unwarranted. See 467 U.S. at 

863-64 ("An initial agency interpretation is not instantly carved in stone. On the 

contrary, the agency, to engage in informed rulemaking, must consider varying 

interpretations and the wisdom of its policy on a continuing basis."). In any event, in 

the past rulemaking proceedings cited by Petitioners here, EPA reached the same 

conclusion that it reached in the Rule: Section 111 (d) permits regulation unless the 

same source category Js emissions if the same pollutant are regulated under Section 112. 

84 564 U.S. at 417-18 ("EPA commenced a rulemaking under§ 111 of the Act ... to 
set limits on greenhouse gas emissions from new, modified, and existing fossil-fuel 
fired power plants"). 
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In 2005, EPA addressed whether Section 111 (d) bars regulation of emissions of 

a pollutant listed under Section 112, but not actually regulated under that section, and 

concluded that it did not. 70 Fed. Reg. 15,994, 16,032 (Mar. 29, 2005). EPA 

"note[d]" that "a literal reading" of the House-amended text is the one now advanced 

by Petitioners. I d. at 16,031 (emphasis added). But EPA concluded that this 

interpretation was not reasonable because it "would be inconsistent with the general 

thrust of the 1990 amendments which, on balance, reflects Congress's desire to 

require EPA to regulate more substances, not to eliminate EPA's ability to regulate 

large categories of pollutants like non- [hazardous pollutants]." Id. at 16,032.85 State 

and industry intervenors in litigation challenging the Mercury Rule-many of which 

are Petitioners here-agreed, opining that EPA had "developed a reasoned way to 

reconcile" section 1 08(g) and 302( a) of the 1990 Amendments, to which "the Court 

should defer." 86 See also UARG Mercury Rule Comments, 131 ("Where there are 

85 Similarly, in the 199 5 municipal landfill report, EPA noted that the House-amended 
text could be read as Petitioners advocate, but concluded that regulation under 
Section 111 (d) was authorized where the source category's emissions of the pollutant 
at issue (landfill gas) were not actually regulated under Section 112. EPA, Air 
Emissions from Municipal Solid Waste Landfills-Background Info. for Final 
Standards and Guidelines, Pub. No. EPA-453/R-94-021, 1-5-1-6 (1995),JA004283-
84. In other words, regulation could proceed because EPA had not regulated the 
same source category's emissions of the same pollutant. Indeed, EPA explained that 
even cifter municipal landfills were regulated under Section 112, it would still be able to 
regulate the non-hazardous components of landfill gas. Id. 

86 Joint Brief of State Resp't-Intervenors, Indus. Resp't-Intervenors, and State Amicus, 
New Jersey v. EPA, 517 F.3d 574 (No. 05-1097), 2007 WL 3231261, at *5 n.4 & 25. 
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conflicting provisions in a statute, a federal agency must try to harmonize the 

conflicting provisions and adopt a reading that gives some effect to both provisions 

... UARG believes that EPA's reconciliation of the differing language is reasonable"), 

JA004451. 87 Thus, it is Petitioners that advance an interpretation of Section 111 (d) 

inconsistent with their prior conclusion. 

In summary, EPA's interpretation of the relevant portion of Section 111 (d) as 

mandating regulation of dangerous pollutants except where the same sources' 

emissions of the same pollutant are regulated under Section 112 is a reasonable 

reading of ambiguous statutory text. 

III. The Rule Poses No Constitutional Issues. 

This case presents routine issues of statutory interpretation, not a constitutional 

dilemma. Courts have consistently approved cooperative federalism regimes like the 

Rule. Accepting Petitioners and Intervenors' argument that the Rule violates the 

Tenth Amendment would break new ground, implicating the constitutionality of 

numerous other regulatory regimes and federal programs. 

A. The Rule Is a Textbook Example of Cooperative Federalism. 

"[T]he power conferred by the Commerce Clause [is] broad enough to permit 

congressional regulation of activities causing air or water pollution ... that may have 

87 Even the CAA Handbook written by UARG's counsel states: "Section 111(d) ... 
governs the regulation of emissions from existing sources of air pollutants that are 
not ... listed as hazardous air pollutants under section 112." HUNTON & WILLIAMS, 
CLEAN AIR HANDBOOK (4th ed. 2015) at 211,JA005297. 
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effects in more than one State." Hodel v. Va. Surface Mining & Reclamation Ass'n, 

452 U.S. 264, 282 (1981). Congress often exercises this power in statutes that "allow 

States to administer [the] federal programO but provide for direct federal 

administration if a State chooses not to administer it." Miss. Comm'n, 790 F.3d at 

175 (quotation omitted). The Supreme Court has "repeatedly affirm[ed]" the 

constitutionality of these "cooperative federalism" programs. Id. 

In Hodel, the Court unanimously upheld an environmental statute offering 

states the option of regulating surface mining according to minimum federal standards 

or being preempted in that area by direct federal regulation. 452 U.S. at 268-72. 

Rejecting the argument that the government was "usurp[ing]" the state's traditional 

authority over land use, the Court found no Tenth Amendment issue because "the 

States are not compelled to enforce the O standards, to expend any state funds, or to 

participate in the federal regulatory program." Hodel, 452 U.S. at 288-89. 

New York v. United States, 505 U.S. 144, 167-68 (1992), is another example of 

the Supreme Court's approval of cooperative federalism. While striking down a 

provision of the Low-Level Radioactive Waste Policy Act that would have required 

states to affirmatively take title to radioactive waste, the Court upheld a provision that 

offered states the choice between regulating such waste themselves and direct federal 

regulation. Id. at 173-175. The Court again "recognized the ability of Congress to 

offer States the choice of regulating ... to federal standards or having state law pre

empted," noting that such "program[s] of cooperative federalism" are "replicated in 
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numerous federal statutory schemes." Id. at 167, 173-7 4. The Court found no Tenth 

Amendment issue where "any burden caused by a State's refusal to regulate will fall 

on those who generate waste ... rather than on the State as a sovereign." Id. at 174. 

Finally, this Court recently rejected Texas' Tenth Amendment challenge to the 

CAA's criteria pollutant program-upon which Section 111 (d) is patterned-holding 

that provisions allowing EPA to designate areas "nonattainment" despite a state's 

objection, and then requiring the state to submit a plan for that area, did not violate 

the Tenth Amendment. Miss. Comm'n, 790 F.3d at 174-80. Responding to Texas' 

argument that states could not be compelled to implement a federal emissions

reduction program, the Court explained: "But the [CAA] does not do that. Instead, 

the statutory scheme authorizes the EPA to promulgate and administer a federal 

implementation plan of its own if the State fails to submit an adequate state 

implementation plan ... Under these circumstances, 'there can be no suggestion that 

the Act commandeers ... the States."' Id. at 175 (citing Hodel, 452 U.S. at 288). 

The Rule cannot be meaningfully distinguished from the examples of 

cooperative federalism discussed above. States are given a choice: they can take 

advantage of the Rule's flexibility to develop their own plans to reduce power plants' 

COz emissions, or they can decline to do so and EPA will directly regulate those 

sources' COz emissions instead. See 80 Fed. Reg. at 64,986. There is no 

constitutionally significant distinction in this regard between the Rule and the 

regulatory frameworks approved in Hodel, New York, and Miss. Comm'n. 
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Petitioners argue there is a "mismatch" here between EPA's authority and what 

the Rule requires because EPA lacks the authority to "decarbonize ... the U.S. 

economy." Pet. Legal Br. 80. But, under the Rule "EPA would only regulate 

emissions" of specific pollutants from specific sources. Massachusetts, 549 U.S. at 

531. "[T]here is nothing counterintuitive to the notion that EPA can curtail the 

emission of substances that are putting the global climate out of kilter." Id. As 

discussed in Argument I.B.5, the Rule's effects on energy production are indirect, 

resulting from EPA's congressional mandate to regulate dangerous emissions with 

interstate effects. 

B. The Rule Does Not Unlawfully Coerce or Commandeer States. 

Petitioners and Intervenors argue that the Rule unlawfully coerces and 

commandeers states. Pet. Legal Br. 81-86; Int. Br. 31-37. It does not. Rather, the 

Rule shows a deep respect for states' sovereignty by giving them the opportunity to 

design an emissions-reduction plan that makes sense for their citizens. If states 

choose not to avail themselves of that opportunity, they face no sanctions and they 

are not compelled to take action to implement the resulting federal standards. There 

is no constitutional issue where states may "defend their prerogatives by adopting 'the 

simple expedient of not yielding' ... when they do not want to embrace the federal 

policies as their own." NFIB, 132 S. Ct. at 2603 (quotation omitted). 

Petitioners and Intervenors rely on NFIB to argue instead that the Rule 

impermissibly coerces states. See Pet. Legal Br. 84-85; Int. Br. 38. But unlike in 
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NFIB, where states could lose preexisting funding representing significant portions of 

their budgets if they declined to implement the program, see 132 S. Ct. at 2604-05, the 

Rule expressly prohibits EPA from withholding "any existing federal funds" from 

states. 40 C.F.R. § 60.5736. Indeed, a state that does not submit a Section 111(d) 

plan faces no penalties at all. 80 Fed. Reg. at 64,882; 80 Fed. Reg. at 64,968. 88 

Petitioners argue that the Rule coerces states because the consequences of 

declining to regulate (and the resulting federal plan) supposedly are dire: disruption of 

electricity services. Pet. Legal Br. 85; Int. Br. 35 (states will have to ensure "the power 

stays on"). But claims of impending blackouts have no basis in the record. Rather, 

EPA addressed stakeholders' "disruption" concerns in both the Rule89 and the 

proposed federal plan. 90 Moreover, the reasonableness of any final federal plan will 

be subject to judicial review. See 42 U.S.C. § 7607(b)(1), (d)(9). 

In regard to Petitioners' claims of commandeering, the Rule does not "directly 

compelO" states "to enact and enforce a federal regulatory program." New York, 505 

U.S. at 17 6. Rather, if a state chooses not to submit a plan, EPA itself will promulgate 

HH Intervenors' passing invocation of the "unconstitutional conditions doctrine" in a 
footnote is off-base for the same reasons. See Int. Br. 38 n.36. Regardless, the Court 
"need not consider cursory arguments made only in a footnote." Hutchins v. Dist. of 
Columbia, 188 F.3d 531,539 n.3 (D.C. Cir. 1999). 

89 E.g., the Rule made available a "reliability safety valve" in the unlikely event that an 
unanticipated emergency causes substantial reliability issues. 80 Fed. Reg. at 64,671. 

90 See. e.g., 80 Fed. Reg. at 64,981-82. 
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emission standards directly "on affected [power plants]" through a federal plan. 80 

Fed. Reg. at 65,054. Analyzing the lawfulness of the proposed federal plan is plainly 

premature and, for that reason alone, Petitioners cannot meet their burden of 

demonstrating that states have been offered an unconstitutional choice. But in any 

event, a program that "regulate[s] individuals, not States" poses no Tenth 

Amendment issue. New York, 505 U.S. at 166. 

Petitioners cite District of Columbia v. Train, 521 F.2d 971 (D.C. Cir. 1975), 

vacated and remanded sub nom. EPA v. Brown, 431 U.S. 99 (1977), to support their 

commandeering argument. Pet. Legal Br. 84. But the illuminating aspect of that case 

is the contrast it provides. In Train, EPA attempted to require states to establish and 

implementvehicle retrofit and inspection programs. 521 F.2d at 992. In concluding 

that was unlawful, this Court explained that "where [state] cooperation [with a federal 

objective] is not forthcoming, we believe that the recourse contemplated by the 

commerce clause is direct federal regulation of the offending activity." Id. at 993. 

Here, if states decline to cooperate with the federal objective of reducing COz 

emissions from power plants, the result will be direct federal regulation. Unlike in 

Train, states are not required to establish and implement anything. 

Petitioners argue that, even under a federal plan, state utility regulators will 

"have to take regulatory action" or "be involved in decommissioning coal-fired plants, 

addressing replacement capacity ... undertaking all manner of related regulatory 

proceedings." Pet. Legal Br. 83, 85; see also Int. Br. 35 ("state government will have 
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to ... issue permits"). Not true. If a state wishes to refuse, for example, to grant a 

power plant's request for a permit modification for an action the plant wants to take 

to comply with a federal plan, the state may do so. The full compliance burden then 

rests with the plant, which will have to pursue an alternative compliance method that 

is agreeable to state regulators or does not require approval. 91 

Petitioners and Intervenors seem to think that a constitutional impediment 

arises from the fact that private entities may ask state regulators to take routine 

regulatory actions-e.g., to grant or modify a permit, adjust rates, or decommission 

plants-to facilitate their compliance with federal requirements. It plainly does not. 

If it did, then many other CAA programs,92 regulatory programs addressing utilities,93 

91 For example, if a federal plan provided for interstate trading, a plant might prefer to 
comply by purchasing credits, and then recouping costs from ratepayers. But the state 
would be free to decline to allow recovery from ratepayers, in which case the plant 
would have to draw from different funds or pursue a different compliance option. 

92 For example, the CAA's Acid Rain Trading Program-a Congressionally enacted 
program for power plants that is materially indistinguishable from the proposed 
Federal Plan, 80 Fed. Reg. at 64,970--would be unconstitutional, as would the 
Cross-State P'-ule upheld in EP_LA.l_ v. E~~1E Homer City Generation, L.P., 134 S. Ct. 
1584 (2014), and the NOx SIP Call upheld in Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000), because both establish trading programs partially premised on power 
plants' ability to shift from coal to lower-emitting generation, which implicate the 
same state regulatory processes. Legal Mem. 95-99, JA003295-99. The same fate 
would befall the Mercury and Air Toxics Rule given that some power plants have 
retired rather than comply, triggering decommissioning processes implicating state 
regulators. 

93 Under the Federal Power Act, FERC may require "[a]ll users, owners and operators 
of the bulk-power system" to comply with federal reliability standards. 16 U.S.C. 
§ 824o(b)(1). Those standards are not unconstitutional simply because an entity may 

(Footnote Continued .. .) 
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and generally applicable federal laws 94 would arguably be similarly infirm. Indeed, 

such a holding would suggest that Congress could never legislate to address power 

plants' greenhouse-gas emissions, or any other aspects of their operations. This 

cannot be squared with the existing case law. See. e.g .. FERC v. Mississippi, 456 U.S. 

742, 759, 765 (1982) (rejecting Tenth Amendment challenge to federal utility 

regulation that "use[d] state regulatory machinery to advance federal goals," but did 

not "directly compelO" states to promulgate or enforce laws). As a constitutional 

matter, the state's only legal responsibilities are those it has voluntarily assumed under 

state law. 95 Accordingly, the Court should reaffirm that there is "no Tenth 

seek to comply through actions for which state law requires approval. 

94 Under Petitioners' view of the Tenth Amendment, raising the federal minimum 
wage would be problematic because utilities might initiate state ratemaking 
proceedings to recover increased salary costs. Even the Americans with Disabilities 
Act ("ADA") could be unconstitutional insofar as private entities must obtain state or 
local building permits to install ADA-required ramps and elevators. 

95 Petitioners argue that EPA relies on states exercising "responsibility to maintain a 
reliable electricity system." Pet. Legal Br. 80, 85 (quoting 80 Fed. Reg. at 64,678). But 
that section of the Rule (titled "Additional Context") merely recognizes that power 

1 ° "
0 

;) " 

0 

h " " c ;) 1 ;) p_lants operate 1n an 1ntcgratcu system \Vlt_ll numerous LCucra_.l, state, anu 

nongovernmental entities regulating reliability," and that EPA promulgates 
power-sector rules with an "awareness of the importance of the efficient and 
continuous, uninterrupted operation of the interconnected electricity system." 
80 Fed. Reg. at 64,677-78. The quoted statements do not suggest that state grid 
regulators must take action in order for sources to comply with a federal plan, much 
less that EPA will impose draconian standards on sources and expect states to "clean 
up its mess." Pet. Legal Br. 80. At a minimum, such claims are premature, because 
the federal plan is not final. See In re Murray Energy Corp., 788 F.3d 330, 334 (D.C. 
Cir. 2015) (noting "a proposed rule is just a proposal" and rejecting challenges as 
premature). 
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Amendment impediment" to federal regulation of "private persons and businesses," 

who are "necessarily subject to 0 dual sovereignty." Hodel, 452 U.S. at 286-87 

(quotation omitted). 

The possibility that state officials may choose to act on requests from private 

entities that are indirectly prompted by federal regulations does not make those 

regulations-much less the alternative offer to allow states to promulgate regulations 

themselves-unlawful. See FERC v. EPSA, 136 S. Ct. at 784 (distinguishing between 

federal regulations that "(inevitably) influenc[e]" areas of state control and those that 

actually "intrude on the States' power"). To hold otherwise would expand the Tenth 

Amendment light-years beyond its traditional bounds. 

C. The Constitutional Avoidance Canon Has No Application Here. 

Petitioners' constitutional claims appear to be designed less to succeed on their 

merits than as an excuse to invoke the constitutional avoidance canon in support of 

their statutory arguments and avoid Chevron. 96 See Pet. Legal Br. 79; Int. Br. 35 ("the 

serious constitutional questions raised by the Rule eliminate any agency claim to 

96 Intervenors hypothesize that the Rule "may give rise to" regulatory takings issues, 
which the Court should construe Section 111 (d) to avoid. Int. Br. 41 n.40 (citing Bell 
Atl. Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994)). EPA correctly concluded that 
such arguments are meritless and unripe, Legal Mem. 57-62, JA003257 -62, and Bell 
applies only to ''per se physical takings," Cellco P'ship v. FCC, 700 F.3d 534, 549 (D.C. 
Cir. 2012). In any event, a constitutional argument raised in a footnote merits no 
attention. Hutchins, 188 F.3d at 539 n.3. 
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Chevron deference"). This attempt to put a thumb on the scales of this Court's 

statutory analysis should be rebuffed. 

"[T]he burden of establishing unconstitutionality is on the challenger." Miss. 

Comm'n, 790 F.3d at 178. Applying the avoidance canon here would lift that burden 

from Petitioners, turning spurious claims of unconstitutionality into a weapon to be 

wielded in support of other arguments. The Supreme Court rejected a similar attempt 

in Rust v. Sullivan, explaining that the avoidance canon "will not be pressed to the 

point of disingenuous evasion." 500 U.S. 173,191 (1991) (quotation omitted). Thus, 

while the Court believed that the constitutional challenges raised in Rust had "some 

force," it declined to apply the avoidance canon because it did not believe those 

arguments "raised ... grave and doubtful constitutional questions that would lead us 

to assume Congress did not authorize" the regulatory actions at issue, and instead 

upheld them under Chevron. Id. 

Petitioners' and Intervenors' constitutional arguments here are similarly lacking, 

to say the least. These arguments should not weigh in their favor-or indeed be 

considered at all-when analyzing the statutory issues that lie at the heart of this case. 

IV. Petitioners Do Not Establish Procedural Error under Section 7607 of the 
Act. 

Petitioners' assertions of procedural error are meritless. See Pet. Record Br. 

13-17. The CAA specifies unique statutory requirements that govern judicial review 

of procedural challenges. 42 U.S.C. § 7607(d)(9)(D). As this Court has long 

107 

ED_0011318_00011170-00140 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

recognized, a court may not reverse a CAA action for procedural error unless three 

elements are satisfied. See Util. Air Regulatory Grp. v. EPA, 744 F.3d 741,747 (D.C. 

Cir. 2014). First, petitioners must demonstrate that the procedural error, if it 

occurred, was "arbitrary or capricious." 42 U.S.C. § 7607(d)(9)(D)(i). Second, 

petitioners must show that they have met the requirements of Section 7607(d)(7)(B)-

in particular, that their "objection to a rule or procedure O was raised with reasonable 

specificity during the period for public comment." Id. § 7607(d)(7)(B), (d)(9)(D)(ii). 97 

Third, petitioners must prove, consistent with Section 7607(d)(8), that "the errors were 

so serious and related to matters of such central relevance to the rule that there is a 

substantial likelihood that the rule would have been significantly changed" absent the 

error. I d. § 7 607 (d) (8), (d) (9) (D) (iii). 

Thus, petitioners raising procedural claims under the CAA must make an 

"unusually strong showing" (compared to claims of procedural error under the 

Administrative Procedure Act), see U.S. Steel Corp. v. EPA, 444 U.S. 1035, 1035 

(1980) (Rehnquist, C.J., dissenting from denial of certiorari), and, therefore, "[r]eversal 

for procedural defaults under the Act will be rare." Am. Petroleum Inst. v. Costle, 

665 F.2d 1176, 1184 (D.C. Cir. 1981). Petitioners claim that EPA failed to provide 

97 New objections may be raised in petitions for administrative reconsideration, but 
are not ripe for judicial review until reconsideration is completed or denied. Id. 
§ 7 607 (d) (7) (B). A subset of Petitioners have petitioned EPA for administrative 
reconsideration, but those petitions are still under consideration. 
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adequate notice regarding: (1) the establishment of uniform rates, (2) the entities 

ultimately responsible for achieving the emission reductions, and (3) minor changes to 

the applicability criteria.98 Petitioners fail to carry their burden under the statutory 

standard, relying instead on rhetoric and broad generalities. In any event, Petitioners' 

assertions are incorrect. 

A. Petitioners Cannot Demonstrate Arbitrary or Capricious Error 
Because the Changes to the Rule Were Noticed or Are the Logical 
Outgrowth of the Proposal. 

"An agency may promulgate a rule that differs from a proposed rule," provided 

"the final rule is a 'logical outgrowth' of the proposed rule." Allina Health Servs. v. 

Sebelius, 746 F.3d 1102, 1107 (D.C. Cir. 2014) (citation omitted). A final rule is a 

logical outgrowth "if affected parties should have anticipated that the relevant 

modification was possible," !d., or if additional notice and comment "would not 

provide commenters with their first occasion to offer new and different criticisms." 

Fertilizer Inst. v. EPA, 935 F.2d 1303,1311 (D.C. Cir. 1991) (quotation omitted). 

Here, EPA's modifications to the Rule were foreseeable and the subject of extensive 

comment, including by Petitioners, so there is no procedural error. Petitioners thus 

98 Petitioners also state, without further explanation, that EPA "applied an entirely 
different methodology with new data in establishing [uniform] rates." Pet. Record Br. 
16. This conclusory allegation is too vague to address and plainly fails to meet 
Petitioners' burden under Section 7 607 (d) (9) (D). See also Bd. of Regents of U niv. of 
Wash. v. EPA, 86 F.3d 1214, 1221 (D.C. Cir. 1996). 
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not only fail to acknowledge their burden under Section 7607(d)(9)(D)(i), they cannot 

meet it. 

Petitioners first contend that EPA's Proposal "rejected the option of setting 

uniform rates," so their adoption in the Rule was not foreseeable. Pet. Record Br. 

13-14. Petitioners are mistaken. EPA initially proposed state-specific goals 

established by applying the Building Blocks to each state. Stakeholders pointed out 

that this approach created wide disparities among states' goals and was disconnected 

from the reality of the electricity system, in which electricity flows across state lines. 

See 79 Fed. Reg. at 64,545, 64,549. Accordingly, in the Supplemental Notice (which 

Petitioners fail to mention), EPA took comment on reducing those disparities by 

applying Building Blocks on a regional basis, which would more accurately reflect the 

interconnected, interstate electricity market. See id. at 64,547, 64,550-52; see also 79 

Fed. Reg. at 34,865, 34,899. 

The uniform rates are a logical outgrowth of the noticed regional approach. 

EPA applied the Building Blocks across three regions, resulting in uniform rates 

within each region for each subcategory. But rather than setting different rates for 

different regions, EPA gave all regions-and thus all states and sources-the benefit 

of the least-stringent rates calculated in atry region. 80 Fed. Reg. at 64,738. Thus, the 

uniform nationwide rate was simply a more lenient application of the regional 

approach, and one that further reduces disparities between comparable units in 

different regions-addressing EPA's and commenters' concerns. Id. at 64,736-37. It 
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also effectuates the Proposal's commitment to flexible, cost-effective compliance, see. 

~ 79 Fed. Reg. at 34,859; 79 Fed. Reg. at 64,549, by creating a surplus of achievable 

emission-reduction opportunities available for all states and sources. 80 Fed. Reg. at 

64,742. The uniform rates thus fall squarely within this Court's recognition "that an 

agency must be able to respond flexibly to comments and need not provide a new 

round of notice and comment every time it modifies a proposed rule." Fertilizer Inst., 

935 F.2d at 1311; see Pers. Watercraft Indus. Ass'n v. Dep't of Commerce, 48 F.3d 

540, 543 (D.C. Cir. 1995). 

Furthermore, the Rule's subcategory-specific uniform rates are consistent with 

longstanding practice under Section 111. See 80 Fed. Reg. at 64,737; 79 Fed. Reg. at 

34,894 (noting that the Proposal varied from EPA's typical practice by using 

state-specific rates "rather than nationally uniform emission rates"); compare. e.g., 42 

Fed. Reg. 55,796 (Oct. 18, 1977) (111 (d) rulemaking for sulfuric acid production 

units); 61 Fed. Reg. 9905 (Mar. 12, 1996) (111 (d) rulemaking for municipal solid waste 

landfills). EPA's proposal to set state-specific goals based on a single, blended rate 

for both coal- and gas-fired units was a departure from previous rulemakings. This 

alone made it foreseeable that EPA might modify its novel proposed approach in 

response to comments and revert to more traditional source- and subcategory-specific 

uniform rates. 

This is a critical distinction between this case and those relied on by Petitioners, 

where the Court found procedural error because the proposal would have cifftrmed an 
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agency's longstanding interpretation, but the final rule unexpectedly reversed that 

interpretation. Envtl. Integrity Project v. EPA, 425 F.3d 992, 993-95 (D.C. Cir. 2005); 

accord Kooritzky v. Reich, 17 F.3d 1509, 1513 (D.C. Cir 1994). Indeed, the Court has 

frequently recognized that in choosing the form of a standard, the agency necessarily 

invites comments on foreseeable alternative, and even opposite, forms for that 

standard. See Ne. Md. Waste DisposalAuth. v. EPA. 358 F.3d 936,952 (D.C. Cir. 

2004); Ariz. Pub. Serv. Co. v. EPA, 211 F.3d 1280, 1299-300 (D.C. Cir. 2000); see also 

Long Island Care at Home. Ltd. v. Coke, 551 U.S. at 175 (citing Ariz. Pub. Serv.). 

Here, the fact that EPA might return to its traditional approach to the emission 

guidelines was entirely foreseeable, especially because EPA "invite[d] comment on all 

aspects of the proposed form of the goals," 79 Fed. Reg. at 34,895, and specifically 

sought comment on regional approaches, 79 Fed. Reg. at 64,547, 64,550-52. In fact, 

numerous stakeholders, including many Petitioners, urged uniform rates. See, e.g., 

Int'l Bhd. of Boilermakers Comments 3, 8-12, EPA-HQ-OAR-2013-0602-22562, 

,JA00576-80; State of New Jersey Technical Comments 

JA000801; Texas Comm'n on Envtl. Quality 

Comments 15-16, EPA-HQ-OAR-2013-0602-23305, "[I]nsightful 

comments may be reflective of notice and may be adduced as evidence of its 

adequacy." Horsehead Res. Dev. Co. v. Browner, 16 F.3d 1246, 1268 (D.C. Cir. 

1994). 
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Petitioners also incorrectly assert that EPA failed to "signal" that the Rule 

might place "responsibility for implementation" of emission reductions solely on 

power plants. See Pet. Record Br. 14. While EPA proposed to allow (but not require) 

states to place responsibility on other entities as well as power plants, 79 Fed. Reg. at 

34,853, 34,901 (describing the "portfolio approach"), EPA specifically requested 

comment on the merit and legality of this approach and whether "responsibility ... 

must be assigned solely to affected [sources]." Id. at 34,902-03. Petitioners thus had 

notice and an opportunity to comment on whether legal responsibility for reducing 

power-plant emissions should fall on other entities or only on power plants, and a 

number contended Section 111 required the latter. See. e.g., UARG December 2014 

Comments 44-50, EPA-HQ-OAR-2013-0602-22768,JA000841-47; Nat'l Ass'n of 

Home Builders Comments 8, EPA-HQ-OAR-2013-0602-23572,JA001944. 

Petitioners' assertion that EPA unlawfully expanded the applicability criteria 

without notice is likewise unproven and incorrect. Pet. Record Br. 14-15. EPA 

proposed the applicability criteria in the "new source" rule, and explicitly 

"incorporate[d] that discussion by reference [in the existing source rule]." 79 Fed. 

Reg. at 34,854; cf. Portland Cement Ass'n v. EPA, 665 F.3d 177, 192 (D.C. Cir. 2011) 

(rejecting procedural error claims where an associated rulemaking provided notice). 

The new source proposal discussed whether applicability should be determined based 

on a source's "purpose" when constructed or on other criteria, see 79 Fed. Reg. at 

1459-61, and included in the docket for comment alternative criteria that did not 
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require that a source be "constructed for the purpose of' supplying a specific amount 

of electricity to the grid, see Office of Air Quality Planning & Standards 

EPA's decision to delete that phrase was a logical outgrowth of the proposed new 

source rule and reflected comments EPA received from Petitioners and others. 99 See. 

~Am. Fuel & Petrochemical Mfrs. Comments 5, EPA-HQ-OAR-2013-0495-

10098-A1, 78; Duke Energy Comments 52, EPA-HQ-OAR-2013-0495-9426, 

1 

All three changes were thus actually proposed or a logical outgrowth of the 

Proposal. Petitioners fail to make any demonstration to the contrary-let alone a 

persuasive and specific offer of proof that EPA's procedures were arbitrary and 

capricious under Section 7607(d)(9)(D). Their arguments must therefore be rejected. 

B. Petitioners Have Not Established a "Substantial Likelihood" That 
Different Procedures Would Have "Significantly Changed" the 
Rule. 

Even assuming, arguendo, that Petitioners had established procedural error, 

Petitioners fail to demonstrate that the alleged errors are "so serious" that there is a 

"substantial likelihood that the rule would have been significantly changed" absent the 

errors. 42 U.S.C. § 7607(d)(8). As noted above, Petitioners have not identified any 

99 The other change noted by Petitioners, Pet. Record Br. 15, is one of form, not 
function: "219,000 MWh net sales ... is functionally equivalent to the 25 MW net 
sales language." 79 Fed. Reg. at 1446. 
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specific objections to EPA's decision to adopt subcategory-specific uniform rates 

based on the least-stringent regional rates-let alone "new and different criticisms 

which the agency might find convincing." Fertilizer Inst., 935 F.2d at 1311 (quotation 

omitted). Nor could they. Petitioners supported the establishment of source-specific 

rates, and EPA's decision to apply the least-stringent regional rate to all sources inures 

to Petitioners' benefit. Thus, there is no prejudice to Petitioners and no "serious" 

error. Cf. Am. Coke & Coal Chems. Inst. v. EPA, 452 F.3d 930, 939, 941 (D.C. Cir. 

2006) (finding no prejudice under the Administrative Procedure Act where an 

unnoticed change "resulted in a less stringent limitation"). 

Likewise, Petitioners cannot demonstrate that an additional round of comment 

would "significantly changeD" EPA's conclusion that Section 111 (d) requires sources 

to bear responsibility for meeting the standards. 80 Fed. Reg. at 64,843. As noted 

above, Petitioners advanced this same legal interpretation in their comments, and so, 

unsurprisingly, they fail now to identify fault with it. See Pet. Record Br. 14. In any 

event, states may rely on a broad set of measures to meet the Rule's emission targets, 

including measures achieved by other entities, provided that ultimate responsibility for 

reducing emissions rests with the sources. 80 Fed. Reg. at 64,835. 

Finally, Petitioners do not identify "new and different," let alone convincing, 

criticisms of EPA's final applicability criteria, Pet. Record Br. 14-15, which were 

amply explained in the final new source rule. 80 Fed. Reg. at 64,544. Indeed, the final 

applicability criteria are functionally equivalent to the proposed criteria in most 
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respects. Compare EPA-HQ-OAR-2013-0602-36849 (final list of likely sources), 

JA003006, with EPA-HQ-OAR-2013-0602-0256 (proposed list of likely sources), 

JA002363; see EPA-HQ-OAR-2013-0602-36741 (explaining list changes),JA002931. 

Moreover, Petitioners have failed to identify a single facility affected by the changes 

they describe. 

C. Section 7607 ( d)(7)(B) Bars Petitioners' Challenges. 

Finally, even if Petitioners had raised colorable procedural claims, they do not 

satisfy the second statutory element of Section 7607(d)(9)(D). Petitioners' procedural 

challenges were not "raised with reasonable specificity during the period for public 

comment," and so they may not be raised in this proceeding. 42 U.S.C. 

§ 7607(d)(7)(B). "This court enforces [Section 7607(d)(7)(B)] strictly." Appalachian 

Power Co. v. EPA, 249 F.3d 1032, 1055 (D.C. Cir. 2001) (quotation omitted). 

Accordingly, this Court has routinely refused to consider notice arguments raised for 

the first time in a petition for review, even though such arguments cannot logically be 

raised during public comment. See Mexichem Specialty Resins v. EPA, 787 F.3d 544, 

553 (D.C. Cir. 2015). In Utility Air Regulatory Group, the petitioner tested these 

limits, arguing that "even if it cannot obtain judicial review of substantive challenges 

raised for the first time in a still-pending petition for reconsideration, it can obtain 

judicial review of procedural challenges raised for the first time in such a petition." 

744 F.3d at 747. But this Court held that this argument was "foreclose[d]" by the 

plain language of the Act. Id. at 746-47. Petitioners do not, and cannot, argue that 
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Section 7607(d)(7)(B) does not apply here, so their procedural challenges, even if 

valid, are barred. 

V. EPA Identified an Achievable Degree of Emission Limitation Applying 
the Best System. 

Turning to Petitioners' challenges to EPA's record-based determinations, EPA 

identified an achievable degree of emission limitation applying the Best System that is 

firmly supported by the record. This Court gives an "extreme degree of deference" to 

EPA's record-based determinations. Miss. Comm'n, 790 F.3d at 150 (citation 

omitted). 

A. Building Block 1 Is Achievable. 

Building Block 1 reflects an achievable degree of emission limitation applying 

heat-rate-improvement measures, which are operating practices and equipment 

upgrades that coal-fired plants can implement to more efficiently convert fuel to 

electricity (i.e., lowering heat rate)-reducing the amount of COz emitted per 

kilowatt-hour of generated electricity. 80 Fed. Reg. at 64,787. EPA identified dozens 

of such practices and upgrades to improve or maintain heat rate. Greenhouse Gas 

Mitigation Measures Technical Support Document ("Mitigation TSD"), 2-11-2-15, 

EPA-HQ-OAR-2013-0602-37115, Supplemental Appendix, SA012-16. Although 

some of these measures may be "already widely adopted," Pet. Record Br. 25, 

extensive technical literature indicates there remains substantial opportunity for cost-
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effective heat-rate improvement across the industry. Mitigation TSD, 2-16-2-22, 

SA017-23. 

To project the potential for heat-rate improvement, EPA used three kinds of 

statistical analyses, all based on the reasonable premise that coal-fired units can 

achieve heat rates approximating what they have demonstrated and achieved in the 

recent past. Id. at 2-22, SA023. These analyses were grounded in a robust and 

representative dataset of nearly 62 million hours of operating data submitted by 884 

coal-fired units over an eleven-year period. Id. at 2-28, 2-32, SA029, SA033. 

While each of the three analytical approaches EPA used provides an 

independently reasonable way to estimate Building Block 1, EPA conservatively 

applied the approach yielding the lowest degree of potential improvement. Id. at 2-50, 

SA051. Under that approach, EPA performed unit-by-unit statistical analyses to 

determine the overall efficiency improvements that would result if coal-fired units 

"operat[ed] more consistently" with some of the better heat rates they demonstrated 

under similar operating conditions. Id. at 2-45-2-49, SA046-50. Specifically, EPA 

assumed that a unit could have improved some of its less-efficient hours by a modest 

percentage (37.1-38.4% depending on the region) to be closer to its efficiency 

"benchmark" (i.e., its 10th-percentile best heat rate) demonstrated under similar 
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conditions. 100 Id. The approach also controlled for two variables that can affect a 

unit's heat rate: capacity factor and ambient temperature_Hll Id. at 2-33-2-42, SA034-

43. And it also applied a number of conservative assumptions. 102 

Petitioners argue that EPA: (1) erred in making projections based on statistical 

modeling instead of the application of specific measures, (2) did not sufficiently 

account for uncontrollable factors or other circumstances, and (3) provided 

inadequate notice. Pet. Record Br. 22-26. All of these claims are meritless. 

EPA has "undoubted power to use predictive models," West Virginia v. EPA, 

362 F.3d 861, 868 (D.C. Cir. 2004) (quotation omitted), and it was reasonable to do so 

here. See Appalachian Power Co. v. EPA, 135 F.3d 791,802 (D.C. Cir. 1998) 

(upholding EPA's use of a model to set "best system" emission limits, and noting that 

"perhaps the prime example" of the kind of technical judgment warranting deference 

10° Contrary to Petitioners' assertion, this approach did not "assum[e] that the best 
historical efficiency ever achieved can be achieved every year in the future." Pet. Record 
Br. 26 (emphasis added). 

101 To do so, EPA grouped each unit's hourly heat-rate values into unit-specific 
"capacity temperature bins," allowing comparison under similar operating conditions. 
Mitigation TSD, 2-40, SA041. Where a single unit's heat rates under similar operating 
conditions nevertheless varied from one hour to another, EPA reasonably concluded 
that the difference was partially due to inconsistent application of efficiency measures. 

102 See, e.g., Mitigation TSD, 2-24 (assuming most costly measures), 2-25 (assuming 
units cannot improve beyond benchmark), 2-33 (using gross heat rate), 2-41 
(assuming capacity factor is outside operator's control), 2-45 (using 1Oth percentile 
benchmark), 2-50 (using two-year averages), SA025, SA026, SA034, SA042, SA046, 
SA0 51. 
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is EPA's use of "[s]tatistical analysis," which "does not easily lend itself to judicial 

review"). Because conducting independent engineering assessments for each coal

fired unit throughout the country was impractical and unnecessary, EPA sensibly 

performed predictive modeling premised on real-world operating data to set 

historically derived levels of improvement potential. 80 Fed. Reg. at 64,793. In doing 

so, EPA's model reflects heat rates that are "demonstrated and achievable" by 

individual units using available efficiency measures and accords with extensive 

technical literature showing similar or even better results. Mitigation TSD, 2-22-2-25, 

SA023-26. 

Next, EPA's modeling accounted for the "uncontrollable factors" and 

circumstances that Petitioners allege were overlooked. Pet. Record Br. 26. First, 

because the model analyzes past performance, it neither assumes that all units can 

implement every measure nor adds together benefits from specific combinations. 

Mitigation TSD, 2-10, SA011; see Pet. Record Br. 26. Comparing each unit's past 

performance against itself also controls "for many design characteristics that vary 

among [units] but are constant or nearly constant over time at individual [units]." 

Mitigation TSD, 2-22, SA023; see Pet. Record Br. 23. Second, EPA's representative 

dataset of operations over an eleven-year operating period fairly accounts for a "range 

of relevant conditions," id. at 24-25, plants may face in the future. See Mitigation 

120 

ED_0011318_00011170-00153 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

TSD, 2-32, SA033. 103 Third, the model did control for capacity factor and 

temperature, see supra n.93, and Petitioners fail to explain how EPA's approach is 

remotely arbitrary or capricious. See Pet. Record Br. 24. Fourth, EPA's assessment 

recognizes that certain improvements can degrade over time, see Pet. Record Br. 26, 

and EPA explained that these degradations can be mitigated or avoided at reasonable 

cost. Mitigation TSD, 2-61-2-62, SA062-63. Fifth, EPA analyzed gross heat rate, 

which is not affected by auxiliary power requirements, and the impact of post-2012 

controls, Pet. Record Br. 25, on regional net heat rates is negligible. Mitigation TSD, 

2-52-2-55, SA053-56. 

And even if EPA's model did not account for every imaginable variable, 

Petitioners "cannot undermine" EPA's model simply by "'pointing to variables not 

taken into account that might conceivably have pulled the analysis's sting."' 

Appalachian Power v. EPA, 135 F.3d at 805 (citations omitted). They must show 

how that failure "would have a significant effect" on the outcome. Id. But 

Petitioners merely offer bald speculation. Pet. Record Br. 24 (using if and could). 

"That the model does not fit every application perfectly is no criticism; a model is 

103 Regardless, EPA's power sector modeling for the Rule projects that future 
operating conditions will generally not lead to lower capacity factors, negating 
Petitioners' concerns about coal-fired units increasingly serving peak loads. Id. at 2-
56-2-58, SA0 57 -59; see infra n.1 06, n.122. 
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meant to simplify reality in order to make it tractable." Chern. Mfrs. Ass'n v. EPA, 28 

F.3d 1259, 1264 (D.C. Cir. 1994). 

Lastly, EPA adequately noticed Building Block 1. EPA's model applies the 

same dataset noticed in the Proposal and its most conservative statistical approach 

was "discussed at length in the proposal." 80 Fed. Reg. at 64,788. Petitioners' own 

comments belie their assertion that EPA provided "no opportunity to comment" "on 

incorrect 2012 data," Pet. Record Br. 26. See. e.g., Southern Co. Comments 83, EPA

HQ-OAR-2013-0602-22907 (discussing the 2002-2012 study period),JA001087. In 

any event, they fail to carry their burden under 42 U.S.C. § 7607(d). See supra 

Argument IV. 

B. Building Block 2 Is Achievable. 

As part of determining the Best System, EPA conducted a thorough analysis of 

the measures referred to as "Building Block 2." These generally involve substituting 

electric-power generation from lower-emitting gas units for generation from 

higher-emitting steam plants. ~ 80 Fed. Reg. at 64,728-29. 

EPA comprehensively considered factors relevant to determining whether 

Building Block 2 constitutes part of the Best System, such as: (1) the availability of 

mechanisms to shift generation between steam and gas units, and the feasibility of 

increasing gas utilization to EPA's assumed rates; (2) the amount and timing of 

generation shift from existing steam to gas units that is reasonable; (3) reliability, 

infrastructure, natural gas supply, and transmission planning concerns; and ( 4) costs. 
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See generally 80 Fed. Reg. at 64,795-803; Mitigation TSD, Chapter 3,JA004032-53; 

Response to Comments ("RTC") 3.2, EPA-HQ-OAR-2013-0602-37106,JA003698; 

compare with 80 Fed. Reg. at 64,720-22 (factors Court has identified as generally 

relevant to Best System determination). After thoroughly examining these factors, 

EPA adopted a conservative rate of gas utilization in comparison to its analysis. The 

record supports EPA's analytical approach and conclusions concerning the degree of 

emission limitation that can be obtained through Building Block 2 measures. 104 

1. Increasing existing gas units' utilization is technically 
feasible and relies on a conservative estimate of their 
capabilities. 

EPA did not rely on unduly "speculative assumptions" about the existing gas-

fired fleet's potential to increase its rate of power generation. Pet. Record Br. 27-30. 

Instead, EPA's analysis was supported by a robust record regarding the existing fleet's 

design capabilities, the technical feasibility of increased generation levels, and other 

relevant data. 

To estimate the potential magnitude of emission reductions obtainable by 

increasing gas utilization, EPA closely examined such units' design capabilities and 

historic utilization, including their "availability and capacity factors." Mitigation TSD 

3-5, JA004036; 80 Fed. Reg. at 64,799. "Availability" refers to the annual percentage 

104 EPA's consideration of resource adequacy, reliability and costs is addressed in 
Arguments VI.A and B. 
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of hours that a plant is available to generate (i.e., not in a planned or forced outage), 

while "capacity factor" refers to the plant's actual annual utilization. Mitigation TSD 

3-5-3-6,JA004036-37. EPA found that national-average capacity factors for gas units 

historically range from 40-50%, id. at 3-5 & nn.11-12,JA004036, but their availability 

"generally exceeds 85[%], and can exceed 90[%] for some groups." 80 Fed. Reg. at 

64,799. Thus, existing gas units are largely underutilized relative to their design 

potential. This underutilization is primarily due to dispatch practices and does not 

reflect actual limits on design capability or technical feasibility. Mitigation TSD 3-5, 

JA004036. 

Petitioners appear to contend that EPA should only consider a generation rate 

"demonstrated" if the entire existing fleet has attained that level. See Pet. Record Br. 

28. But an "adequately demonstrated" Best System is not limited to measures "in 

actual routine use somewhere"; rather, EPA may make a reasonable "projection based 

on existing technology" and may "hold the industry to a standard of improved design 

and operation advances, so long as there is substantial evidence that such 

improvements are feasible." 80 Fed. Reg. at 64,720; see Portland Cement Ass'n v. 

Ruckelshaus, 486 F.2d 375, 391 (D.C. Cir. 1973); Sierra Club v. Costle, 657 F.2d at 

364. Here, EPA found that existing gas units "are designed for, and are demonstrably 

capable of, reliable and efficient operation at much higher annual capacity factors, as 

shown in observed historical data for particular units and their design and engineering 
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specifications." Mitigation TSD 3-5, JA004036; see also id. at 3-5-3-6 & nn.15-18, 

JA004036-37; 80 Fed. Reg. at 64,799. 

Petitioners also claim EPA should have disregarded 2012 gas-fired generation 

data because natural gas prices were "historically low." Pet. Record Br. 28; see 

Mitigation TSD 3-11-3-12 (the fleet-wide capacity factor increased by 15% in 2012), 

JA004042-43. Those data, however, are evidence that existing gas-fired generation 

can rapidly increase in response to market drivers, and, thus, are relevant to 

determining the technical feasibility of the rate of generation shift assumed in Building 

Block 2. Mitigation TSD 3-11, JA004042. Moreover, EPA did not look solely at 

2012; rather, it conducted a robust analysis including data from other years and 

historical trends. ~ id. at 3-5 nn.11-12 (citing sources), 3-11-3-12,JA004036, 

JA004042-43. 

Ample data support EPA's determination that existing gas units can achieve, by 

2030, an annual utilization rate of 75% on a "net-summer" capacity basis. 105 80 Fed. 

Reg. at 64,799. For example, EPA found that 88% of such units operated at 

105 "Net-summer" generating capacity reflects a reduction from a power plant's 
"nameplate" capacity during the summer peak demand period "due to on-site 
electricity use (e.g., station service or auxiliaries) and local temperature conditions." 
Mitigation TSD 3-6, JA004037; see also RTC 4.4.2, 238 (Comment 9) (nameplate 
capacity is "the nominal maximum output of a generator, assuming a particular set of 
ideal, often location-specific, operating conditions"),JA003718; 80 Fed. Reg. at 64,799 
(comments stated that net-summer capacity is "a more meaningful and reliable metric 
than nameplate capacity"); id. at nn.665-66. 
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capacities equaling or exceeding 70% of nameplate capacity-approximately 

equivalent to 75% of net-summer capacity-for at least one day in the summer of 

2012. Mitigation TSD 3-10,JA004041. Although Petitioners question the value of 

daily usage rates in determining whether the average unit can be operated at that rate 

indefinitely, Pet. Record Br. 28, they ignore the fact that EPA did not rely on such 

data in isolation; it also considered existing gas units' long-term performance. EPA 

found that roughly 15% of such units operated at annual utilization rates of 75% or 

higher on a net-summer basis. 80 Fed. Reg. at 64,799; Mitigation TSD 3-8-3-10, 

JA004039-41. Many more gas units operated at such capacities "during certain 

periods of time, in response to higher demand"-e.g., on a seasonal basis. Id. at 3-10, 

JA004041; 80 Fed. Reg. at 64,799. Based on this complete analysis, EPA concluded 

that 7 5% is "below the maximum levels at which some units have demonstrated the 

capability to operate" and, therefore, conservatively "offer[s] sources additional 

compliance flexibility, given that the extent to which they realize a utilization level 

beyond 7 5 [%] will reduce their need to rely on other emission reduction measures or 

building blocks." 80 Fed. Reg. at 64,799, 64,803 (emphasis added)_HJG 

106 EPA's approach is also conservative because EPA computed performance rates for 
each of the three interconnections and then used the least stringent as the national 
uniform rate, creating headroom in the other two interconnections and ensuring 
achievability in all three. See 80 Fed. Reg. at 64,802 ("[T]here is substantial [B]uilding 
[B]lock 2 potential in the Western Interconnection and Texas Interconnection that is 
not actually captured in the source category performance rates."). 
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Petitioners attack a straw man by arguing that external constraints such as 

permit limits may prevent gas units from operating at "available" levels. Pet. Record 

Br. 29. As shown above, EPA's assumptions are well below the ceiling established by 

existing units' availability. In addition, the record shows very few air permits that 

could limit such units' utilization. See Clean Air Task Force Comments 70-75, EPA-

HQ-OAR-2013-0602-22612,JA00678-83. Petitioners have not demonstrated that 

these limitations create a barrier to the fleet-wide average level of generation-shift 

assumed under Building Block 2, which may be implemented "through the most 

efficient units increasing utilization rather than every unit increasing to the same 75% 

utilization level." RTC 4.4.3, 376 (Response 43), JA003722. 

2. Historical data support EPA's determination that a phased 
increase in gas utilization is reasonable. 

EPA's determination that Building Block 2 is part of the Best System is further 

supported by the gradual application of its measures. Contrary to Petitioners' 

assertion that "EPA provides no data or analysis suggesting how that level of 

generation might be accomplished," Pet. Record Br. 28, EPA fully examined the 

feasibility of this phased-in approach. 

Specifically, Building Block 2 "reflects a glide path of increases" in gas 

utilization over an "interim period" from 2022 until full implementation in 2030. 80 

Fed. Reg. at 64,797-98. This glide path represents a conservative assessment of 
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generation-shifting ability from steam to gas units over time, based on historical data. 

See id. at 64,798 & Table 7; Mitigation TSD 3-11-3-15 & nn.25-28,JA004042-50. 

Petitioners suggest that EPA should have attributed historical gas-fired 

generation growth rates primarily to "construction of new units" rather than increased 

utilization of existing ones. Pet. Record Br. 28-29. 107 But the data support EPA's 

analysis. In 2012, for example, net gas-fired generation increased approximately 22% 

over 2011, while the gas fleet's total capacity rose just 3%. Mitigation TSD 3-11-3-13 

& Tables 3-3 & 3-4, JA004042-44. Thus, the bulk of the increased generation in 2012 

clearly came from existing, not new sources. Moreover, EPA conservatively used the 

rate of increased generation in this single year as a benchmark to determine feasible 

generation growth over ten years from 2012108 until interim compliance begins in 2022. 

80 Fed. Reg. at 64,798. And to determine each successive year's feasible generation 

growth until 2030, EPA used the average annual growth rate from 1990 to 2012, thus 

adding to the conservatism of its approach. Id. Accordingly, it was reasonable for 

107 Petitioners also erroneously assert that EPA failed to account for "the eventual 
deterioration and retirement of existing units." I d. at 27. EPA specifically considered 
the age of the existing gas fleet, observing that the bulk of it (over 80% of existing 
capacity) has come online in the last 15 years. Mitigation TSD 3-7 & Table 3-1, 
JA004038. Overall, "the existing fleet is relatively young." Id.; see also 
Documentation for EPA Base Case v.5.13 Using the Integrated Planning Model8-14, 
EPA-HQ-OAR-2013-0602-0212 (EPA assumed 30-year useful life for gas plants), 
JA002357. 

108 EPA made certain adjustments to the 2012 baseline data. ~infra Argument 
V.B.5. 
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EPA to conclude that existing gas units had "demonstrated the ability for a quick shift 

in generation patterns in response to market or economic drivers," Mitigation TSD 

3-11,JA004042, and to develop conservative parameters defining such units' further 

generation growth potential. 

3. EPA reasonably accounted for geographic considerations. 

EPA also carefully assessed potential "real-world constraints" on the ability of 

existing gas units to implement Building Block 2, Pet. Record Br. 27, 29-30, and 

reasonably determined that these measures are feasible. See generally infra Argument 

VI.A. Petitioners' argument, that EPA failed to consider whether existing gas units 

are "located in areas where [they] can serve demand that would otherwise be supplied 

by coal generation," Pet. Record Br. 29, ignores the fundamental nature of the 

interconnection, in which "electricity system resources operate in a complex, 

interconnected grid system that is physically interconnected and operated on an 

integrated basis across large regions." 80 Fed. Reg. at 64,692. EPA's Building Block 

2 modeling demonstrated that each interconnection can support the requisite 

generation-shifting while continuing to meet "transmission, dispatch, and reliability 

constraints." Mitigation TSD 3-20,JA004051. Moreover, EPA detailed how all types 

and sizes of units in all locations are able to undertake the Building Block 2 measures. 

80 Fed. Reg. at 64,731-36, 64,796-97. Petitioners' conclusory objections do not 

identify any deficiencies in this record. 
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Petitioners further contend that geographic concerns are heightened in Texas, 

"where over 90% of electricity is consumed in ERCOT [Electric Reliability Council of 

Texas, hereinafter "Council"], which has limited import capacity." Pet. Record Br. 30. 

The Council, however, is its own region under this Rule (i.e., the Texas 

Interconnection). 80 Fed. Reg. at 64,739. Any limitations on the Council's ability to 

"import" power from outside the region are irrelevant to the question EPA analyzed, 

which was whether generation may be shifted among existing sources within the 

reg10n. Id. at 64,738-42. 

4. EPA's modeling supports its conclusions. 

Petitioners argue that EPA's model shows that increased utilization of existing 

gas units would displace significant generation from new gas units rather than existing 

steam units. Pet. Record Br. 30. This is incorrect. The model holds total generation 

from existing fossil-fuel-fired plants (gas plus steam) constant in each interconnection 

with the level of such generation projected in the base case. See Mitigation TSD 3-20, 

JA004051. By definition, then, any modeled increase in existing gas-fired generation 

must displace existing steam generation. The decrease in new gas-fired generation 

within the modeled scenario is a response to changes in other variables (e.g., increased 
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demand for natural gas) that also lead to offsetting increases in generation from 

renewable, nuclear and other sources. 109 

5. EPA reasonably accounted for generation from 
existing units that were under construction in 2012. 

Petitioners also challenge Building Block 2's incorporation of gas units 

under construction prior to January 8, 2014, claiming that such units have operated at 

77% capacity, and, thus, cannot increase their utilization as required in Building Block 

2. Pet. Record Br. 31-32. This fundamentally mischaracterizes how Building Block 2 

works. EPA assumed a 55% capacity factor for purposes of including the under-

construction units' incremental generation and emissions in the 2012 baseline to 

which Building Block 2's reductions are applied, as if they actually operated in 2012. 

As commenters noted, and EPA explained in response to comments, "some newly 

under construction [units] may operate at utilization rates greater than 55% in some 

cases," but "some of this generation may offset existing 2012 generation and not 

reflect a purely incremental change to the baseline." RTC 4.5, 11 (Response 10), 

JA003724. Although some under-construction units are presently operating at a 77°/o 

capacity factor, they have substituted for retiring fossil-fuel-fired units in many cases 

and, therefore, have reduced overall emissions when compared to the 2012 baseline. 

109 See Cover Sheet, "Modeled increase in existing gas-fired generation must displace 
existing steam generation" (summarizing EPA-HQ-OAR-2013-0602-36476 and EPA
HQ-OAR-2013-0602-36477),JA002918-19. 
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Far from undermining Building Block 2 or EPA's modeling in support of it, this 

validates the intraregional generation-shifting premise of Building Block 2. 

For example, for the North Carolina Lee plant Petitioners cite, Pet. Record Br. 

31, EPA's 2012 baseline reflects both expected incremental generation from under-

construction gas units (assuming the 55% utilization rate is incremental) and actual 

2012 generation from then-existing coal-fired units that subsequently retired. 110 The 

Lee gas units operated at high capacity factors in their first full year of operation 

because part of their generation replaced generation from the retired, higher-emitting 

coal units. Thus, the Lee gas units need not increase utilization to a "92[%] capacity 

factor" to realize Building Block 2 reductions from the baseline, Pet. Record Br. 31, as 

reductions have already been achieved. The assumed capacity factor for under-

construction sources was intended to capture the extent to which such sources 

incrementallY added to total 2012 power generation, and it reasonably served that 

purpose. 

110 Numerous other coal-fired plants scheduled for retirement in 2012-2014 and 
beyond also were included in EPA's 2012 baseline. See Cover Sheet, "Coal plants 
scheduled for retirement in 2012-2014 included in EPA's 2012 baseline" 
(summarizing EPA-HQ-OAR-2013-0602-36849),JA003007-10. 
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6. EPA reasonably included duct burners in its analysis. 

Finally, EPA's record shows that gas units equipped with duct burners (i.e., 

supplemental combustion equipment) 111 can sustainably operate at higher capacity 

factors. As explained above, reported data show that "roughly 15 percent of existing 

[gas] plants operated at annual utilization rates of 7 5 [%] or higher on a net summer 

basis" in 2012. 80 Fed. Reg. at 64,799 (emphasis added). Over 60% of those 

high-capacity-factor units are equipped with duct burners. See 2012 NGCC Plant Capacity 

Factor, EPA-H Q-OAR -2013-0602-0250, J A002360-62. 112 Consequently, Petitioners' 

claim that gas units cannot achieve 75% annual utilization without "continual 

operation" of their duct burners and "accelerated equipment wear" is demonstrably 

wrong. Pet. Record Br. 32-33. 

111 A typical combined -cycle gas unit is comprised of combustion turbines, a heat 
recovery steam generator that uses waste heat from the combustion turbines to 
generate steam, and a steam turbine. Heat-recovery steam generators can be used 
with or without duct burners, 80 Fed. Reg. at 64,960, which provide supplemental 
firing to generate additional steam. 

112 This spreadsheet contains gas-plant data submitted to the Energy Information 
Agency in 2012. The "2012 EIA 860 Form" tab includes data regarding net-summer 
capacity and equipment configuration (including whether a plant has units equipped 
with duct burners), while the "2012 EIA 923 Form" tab includes generation data. 
Based on this information, 41 of the 67 gas plants with a 75% or greater annual-net
summer capacity factor have units equipped with duct burners. See Cover Sheet, 
"2012 NGCC Plant Capacity Factor" (summarizing EPA-HQ-OAR-2013-0602-0250), 
J A002360-62. 
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C. Building Block 3 Is Achievable. 

To determine the renewable generation achievable under Building Block 3, 

EPA used historical data to project annual targets, and then used modeling to confirm 

the technical feasibility and cost-effectiveness of those targets. This projection, based 

on the best available data and consistent with external expert projections, is 

reasonable. Where analysis "requires a high level of technical expertise," as here, "the 

informed discretion of the responsible federal agencies" is entitled to substantial 

deference. Marsh v. Or. Natural Res. Council, 490 U.S. 360, 377 (1989) (quotation 

omitted). 

1. EPA reasonably projected renewable generation based on 
historical patterns and conservative modeling assumptions. 

To quantify Building Block 3, EPA modeled baseline renewable generation in 

2021 and then added an annual "growth factor" each year to project how quickly 

renewable generation could grow under the Rule. To determine the growth factor, 

EPA used historical data on five renewable-energy technologies to calculate both the 

average and maximum amount of generating capacity that was built between 2010 and 

2014 for each technology. EPA then computed the average and maximum generation-

using present-day technology-that could be added to the grid from building that 

much new renewable capacity each year. 

For the Rule's first two years, EPA projected that renewable generation would 

only grow beyond the 2021 baseline at the average historical pace; starting in 2024, 
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EPA projected that generation could grow at the maximum historical pace. 80 Fed. 

Reg. at 64,807-08; Mitigation TSD 4-1-4-6, SA068-73. Under this projection, total 

renewable generation in 2030 reaches 706,030,112 megawatt-hours. 80 Fed. Reg. at 

64,808. 

EPA then tested the "technical feasibility and cost-effectiveness" of the 

projected generation in the Integrated Planning Model, which confirmed that it could 

be installed at a reasonable cost, accounting for considerations like resource 

availability and distance from transmission. Id. at 64,808-09; Mitigation TSD 4-6-4-9, 

SA073-76. The Model also distributed the generation between the three 

interconnections to calculate Building Block 3's contribution to the regional rates. Id. 

This was a reasonable, and indeed conservative, approach. 

First, by basing projections on actual renewable capacity built between 2010 

and 2014, EPA limited the targets to "demonstrated levels of [renewable-energy] 

deployment that have been successfully integrated into the power system." Id. at 

64,806-07. This was a significant constraint because it presumes that additions of 

renewable generation under the Rule will never exceed 201 0-2014levels, even after 

two decades of technological development and industry expansion. See id. at 64,809 

(describing recent renewable growth). Moreover, EPA declined to apply the 

maximum growth rate in 2022 and 2023 to ensure significant lead time to invest in 

and plan for the larger generation additions thereafter. Id. at 64,808. 
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Second, EPA's methodology conservatively assumes that present-day 

technological "capacity factors," used to calculate the average and maximum 

generation added between 2022 and 2030, will not increase over time. Mitigation 

TSD 4-3, SA070. Capacity factors-which in this context represent the actual power 

a generating unit is expected to produce annually compared to its generating capacity, 

given, for example, design efficiency, maintenance disruptions, or fluctuations in 

resource availability-have historically increased for renewable technologies, 

suggesting EPA's calculation may significantly undercount possible renewable 

generation. 80 Fed. Reg. at 64,803-04, 64,809. 113 

Third, EPA set conservative modeling parameters. 114 Id. at 64,808; Mitigation 

TSD 4-20-4-21, SA087 -88. For example, EPA constrained the Model from 

forecasting new generation in places where significant new transmission would be 

required, or where transmission costs would be prohibitive. See 80 Fed. Reg. at 

64,808; Mitigation TSD 4-23-4-24, SA090-91. Likewise, EPA's Model capped the 

amount of wind and solar generation that could be built in any one area so that no 

part of the grid (broken into 64 subregions) would have more than 30% of its 

113 Petitioners allege that technological gains will be outweighed by resource quality 
declines. Pet. Record Br. 35. History suggests otherwise, as does the breadth of 
undeveloped resources and the speed of technological advancement. 80 Fed. Reg. at 
64,804, 64,809-10. 

114 These included proximity to transmission, siting and land use restrictions, and 
construction lead times. See Pet. Record Br. 36, 68-69. 
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electricity coming from wind and solar together, or more than 20% from either alone. 

80 Fed. Reg. at 64,808. These generation levels have already been demonstrated and 

are considered reasonable. Id. at 64,808, 64,810. 

EPA's approach was conservative in other ways. EPA calculated targets based 

on five renewable-energy technologies, while allowing other renewable technologies 

to be used for compliance, id. at 64,81 0; modeled the targets without federal tax credit 

incentives, see RTC 3.3.7, 348 (Response 1 0), JA003709; and set the uniform rates 

based on the least-stringent regional rate, 80 Fed. Reg. at 64,810-11. The latter factor 

alone means that states and sources can meet their emission -reduction goals without 

needing over 160,000,000 megawatt-hours of renewable generation projected under 

Building Block 3-about 20% of the total. Id.; Mitigation TSD 4-10, SA077. 

EPA's approach thus ensures that the Building Block 3 targets are moderate 

projections that can be achieved at reasonable cost. EPA's targets are consistent with 

those identified in several other expert studies. Mitigation TSD 4-19-4-20, 4-22 n.45 

(citing National Renewable Energy Laboratory ("NREL") analysis compiling 

renewable feasibility studies), 4-23, SA086-87, SA089, SA090. 

2. Petitioners' exaggerated claims are at odds with the best 
available data and EPA's conservative approach. 

Petitioners assert that EPA should have relied on data from the Energy 

Information Administration ("EIA"), rather than NREL, to develop its 2021 baseline 

because EIA is "the governmental entity charged with forecasting electricity 
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generation and demand." Pet. Record Br. 33-34. But NREL-which, like EIA, is 

part of the Department of Energy ("DOE")-is the nation's expert on the 

development and deployment of renewable energy. As EPA explained, comparing 

NREL and EIA data demonstrated that "[NREL's] estimates are more in line with 

current costs and recent market analysis and projections than [EIA's] costs." 

Mitigation TSD 4-14, SA081. For example, EIA's 2013 projection for wind 

installation costs in 2030 was almost 30% higher than actual costs in 2013. Id. at 4-15, 

SA082. While EIA improved its 2015 projections, see id. at 4-17, SA084, EPA 

reasonably concluded that NREL was a better data source "based on the quality of its 

data" and its "demonstrated success in both reflecting and anticipating [renewable-

energy] cost and performance trends." 80 Fed. Reg. at 64,807; see Mitigation TSD 4-

12-4-17, SA079-84. EPA selected NREL's middle rather than most optimistic 

estimates, however, to support moderate rather than the highest possible targets. 80 

Fed. Reg. at 64,807, 64,809; Mitigation TSD 4-12-4-13, SA079-80. 115 

Petitioners next contend that EPA's historical growth projection is flawed 

because an "inflated" amount of renewable generation was added in 2012, and 

115 Petitioners also claim EPA "gamed" its cost analysis by "lowering coal generation" 
in the baseline. Pet. Record Br. 69. As elsewhere, Petitioners rely on extra-record 
evidence, which cannot be considered on judicial review. See 42 U.S.C. 
§ 7607(d)(7)(A). Regardless, the base case is determined by modeling, and EPA does 
not predetermine the Model's outcome-nor have Petitioners challenged the Model's 
underlying design or fossil-fuel-related inputs. 80 Fed. Reg. at 64,801 (describing the 
Model). 
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because it assumes industry will maintain its maximum growth rate over a period of 

seven years. Pet. Record Br. 34-35. But whether generation additions in a particular 

year were above the historical norm is immaterial; those additions were actually 

achieved and demonstrate that the electric grid can integrate significant levels of 

renewables. See 80 Fed. Reg. at 64,809. And as explained above, given continuing 

technological advancements, dramatic cost reductions, and renewable industry 

expansion, maximum capacity additions between 2010 and 2014 are an entirely 

reasonable benchmark for additions more than a decade later-especially given EPA's 

other conservative assumptions. 

Petitioners also dispute EPA's assumptions regarding capacity factors for 

existing technology, Pet. Record Br. 35, but as above, EPA's reliance on NREL, 

rather than EIA, data is reasonable. See Mitigation TSD 4-3, 4-12-4-13, SA070, 

SA079-80. Moreover, Petitioners err in contrasting EPA's "capacity factor for Texas 

wind of between 39 and 41 %," with "a prior [Council] estimate of 8. 7% availability 

during summer peak demand." See Pet. Record Br. 69. The two are different 

metrics: the former concerns a wind turbine's expected annual generation; the latter 

concerns the amount of wind generation capacity a grid operator can depend on being 

available whenever demand hits its peak. EPA's Model recognized that only 8. 7% of 

total wind capacity can be depended on to meet peak demand, RTC 3.3.3, 184 

(Response 28), JA003708, but was nonetheless able to meet the renewable targets. 
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Petitioners further claim that EPA's targets will disrupt grid reliability, including 

grid support services (like "voltage support") needed to ensure the continuous flow of 

electricity on the electric grid. Pet. Record. Br. 68. But EPA's targets for renewable 

generation match levels of renewables that "have been achieved without negative 

impacts to reliability," 80 Fed. Reg. at 64,809, and EPA's modeling included multiple 

constraints to ensure sufficient resources to maintain reliability. Id. at 64,808. 

Additionally, with technological advances, renewables are themselves providing grid 

support services. Id. at 64,810. 

Finally, EPA's conservative approach belies Petitioners' exaggerated claims 

about the targets. See Pet. Record Br. 36. Building Block 3 projects excess renewable 

generation that is not necessary to comply with the Rule but which can be used 

directly for compliance or to generate credits for sale-one of many factors 

supporting EPA's conclusion that robust credit markets will develop. Id. at 64,732. 

In any case, credit markets are not necessary for compliance; power plant owners also 

have multiple opportunities to directly purchase or invest in renewables. See id. at 

64,804-06; Mitigation TSD 4-24-4-25, SA091-92. 

Given the staggering advances in renewable-energy development over the last 

decade, EPA's measured projections regarding further development over the next two 

decades are reasonable and achievable, and entitled to deference. 
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D. EPA Reasonably Determined That the Best System Would Not 
Increase Existing Plants' Emission Rates. 

Petitioners assert that EPA's calculation of performance standards was flawed 

because it failed to consider alleged increases in COz emission rates from reduced 

utilization of coal plants and increased utilization of gas plants (including "heavy use" 

of duct burners). Pet. Record Br. 37-38. However, the record demonstrates that 

EPA did consider whether emission rates from existing plants would change and 

concluded that the alleged increases will not occur. 

For gas plants, historical state-level data demonstrates a negative correlation 

between emission rate and utilization rate, notwithstanding any supplemental fuel 

consumed by duct burners during hours of high utilization, which would already be 

reflected in the historical data for such hours. That is, gas units' emissions are 

generally lower (contrary to Petitioners' claim) as their utilization increases, likely due to 

efficiency gains from less cycling. RTC 4.4.3, 373 (Response 39),JA003721; see also 

RTC 3.2.2, 103 (Comment 4),JA003701. 

As to coal plants, by 2030 EPA projects increased utilization of eXIstmg 

coal-fired plants in operation, which refutes the premise of Petitioners' assertion that 

such plants will emit at higher rates due to inefficiencies resulting from lower 

utilization. Mitigation TSD 2-55-2-58 (noting industry's pre-Rule announcements of 

plans to retire 16% of coal capacity by 2020, and that modeling projects those 

retirement trends to continue through 2030), SA056-59. Further, Petitioners fail to 
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show that their asserted error would exceed the headroom EPA built into its 

calculation of the uniform rates to ensure their achievability. ~ id. 2-50-2-51 (EPA 

conservatively did not account for the full extent of heat-rate improvements available 

to coal plants), SA051-52; 80 Fed. Reg. at 64,792 (same); supra n.95 (same). Thus, 

Petitioners have not demonstrated that EPA's determination was arbitrary or 

capnc1ous. 

E. EPA Was Not Required to Perform Individual Plant Achievability 
Analyses. 

As discussed above (Argument I.A.4), EPA reasonably concluded that all types 

of plants can implement the Building Blocks and comply with the uniform rates. 

There is no basis to Petitioners' claim that EPA must provide a specific 

demonstration that every individual source can comply with the uniform rates. Pet. 

Record Br. 48-49. To the contrary, the Rule allows for sufficiently flexible measures 

to allow every source to comply. Moreover, in setting Section 111 guidelines, EPA is 

not required to "perform repeated tests on every plant operating within its regulatory 

• "1" ,• "'-.T ,,T. A ' _..,T\A /1""\,....,T""f""\1 A--1/ AI'"),..., I'"'JA /~~ ~· -1/\01\'\ JUnsmcnon. r\lat 1 Lime nss n v. nrn, OL./ r.L.a LflO, Lf_)_)-_)Lf \U.\..J. \..At. l':IOVJ. 

Rather the appropriate test is whether EPA gave "due consideration" to "the possible 

impact on emissions of recognized variations in operations and some rationale ... for 

the achievability of the promulgated standard given the tests conducted and the 

relevant variables identified." Id. at 434. EPA's extensive analysis of the ability of the 
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various sectors of the industry to implement the Best System easily passes that test. 

Supra Argument I.A.4. 116 

F. Achieving the Uniform Rates Does Not Require Trading, 
Although the Record Demonstrates That Successful Trading 
Programs Are Likely To Be Established. 

Petitioners' claim that EPA did not demonstrate that sources can achieve the 

uniform rates because EPA relied on trading programs as an emission-reduction 

measure outside the Best System, Pet. Record Br. 48-53, lacks merit because trading is 

not an emission-reduction measure, but simply one of several approaches that sources 

can utilize to implement Building Blocks 2 and 3. 117 Furthermore, the record 

demonstrates that sources can implement the Building Blocks and achieve the 

uniform rates without trading, 80 Fed. Reg. at 64,731-32, and clearly supports EPA's 

determination that sources will be able to rely on trading if they choose. Id. at 

64,734-35. 

The uniform rates are based on the amount of emission reductions EPA 

determined sources can achieve by implementing the Building Blocks. Sources have a 

wide range of options for implementing Building Blocks 2 and 3. They can, inter alia, 

116 Moreover, Petitioners' argument is inconsistent with states' ability to consider cost 
and achievability factors such as remaining useful life. 

117 "Trading" refers to the purchase or sale of compliance instruments (allowances or 
credits) between parties, such as power plants, renewable-energy facilities, or other 
market participants, 80 Fed. Reg. at 64,733, and does not include acquiring credits 
from direct investment. 
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increase generation from existing gas plants they control; invest in existing gas plants 

or new renewable-energy facilities; or enter into agreements to purchase power from 

existing gas plants or new renewable-energy generators. Id. at 64,731-32; Legal Mem. 

137-48,JA003337-48. Sources can utilize these options directly, i.e., through investing 

in or purchasing power from another generator, or indirectly by participating in a 

market for tradeable credits (which represent units of generation for compliance in 

rate-based states) or allowances (which represent authorizations to emit a specified 

amount of COz for compliance in mass-based states). 80 Fed. Reg. at 64,733-35. 

Trading, therefore, is not an emission-reduction measure outside of the Best System 

(such as programs that reduce demand for generation by increasing energy efficiency), 

but rather one possible method for implementing Building Blocks 2 and 3. EPA 

never stated that trading is necessary to achieve the uniform rates. Rather, EPA said 

that trading was integral to its analysis of how the uniform rates could be achieved in 

light of the near certainty that states will establish trading programs. Id. at 64,733-34. 

Nowhere did EPA concede that individual sources are unable to achieve the 

uniform rates through application of the Building Blocks, and the record 

demonstrates the opposite. Id. at 64,735 ("all types and sizes of [sources] in all 

locations are able to undertake the actions described as the [best system]"); id. at 

64,752-54 (performance standards are achievable through application of the Building 

Blocks). Petitioners' contrary claims, Pet. Record Br. 48-49, are based solely on 

snippets taken out of context. For example, the quoted statement from the 
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Computation TSD is from a discussion of EPA's methodology for calculating the 

uniform rates that focused on how sources would implement the Best System (on a 

regional basis), and does not address how sources must implement the Best System. 

JA003032. Similarly, the reference to non-Best System measures in the 

Response-to-Comments document is not to trading, but to such potential measures as 

energy-efficiency requirements. JA003691. Furthermore, the fact that sources can rely 

on non-Best System measures for compliance does not mean that they must do so. 80 

Fed. Reg. at 64,755-58. 

Petitioners' reliance on National Lime, Pet. Record Br. 50, is specious. There 

EPA relied on enforcement discretion to ameliorate the consequences of a standard 

that could not be met under most adverse conditions which could reasonably be 

expected to recur. 627 F.2d at 431 n.46. Here, by contrast, the record demonstrates 

that the uniform rates are achievable and facilities have multiples ways to achieve 

them. 

EPA's record shows that many, if not all, state plans will provide for trading 

because it is the most cost-effective method for implementing Building Blocks 2 and 

3, and there is no basis to Petitioners' claim that trading programs and markets will 

not develop. Pet. Record Br. 50-52. Commenters, including some Petitioners (e.g., 

Alabama, Michigan, North Carolina, Wisconsin), urged EPA to allow for trading as a 

means of compliance. 80 Fed. Reg. at 64,733 n.379. Thus, Petitioners clearly believe 
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that trading is a cost-effective method for compliance, and their eagerness for the 

option is itself evidence that states are likely to establish successful trading programs. 

Furthermore, Petitioners do not dispute that in every case where the utility 

industry has been allowed to trade to comply with CAA requirements, vigorous 

trading markets have rapidly developed. Id. at 64,734-35. Petitioners' attempt to 

distinguish these programs on the ground that they were federally imposed, Pet. 

Record Br. 51-52, is misplaced. The three transport rules implementing Section 

7410(a)(2)(D)(i)(I), see supra Argument I.A.2.b, established emission standards and 

provided that states could join a multi-state trading program if they wished, and states 

did so. For example, in the NOx SIP call, 63 Fed. Reg. 57,356 (Oct. 27, 1998), EPA 

promulgated a model trading rule that states could adopt and all states did so. 118 

There is also currently robust trading to meet state renewable-energy standards 

even though each state adopted its own program without any overarching federal 

requirement. 80 Fed. Reg. at 64,735. This history demonstrates that the states and 

the utility industry recognize that trading is an efficient and cost-effective mechanism 

to achieve compliance with emission requirements, and that they are quite capable of 

implementing a trading program for COz emissions. See Small Refiner Lead 

Phase-Down Task Force v. EPA, 705 F.2d 506, 535-36 (D.C. Cir. 1983) (upholding as 

118 "The NOx Budget Trading Program: 2008 Highlights," at 1, 
https:/ /www.epa.gov /sites/production/ files/2015-09 / documents/2008_highlights.pdf. 
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reasonable EPA's prediction that a trading market would develop based on 

competitive nature of industry, experience with other CAA programs, and support for 

trading in comments). EPA has taken numerous actions to facilitate the development 

of trading programs, including proposing model trading programs that states can 

adopt. 80 Fed. Reg. at 64,838-40, 64,892-94, 64,910-11. Given the enthusiasm for 

trading shown in comments and the states' past participation in CAA trading 

programs, it is unreasonable to think that states will not design plans that facilitate a 

robust trading market. 

Petitioners' claim that the Rule imposes undue restrictions on trading, Pet. 

Record Br. 52, is also without merit. Petitioners present no evidence for their 

assertion that provisions of the Rule that limit the ability of specified facilities to 

generate tradeable credits, all of which are necessary to ensure the integrity of the Rule 

so that it achieves the necessary emission reductions, see Argument VILA below, will 

impede trading. EPA determined that such a situation is "extremely unlikely" and 

that EPA would address it if it arose. 80 Fed. Reg. at 64,732 n.377. 

G. The Rule Does Not Require States to Regulate Beyond Their 
Borders. 

Petitioners' claim that the Rule is not achievable because states cannot regulate 

beyond their borders, Pet. Record Br. 54-55, is meritless because the Rule contains no 

such requirement. Rather, the Rule requires only that a state adopt a plan requiring 

that sources within the state comply with the performance standards. EPA has amply 
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demonstrated that sources will be able to achieve the uniform rates by implementing 

the Building Blocks. See supra Argument I.A.4. 

Petitioners identify nothing in Section 111 (d) that limits sources' 

implementation of the Best System to measures that can be taken within a state. That 

sources may engage in transactions in other states is fully consistent with the fact that 

interstate exchanges of generation already occur on a regular and substantial basis, due 

to the integrated interstate market for electricity. 80 Fed. Reg. at 64,691-93; see FERC 

v. EPSA, 136 S. Ct. at 768. In fact, numerous commenters, including Petitioners, 

objected to the proposal's application of the Building Blocks on a state-by-state basis, 

emphasizing the interstate nature of the electricity system and power company 

transactions. RTC at 4.4.1, 206-208 (Comment 9),JA003711-13. Moreover, it 

imposes no burden on a state that its sources might take measures outside the state, 

either directly through investment or contract or indirectly through tradeable credits, 

and the flexibility to do so allows sources to achieve the uniform rates at the lowest 

cost. It is not uncommon for sources to rely on out-of-state measures for 

compliance, whether the purchase of allowances, coal-cleaning services, or alternative 

sources of fuels. 
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VI. EPA Reasonably Considered Statutory Factors, Including Costs and 
Energy Requirements, and Promulgated Appropriate Subcategories and 
Implementation Requirements. 

A. EPA Reasonably Considered Available Infrastructure and Grid 
Reliability Issues. 

Contrary to Petitioners' argument, Pet. Record Br. 38-47, EPA carefully 

examined the extent to which available infrastructure can support implementation of 

the Best System, and reasonably determined that the Rule will not necessitate 

significant infrastructure additions or modifications. EPA also reasonably assessed 

reliability concerns. 

1. EPA reasonably concluded that the Rule would not 
significantly increase infrastructure needs. 

Although Petitioners suggest a concern regarding gas pipeline infrastructure, 

their single sentence is not sufficient to raise the issue. Pet. Record Br. 38. 

Nonetheless, EPA's thorough examination of the natural gas supply and delivery 

system, including already-planned expansions thereof, supports its conclusion that 

Building Block 2 is achievable. 80 Fed. Reg. at 64,800-01; Mitigation TSD 3-15-3-19, 

JA004046-50. Moreover, Building Block 2 incorporates a gradually phased schedule 

designed to allow time for any modest infrastructure improvements needed to 

increase gas plant utilization. Id. 3-14, JA004045. 

With regard to transmission, EPA found that although "some upgrades to the 

grid (including potential, but modest, expansions of transmission capacity) may be 

necessary" to support operating gas units at higher capacity factors for longer periods 
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of time, "such upgrades are part of the normal planning process." 80 Fed. Reg. at 

64,801. Indeed, the electric-transmission system already is undergoing substantial 

expansion. Id. at n.676. Accordingly, EPA found that Building Block 2 would not 

necessitate significant additional requirements for transmission planning and 

construction "beyond those already being addressed at routine intervals by the power 

sector." Id. at 64,801. 

EPA also determined that Building Block 3 should not result in significant 

additional transmission capacity needs. ~ id. at 64,809-1 0; Mitigation TSD 4-22-

4-24, SA089-91. Since the added renewable-generation capacity under Building Block 

3 occurs over a fifteen-year period, and with renewable-energy generation equivalent 

to only 20% of total generation, EPA found that "these additions should be 

manageable in the normal planning and expenditure process for transmission." 

Mitigation TSD 4-23-4-24, SA090-91. 

EPA's conclusion is supported by data indicating that the limited amount of 

transmission construction needed for Building Block 3 is well within the historical 

range of annual transmission investments. DOE's analysis, for example, projected 

base case wind capacity growth from 2021 to 2030 of 11.5 gigawatts per year, a 

growth rate consistent with Building Block 3. 80 Fed. Reg. at 64,810. This added 

capacity would require 890 circuit miles per year of new transmission, only slightly 

greater than the 870 miles per year added on average between 1991 and 2011. Id. 
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Finally, EPA made several Rule changes to address commenters' concerns 

regarding infrastructure,~ Pet. Record Br. 39-40, such as delaying the start of the 

interim-compliance period by two years and revising the interim emission limits to 

assume gradual phase-in of Building Block 2 from 2022 to 2030, thereby providing 

additional time to build any needed infrastructure. 80 Fed. Reg. at 64,798, 64,879. 

2. EPA reasonably assessed reliability and resource adequacy. 

Although Petitioners argue that EPA "did not conduct a true reliability 

assessment" and failed to meaningfully address reliability comments, Pet. Record Br. 

40-43, the record demonstrates otherwise. As an initial matter, EPA has never 

"conceded" that it "lacks the expertise to assess grid reliability." Id. at 40. Nor does 

this Court's opinion in Delaware support that proposition. Id. at 45; see supra 

Argument I.B.4. 

EPA carefully considered the comments of state and regional entities, power 

companies, and other stakeholders concerning reliability; consulted with DOE and 

FERC; and participated in multiple FERC technical conferences. 80 Fed. Reg. at 

64,874. 119 EPA also considered published reports and analyses addressing the 

Proposal's reliability implications. Id. at 64,879-81. Many such analyses concluded 

that the Proposal could be implemented in a manner "prevent[ing] reliability issues 

119 EPA also developed a coordination strategy with DOE and FERC to monitor Rule 
implementation, share information, and resolve any difficulties. Id. at 64,879. 
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while also reducing carbon pollution and costs." Id. at 64,881; see also id. at 64,880 

(e.g., Brattle Group study "concluded that there are real world solutions" to reliability 

concerns; PJM analysis noted that its capacity market has "sufficient resources to 

maintain reliability"). Moreover, some of the more pessimistic analyses "assume 

'inflexible implementation, are based upon worst-case scenarios, and assume that 

policy makers, regulators and market participants will stand on the sidelines until it is 

far too late to act' to ensure reliability"-assumptions that "are not consistent with 

past actions." Id. at 64,881 (quoting Analysis Group). 120 Indeed, despite similar 

worries that past environmental regulations would jeopardize the grid, the electric 

industry has always "done an excellent job of maintaining reliability, including when it 

has had to comply with environmental rules with much shorter compliance periods 

and much less flexibility." Id. at 64,875. 

Nonetheless, EPA made numerous changes to the Proposal to accommodate 

stakeholders' reliability concerns, in part by incorporating within the Rule "overall 

flexibility, a long planning and implementation horizon, and a wide range of options 

for states and affected [sources]" to achieve the emission requirements. Id. at 64,874; 

see id. at 64,879. These changes ensure that, "[g]iven the different characteristics of 

120 Many such studies "assume that states, rather than developing state plans that make 
use of the wide latitude in the final rule to develop plans that are consistent with that 
state's energy sector and policies," will simply "implement the [B]uilding [B]locks in 
cookie cutter fashion." RTC 8.9, 148 (Response 7), JA003734. This premise is 
wrong. Id. 
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the electric grid within each state and region," there are "many paths to meeting the 

final rule's requirements that can be taken while" maintaining grid reliability. Id. at 

64,875. 

For example, EPA modified the Rule's interim-compliance provisions 

specifically in response to PERC's and others' comments that sufficient time for 

planning and implementation is essential to ensuring reliability. Id. at 64,875 & n.867. 

These changes include: allowing states to obtain a two-year extension of their plan 

submission deadline based on a minimal showing; starting the interim-compliance 

period in 2022, not 2020; phasing in Building Block 2 requirements between 2022 and 

2029; and providing that states need meet interim-compliance milestones only "on 

average or cumulatively, as appropriate." Id. at 64,875-76, 64,879. 

EPA also adopted commenters' suggestion to include a "reliability safety valve" 

in the Rule. Pet. Record Br. 42. Commenters expressed concerns that a serious, 

unforeseen event might "require immediate reliability-critical responses by system 

operators and affected [sources] that would result in unplanned or unauthorized 

emissions increases." 80 Fed. Reg. at 64,878. Accordingly, in such an emergency, the 

Rule allows a source to operate under less-stringent emission limits for up to 90 days. 

Id. at 64,878-79. If after 90 days "there is still a serious, ongoing reliability issue," the 

source may continue to operate under less-stringent emission limits for a longer 

period. Id. at 64,879. 
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Finally, Petitioners' criticism of the Model's role in assessing reliability is 

misplaced. Pet. Record Br. 41-42. EPA has used the Model for over two decades "to 

better understand power sector behavior under future business-as-usual conditions 

and to evaluate the economic and emission impacts of prospective environmental 

policies." RIA 3-1-3-2, JA003633-34; accord Technical Support Document: Resource 

Adequacy and Reliability Analysis 2, EPA-HQ-OAR-2013-0602-36847,JA002947. 

Here, EPA used the Model appropriately to address resource adequacy and reliability 

concerns "at a general level," while recognizing that local reliability conditions cannot 

be more specifically assessed "until the [Rule's] planning and implementation process 

provides the necessary information for reliability authorities to conduct the necessary 

analysis." RTC 8.9, 184 (Response 14),JA003735. Petitioners do not come close to 

showing that EPA's use of the Model was arbitrary and capricious. 

3. EPA adequately addressed the concerns of the Council and 
rural cooperatives. 

The record demonstrates that EPA also reasonably considered reliability 

" , 1 ", 1 , 1 ,...... "1 1 1 , • T\ , T'l. 1 Tl A I'") A ""'7 concerns assoCiatea wun tne c.ouncu ana rural cooperauves. ret. Kecora nr. Lf_)-Lf 1. 

a. The Council. 

EPA treated the Council as a separate region (i.e., the Texas Interconnection). 

80 Fed. Reg. at 64,739. Contrary to Petitioners' suggestion, EPA neither assumed nor 

"mandated" that Texas Interconnection sources import power from outside the 

interconnection. Pet. Record. Br. 44. Rather, EPA determined achievable emission 
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limitations based on measures that could be reliably implemented within this region. 

See. e.g., RTC 3.1.4, 129 (Response 3) ("[W]ith respect to Texas, the final rule 

calculates heat-rate improvement on an interconnection basis and thus further 

obviates commenters' concerns about direct comparisons between plants in [the 

Council] and those in other interconnections."), EPA-HQ-OAR-2013-0602-36876, 

JA003381; Computation TSD 6 (describing EPA's regional analysis),JA003032; 

Mitigation TSD 3-20, 4-6 (same),JA004051, SA073. 

Rule compliance need not disrupt, and in fact may be incorporated in, the 

Council's economic dispatch approach, Pet. Record Br. 44. Generally, under any 

economic dispatch approach, "the system operator will dispatch an electric power 

plant that experiences an increase in its variable costs-e.g., for environmental-

compliance measures-less than it otherwise would have." Legal Mem. 139, 

JA003339. Compliance costs or limits on generation "can be factored in with fuel 

costs to determine when the unit is committed to be available, how the unit can be 

most efficiently cycled, and at what level the unit is dispatched." Id.; see also id. at 

147 (discussing contractual mechanisms),JA003347. 121 And while sources within the 

Council may "already [be] motivated to make efficiency improvements," Pet. Record 

Br. 44, both published technical literature and EPA's analysis supported the agency's 

121 Accord. e.g., Analysis Group, EPA's Clean Power Plan: State Plans and Consumer 
Impacts 12 Quly 2014),JA005278. 
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conclusion that there is further room for improvement. Mitigation TSD 2-50 (Table 

2-8), SA051; see generally id. at 2-10-2-51, SA011-52. 122 

Finally, the Rule neither "ignores" nor interferes with the jurisdictional scheme 

under the Federal Power Act. Pet. Record Br. 45. This Rule only establishes 

emission limitations under the CAA; it does not regulate electricity markets. Supra 

Argument I.B.S. 

b. Rural cooperatives. 

EPA also considered the reliability concerns of rural cooperatives. Pet. Record 

Br. 45-47. EPA explained how all types and sizes of covered sources in all locations, 

including rural cooperatives, feasibly can undertake the measures that constitute the 

Best System. E.g., 80 Fed. Reg. at 64,796-97, 64,804-06; Legal Mem. 144-47, 

JA003344-47. The Rule allows states to "implement a broad range of approaches that 

recognize that the power sector is made up of a diverse range of companies that own 

and operate fossil fuel-fired [plants]," including rural cooperatives, "all of which are 

likely to have different ranges of opportunities to reduce [greenhouse-gas] emissions." 

RTC 2.5, 56 (Response 2), JA003696. 

122 EPA did find that the potential for heat-rate improvement within the Texas 
Interconnection is substantially lower than it is nationwide. Id. 2-50, SA051. EPA 
used the interconnection where the achievable emission rate is highest-i.e., least 
stringent-to calculate the uniform rates for all three interconnections, which 
"ensure[s] that there is 'headroom' within the [Best System] measures that provides 
greater assurance of the[ir] achievability" in each region, including Texas. 80 Fed. 
Reg. at 64,730. 
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B. EPA Reasonably Considered the Costs of the Building Blocks and 
Did Not Use the Benefit-Cost Analysis in the RIA for That 
Purpose. 

Petitioners' challenges to EPA's benefit-cost analysis are irrelevant because 

EPA did not (nor was required to) use that analysis when considering costs. As 

required by Section 111 (a)(1 ), EPA analyzed the costs of the Building Blocks 123 when 

determining the Best System and found that those costs are reasonable. Specifically, 

EPA found the Building Blocks' costs to be reasonable compared to two benchmarks: 

the costs that power plants incur to reduce other pollutants, and the C02 prices that 

owners of sources use for planning purposes in their integrated resource plans. 80 

Fed. Reg. at 64,750. EPA also found that the costs were reasonable compared to 

other potential control measures, such as carbon sequestration and co-firing, "in light 

of the severity of the observed and projected climate change effects on the U.S., U.S. 

interests, and U.S. citizens, combined with [power plants'] large contribution to U.S. O 

emissions." Id. EPA explained that power plants are "by far the largest emitters of 

[greenhouse gases] among stationary sources," and that EPA "would therefore 

consider even relatively high costs-which these are not-to be reasonable." Id. at 

64,749, 64,751. Petitioners do not challenge these findings. 

123 EPA quantified the Building Blocks' costs individually and in combination. See 80 
Fed. Reg. at 64,749, 64,791, 64,801-02, 64,810-11; Mitigation TSD 2-62-2-66, 3-20-
3-21, 4-21, SA063-67, JA004051-52, SA088. 
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Instead, Petitioners exclusively focus on EPA's calculation of benefits in its 

formal benefit-cost analysis. Pet. Record Br. 69-71. The Act does not require EPA to 

conduct such an analysis when determining the Best System. Portland Cement Ass'n 

v. Train, 513 F.2d 506,508 (D.C. Cir. 1975) (benefit-cost analysis not required under 

Section 111(a)(1)); cf. Michigan, 135 S. Ct. at 2711 (benefit-cost analysis not required 

under Section 112). Although EPA performed a benefit-cost analysis, which is 

included in the Rule's Regulatory Impact Analysis, it did so to comply with an 

executive order governing significant regulations. See 80 Fed. Reg. at 64,751 & n.431; 

Executive Order 12,866 § 1 (Sept. 30, 1993). 124 EPA did not use that analysis in 

determining that the costs of the Building Blocks are reasonable. 80 Fed. Reg. at 

64,751 (EPA "is not using" a "benefit-cost test (i.e., a determination of whether 

monetized benefits exceed costs)"). Thus, Petitioners' challenges to the social cost of 

carbon and other aspects of EPA's benefit-cost analysis in the Regulatory Impact 

Analysis are irrelevant. 

Petitioners' arguments also lack merit. Petitioners impermissibly rely on three 

extra-record sources, two of which post-date the Rule, to criticize EPA's use of the 

124 EPA's compliance with Executive Order 12,866 is not reviewable. See id. § 10 
("Nothing in this Executive Order shall affect any otherwise available judicial review 
of agency action. This Executive Order ... does not create any right or benefit, 
substantive or procedural, enforceable at law or equity by a party against the United 
States .... ");Air Transp. Ass'n of Am. v. FAA, 169 F.3d 1, 7 (D.C. Cir. 1999) 
(identical language in another executive order foreclosed judicial review). 
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social cost of carbon. Pet. Record Br. 69-70. As EPA explained in the Rule, 

however, "the [social cost of carbon] estimates" were developed "over many years, 

using the best science available, and with input from the public." 80 Fed. Reg. at 

64,931. The Office of Management and Budget specifically recommends that 

agencies use the social cost of carbon in their regulatory impact analyses. See, e.g., 

Technical Support Document: Technical Update of the Social Cost of Carbon for 

Regulatory Impact Analysis under Executive Order 12,866 (May 2013),JA004898-

948; Response to Comments: Social Cost of Carbon for Regulatory Impact Analysis 

under Executive Order 12,866 Quly 2015),JA005384-427. Nothing in the Act 

forecloses EPA's consideration of the social cost of carbon in a benefit-cost analysis, 

and EPA explained why the estimates account for global rather than only domestic 

benefits. RTC 8.7.2, 42-45, JA003729-32. 

Petitioners' remaining objections are equally unfounded. Their assumption that 

the Clean Energy Incentive Program will result in 300 million additional tons of 

emissions, Pet. Record Br. 71, incorrectly conflates a theoretical regulatory maximum 

with the modeling projections used to assess emissions impacts, and ignores 

compensating reductions prior to the start of the Rule's performance period. See RIA 

4-8-4-9, JA003682-83; see generally 80 Fed. Reg. at 64,830-32. 125 EPA projected 

125 EPA requested comment on early-action crediting (which is accomplished by the 
Clean Energy Incentive Program) and no commenter raised an objection regarding its 

(Footnote Continued .. .) 
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modest electricity price changes from the Rule, ranging from 3.2% in 2020 to no 

change in 2030, and addressed the small possibility that industries might respond to 

those price increases by shifting production abroad. RIA 4-5, 5-4 (Table 5-1), 

JA003679, JA003685; see Pet. Record Br. 71. Finally, there is no evidence that the 

Rule could cause "30,000 premature deaths," Pet. Record Br. 71; on the contrary, 

EPA estimated that the pollution reductions associated with the Rule will avoid up to 

3,530 premature deaths per year by 2030. RIA 4-31 (Table 4-24), JA003684. 

C. EPA Established Appropriate Subcategories. 

The Rule establishes emission guidelines for two subcategories of existing 

sources: steam units and combustion turbines, 80 Fed. Reg. at 64,760, consistent with 

EPA's new source standards, 80 Fed. Reg. at 64,543, 64,601. And contrary to 

Petitioners' argument, EPA reasonably determined that no other subcategories were 

"necessary." Pet. Record Br. 67. 

Neither the statute nor EPA's regulations "mandate" subcategorization. Id. 

EPA retains discretion to determine whether it is "appropriate" to subcategorize 

under Section 111 (d). 40 C.F.R. § 60.22(b)(5) ("The Administrator will specify 

different emission guidelines ... when ... [such] factors make subcategorization 

appropriate') (emphasis added); see Consumer Fed'n of Am. v. HHS, 83 F.3d 1497, 

relevance to EPA's benefit-cost analysis. See 79 Fed. Reg. at 34,918-19; 79 Fed. Reg. 
at 64,545-46. Therefore, Petitioners cannot do so here. 42 U.S.C. § 7607(d)(7)(B). 
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1504 (D.C. Cir. 1996) ("shall, as appropriate," does not eliminate discretion). And 

subcategorizing for lignite in a different context does not compel EPA to make the 

same determination here. See White Stallion, 748 F.3d at 1249-50 (establishing a 

subcategory in one rule does not necessitate a similar subcategory in another), rev'd 

on other grounds, Michigan, 135 S. Ct. 2699. 

EPA appropriately subcategorized for steam units and combustion turbines 

because Building Blocks 1 and 2 apply only to steam units and "all affected [sources] 

can achieve the relevant performance standard set by applying the [Best System] to 

each of theO two subcategories." RTC 1.10.3, 159 (Response 6),JA003693; 80 Fed. 

Reg. at 64,760. No other factors merited additional subcategories. 80 Fed. Reg. at 

64,760 (rejecting further subcategorization, including on the basis of coal type). The 

possibility that some sources may cause unique downstream impacts by retiring

which is an economic choice not mandated by the Rule-is a red herring. States can 

"impose different emission reduction obligations on different sources," including for 

mine-mouth lignite units, so long as the overall state goals are met, id. at 64,723, and 

can avoid stranded assets by implementing, inter alia, a trading program, id. at 64,872. 

D. The Rule Does Not Impermissibly Regulate New Sources. 

Petitioners' claim that the Rule requires States to "prevent the increased 

dispatch of new units," and thereby "unlawfully subject such units ... to a state plan," 

Pet. Record Br. 65-66, is without merit. The Rule imposes no such requirement. It 

requires only that states choosing to adopt a mass-based trading program as an 
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alternative way to implement the Rule must design their plans to achieve emission 

performance equivalent to the uniform rates. 126 To do so, the state could, among other 

options, incentivize lower- or non-emitting generation or adopt state-law-only limits 

on new source emissions. 40 C.P.R. § 60.5790(b)(S). This "leakage" requirement is 

consistent with EPA's authority to offer alternative compliance options under Section 

111 (d) provided they result in emission performance meeting the requirements of the 

Rule and Section 111 (d). 

The Rule's fundamental requirement is that states develop plans to limit COz 

from existing plants by securing a degree of emission limitation, expressed in the form 

of uniform rates, that EPA determined is achievable through application of the Best 

System. Under the uniform rates, existing sources are incentivized to shift generation 

to lower or non-emitting generators, which creates emission rate credits that existing 

sources can use to lower their effective emission rate. Responding to comments 

requesting flexibility to implement the Rule through mass-based trading limits, EPA 

calculated a mass-based goal for each state as an equivalent compliance alternative to 

the uniform rates. 80 Fed. Reg. at 64,822-23. 

However, EPA recognized that sources in a mass-based trading program have 

different incentives, with different implications for overall emissions, than sources 

126 This requirement applies only to mass-based trading plans, not any other type of 
mass-based plan or any rate-based plan. 40 C.P.R.§ 60.5790(b)(S). 
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with rate-based limits, and that the mass-based goal would not be equivalent if these 

incentives were not addressed. Id. at 64,823. Specifically, sources with rate-based 

limits have limited incentive to shift generation to new fossil-fuel-fired sources 

because those sources do not create emission rate credits. In contrast, sources in an 

existing-source mass-based trading program have incentives to shift generation to atry 

generator outside the program, including new fossil-fuel-fired sources, because doing 

so lowers their mass emissions, which frees up allowances they can then sell to other 

existing sources. Because shifting generation to new fossil-fuel-fired sources does not 

reduce existing plants' effective emission rates but allows emissions up to the total 

number of allowances, without provisions to protect against leakage, a state's existing 

sources would in the aggregate have a higher effective emission rate than the uniform 

rate. Under these circumstances, the mass-based trading plans would not provide 

equivalence with the uniform rates and would violate the requirements of Section 

111(d). Id. at 64,820-21. Moreover, without provisions to protect against leakage, the 

greater incentive to shift emissions to new fossil-fuel-fired sources under mass-based 

trading plans could result in higher overall emissions (emissions from new sources 

resulting from the shifted generation plus emissions authorized by the allowances 

from existing sources) than under the uniform rates-which would again undermine 

the purpose of the Rule and Section 111 (d). 

Accordingly, the Rule requires that a state choosing a mass-based trading 

program must include measures to address such emissions "leakage," thereby 
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safeguarding an emissions performance equivalent to the uniform rates. Id. 

Furthermore, any such optional regulation of new sources will be under state, rather 

than federal, law. Id. at 64,888. Thus, such regulation would not conflict with Section 

111 's distinction between new and existing sources. 

E. The Rule Does Not Prohibit Enhanced Oil Recovery. 

While carbon sequestration is not part of the Best System, it is an option that 

sources can use, subject to reporting requirements under 40 C.F.R. Part 98, Subpart 

RR. 80 Fed. Reg. at 64,884. These requirements do not "functionally prohibitO 

facilities from using COz in enhanced oil recovery," i.e., by injecting COz into an oil 

reservoir to increase production. Pet. Record Br. 64. Rather, compliance with 

Subpart RR is of reasonable cost, does not change an oil recovery well's permitting 

status, and does not cause injected COz to be classified as waste. 80 Fed. Reg. at 

64,590, 64,591 n.490. Contrary to Petitioners' claims, "[t]here is also no a priori 

restriction on commingling COz from different sources." NSPS RTC 6.3, 6-41 

(Response 6.3-71), EPA-HQ-OAR-2013-0495-11865,JA005472. 

Petitioners had adequate notice. EPA solicited comment on carbon 

sequestration and directed commenters to the new source rule for additional 

discussion. 79 Fed. Reg. at 34,876. The new source rule expressly proposed that 

injection of captured COz for enhanced oil recovery would trigger Subpart RR 

reporting. 79 Fed. Reg. at 1483. Petitioners knew this. See. e.g., UARG Comments, 

Vol. 5, No. 23, 10, EPA-HQ-OAR-2013-0602-22767 (quoting Petitioner Denbury's 

164 

ED_0011318_00011170-00197 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

concern with Subpart RR's effect on enhanced oil recovery operations),JA000838-39. 

And any perceived error is harmless. Portland Cement Ass'n v. EPA, 665 F.3d at 192 

(finding harmless error where notice was provided in parallel rulemaking). 

VII. EPA Reasonably Calculated State-Specific Goals and Determined That 
All States Will Be Able To Develop Compliant Plans. 

A. EPA Reasonably Determined That Pre-2013 Generating Facilities 
Cannot Provide Emission-Rate Credits. 

Petitioners' challenges to the December 31, 2012 cutoff for generating 

emission-rate credits, Pet. Record Br. 56-63, 82-84, are meritless. EPA calculated the 

uniform rates by applying the Best System to the amount of fossil-fuel-fired 

generation in 2012. 127 To provide flexibility, EPA calculated rate- and mass-based 

goals for each state by applying those rates to the amount of each state's steam and 

gas generation in 2012. 80 Fed. Reg. at 64,821. State plans may allow sources to 

comply with a rate-based standard by holding credits that reflect generation from 

certain low- or zero-emitting sources, such as renewable or nuclear generation. 40 

C.F.R. §§ 60.5790, 60.5800. 128 Because only facilities that commence operation or 

increase generation capacity after December 31, 2012, can be assumed to reduce 

127 EPA chose 2012 because it was a representative year for the power sector and had 
the best data for baseline emissions (with certain adjustments). 80 Fed. Reg. at 
64,814-15. No Petitioner has challenged EPA's choice of the baseline year. 

128 The limitations on which sources can generate credits are necessary only for a 
rate-based plan. In a mass-based plan, crediting of low- or zero-emitting generation is 
unnecessary; sources simply must hold allowances equal to their total emissions 
during a compliance period. 40 C.F.R. §§ 60.5790(b), 60.5825(a). 
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fossil-fuel-fired emissions from the baseline level, only such facilities are eligible to 

generate credits for rate-based compliance. Id. at§ 60.5800(a)(1); 80 Fed. Reg. at 

64,737, 64,814, 64,896-97. 

Moreover, if pre-2013 measures reduced fossil-fuel emissions, such reductions 

have already been accounted for in the baseline, and cannot logically be credited as 

reductions from baseline emissions. 129 In fact, the pre-2013 emission reductions can 

be beneficial to utilities and the states because they may need to make fewer additional 

reductions to meet the uniform rates or state goals. For example, North Carolina's 

Clean Smokestacks Act required sources in the state to reduce sulfur dioxide and 

nitrogen oxides emissions to reduce ozone and particulate matter pollution. Pet. 

Record Br. 82-84; see http:// daq.state.nc.us/ news/leg/ cleanstacks.shtml. That 

sources chose to comply with those requirements by replacing their fossil-fueled-fired 

generation with cleaner generation put the state in a better position to comply with 

the Rule's requirements. 80 Fed. Reg. at 64,897. However, those pre-2013 reductions 

do not reduce emissions from the 2012 baseline, and there is no basis for granting 

them credits. 

129 Facilities that commenced operation during 2012 also reduce the baseline in 
accordance with the amount of fossil generation they replaced during 2012, and 
crediting is unwarranted. 80 Fed. Reg. at 64,815. Such facilities also contribute to 
reduced emissions. 
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Petitioners ignore this fundamental logical flaw in their argument and none of 

Petitioners' arguments demonstrates that EPA's determination was arbitrary or 

capricious. First, Petitioners generically argue that EPA "ignored" various existing 

sources of electric generation as compliance options. Pet. Record Br. 56-58. 

However, EPA explained why it is inappropriate to issue credits for generation 

already accounted for in the baseline. EPA accounted for fluctuations in hydropower 

generation due to changing weather by adjusting the baseline for states with high 

percentages of hydropower. 80 Fed. Reg. at 64,815; Computation TSD, Appendix 7, 

JA003054-55. EPA also discussed the role of generation by nuclear plants and 

waste-to-energy facilities. 80 Fed. Reg. at 64,899-900, 64,901-02. Petitioners do not 

address these facts and do not specify in what way (other than allowing credits for 

pre-2013 generation) they believe EPA should have considered these facilities. 

Petitioners' second argument, that the Rule "discriminates" against or 

"punishes" states or utilities that had high levels of non-fossil-fuel generation before 

2013, Pet. Record Br. 58-63, 82-84, is also meritless. All states and facilities are 

treated the same and have the same cutoff date. Petitioners provide no explanation of 

why units already in operation in 2012, and thus already reflected in the generation 

and emissions baseline, should be able to generate credits representing emission 

reductions from the 2012level. Furthermore, the pre-2013 renewable and nuclear 

facilities cited by Petitioners, Pet. Record Br. 59, 62-63, were constructed either to 

meet increasing demand or to replace demand previously met by fossil-fuel-fired 
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plants. In either case, if that demand had instead been met by continuing or increased 

fossil-fuel generation, those states would now have significantly higher baselines and 

their sources would now need to achieve correspondingly greater emission reductions. 

80 Fed. Reg. at 64,737. 

Thus, rather than being discriminated against or punished, states in which 

larger amounts of non-fossil generation were in place prior to 2013 have to make a 

smaller effort now to meet the Rule's requirements. Petitioners provide no record 

support, nor any other factual support, for their assertion that pre-2013 renewable 

sources will cease operating if they cannot generate emission credits. Pet. Record Br. 

60. Nor do Petitioners address the fact that utilities have an incentive to keep such 

renewable generation in operation, whether credited or not, because it contributes to 

sources' ability to meet their emission standards. Petitioners provide no evidence that 

the value of credits would be large enough to justify the capital cost of replacing 

existing renewable generation that is currently operating and economically viable. To 

the contrary, EPA found that renewable generation, once installed, remains 

competitive, 80 Fed. Reg. at 64,805; that programs that incentivize existing renewable 

generation will likely continue to be robust, id. at 64,803; and that all low-carbon 

generation contributes toward meeting the Rule's emission-performance levels, and 

thus has an incentive to remain in operation under the Rule, id. at 64,897. 

Petitioners' claims regarding waste-to-energy facilities, Pet. Record Br. 60-62, as 

well as North Carolina's claims, id. at 82-84, are based almost exclusively on 
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non-record evidence, and thus are not properly before the Court. 42 U.S.C. 

§ 7607(d)(7). Regardless, waste-to-energy facilities in operation during the baseline 

year do not reduce emissions from the baseline, and thus there is no basis for granting 

them credits. 80 Fed. Reg. at 64,899-900. EPA's rationale for crediting only the 

biogenic portion of a post-2012 facility's throughput is also self-evident. While the 

biogenic portion may meet the Rule's qualified biomass requirements and thus help 

control increases of atmospheric-COzlevels, id. at 64,757, 64,899, burning the 

anthropogenic portion (e.g., plastics), emits fossil-based COz. Id. at 64,900. Because 

combusting anthropogenic wastes increases, rather than controls, atmospheric-COz 

levels, there is no basis for granting it credits. 

B. EPA Reasonably Calculated Wisconsin's Baseline Emissions. 

Petitioners allege, Pet. Record Br. 72-73, that EPA "improperly" declined to 

adjust Wisconsin's 2012 baseline to reflect the 2013 retirement of the Kewaunee 

nuclear plant. In fact, EPA consistently and reasonably excluded adjustments for all 

retirements occurring after the 2012 baseline year-including both zero-emitting 

nuclear plants, like Kewaunee, and high-emitting facilities like coal-fired plants. As 

EPA explained, it chose 2012 because it "was the most recent data year for which 

complete data were available when the EPA undertook analysis for the [Proposal] and 

it reflected actual peiformance at the state level." 80 Fed. Reg. at 64,814 (emphasis 

added). While EPA did make particular adjustments to reflect unique circumstances 

in that baseline year, as it did for Minnesota, EPA concluded that the historical, 
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"objective" nature of the baseline year, id., would be undermined by additional 

adjustments based on uncertain projections of grid response to fleet turnover. 

Computation TSD 7,JA003033. 

Accordingly, EPA uniformly rejected adjustments based on unit retirements 

after the baseline year. See 80 Fed. Reg. at 64,813 n.741. "Even where fleet turnover 

is certain," like in Wisconsin's case, "the impact of that retirement is not." 

Computation TSD 7 (emphasis added),JA003033; see RTC 4.5, 25-26 (Response 24, 

addressing Kewaunee plant closure), JA003726-27. Attempting to determine whether, 

in an interconnected system, generation was replaced by non-emitting or fossil-fuel-

fired sources, by in- or out-of-state generation, or not replaced at all, would "begin to 

shift the baseline from a historical-data informed baseline to a projection-informed 

baseline." 13° Computation TSD 7, JA003033. EPA reasonably declined to engage in 

such speculation, whether for nuclear retirements or coal retirements. In any event, 

given the extensive flexibility in the Rule, Wisconsin's state-specific goals are 

reasonable and achievable. 

130 This speculative exercise is demonstrated by Wisconsin's own comment, which 
offered four distinct proposals for the assumed mix of replacement generation. 
Wisconsin Dep't of Natural Res. Comment Pt. 3, 1-4, EPA-HQ-OAR-2013-0602-
23541, JA001922-25. 
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C. The Rule Will Not Cause Particular Harm to Utah. 

Petitioners assert that EPA is "unfairly penalizing Utah" by not adjusting its 

baseline to account for a 2012 outage at the Intermountain Power Project. Pet. 

Record Br. 77-79. EPA did make adjustments to the baseline for outlier events 

causing exceptional distortions in the baseline year; for outages, an adjustment was 

made where: (1) the outage constituted a more than 75% reduction in the unit's "heat 

input" (the total energy potential of the feedstock fuel); and (2) the unit represented 

more than 10% of the state's total "heat input" (i.e., all fossil generation). See 

Computation TSD Appendix 7,JA003054-55; 80 Fed. Reg. at 64,814-15. 

However, Intermountain's outage failed to meet the first criterion, as it resulted 

in only a 35% reduction as compared to a 2014 benchmark year. See Unit Outage 

Criteria Sheet, Rows 1924-25, EPA-HQ-OAR-2013-0602-36848, JA003054-55. 

Petitioners do not challenge the reasonableness of EPA's adjustment criteria for unit 

outages, or the factual basis for EPA's determination that the criteria were not met. 

Pet. Record. Br. 78-79. Petitioners also fail to support with record evidence their 

claim that "Utah plants were not deployed to make up the shortfall." See 

Intermountain Power Agency Comments 6, EPA-HQ-OAR-2013-0602-24053, 

JA002148, cited in Pet. Record Br. 78. 

Petitioners separately assert that Utah cannot increase gas generation because it 

agreed in a state implementation plan for another pollutant that it would "run its gas 

units at lower (moderate) capacities." Pet. Record Br. 79. This argument is barred 
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because it was not raised during public comment. See 42 U.S.C. § 7607(d)(7)(B). 

Rather, Utah commented that its four gas-fired plants "are permitted-and not 

constrained l:J existing State Implementation Plans-to operate at the levels envisioned by 

EPA." State of Utah Comments 15 (emphasis added), EPA-HQ-OAR-2013-0602-

23100,JA001318. Petitioners now rely on information outside the record, which 

cannot be considered on judicial review. See Pet. Record Br. 79-80; 42 U.S.C. § 

7607(d)(7)(A). 

In any event, Petitioners' assertion that the Rule will jeopardize public health 

and welfare in areas near gas-fired plants is unsubstantiated. States have flexibility in 

establishing gas-fired plants' emission rates-and sources have flexibility in 

implementing them-to avoid such concerns. See 80 Fed. Reg. at 64,783, 64,801. 

Utah has not established that its sources are unable to forgo increasing generation at 

gas-fired plants and achieve reductions through the other Building Blocks, alternative 

emission-reduction measures, or emission-credit trading. Id. at 64,730, 64,732, 

64,736. 

D. EPA Properly Considered Wyoming's Circumstances. 

Petitioners Wyoming and North Dakota contend that EPA ignored 

"difficulties for Wyoming in developing renewables in the protected sage grouse 

corridor" and that EPA should have consulted with the Fish and Wildlife Service 

under the Endangered Species Act ("ESA"), 16 U.S. C. § 1536( a) (2), to "avoid these 

difficulties." Pet. Record Br. 75-76. This argument fails for two independent reasons. 
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First, consultation is required only if an agency concludes that its action "may 

affect" a species listed as threatened or endangered; if the agency determines that its 

action will have no effect on a listed species or its critical habitat, ESA consultation is 

not triggered. 50 C.F.R. § 402.14(a); Ctr. For Biological Diversity v. U.S. Dep't of the 

Interior, 563 F.3d 466,474-75 (D.C. Cir. 2009). Because the sage grouse is not listed, 

80 Fed. Reg. 59,858 (Oct. 2, 2015), any difficulties Wyoming might face in developing 

sage grouse habitat could not trigger ESA consultation. 

Second, EPA reasonably determined that ESA consultation was not triggered 

because issuing the Rule has no direct or indirect effects on listed species. 80 Fed. 

Reg. at 64,925-27. The Rule provides the states (or EPA, as necessary) with 

considerable discretion in developing implementation plans, and does not authorize 

or require any on-the-ground action affecting listed species. Id. at 64,926-27, 64,710. 

ESA consultation is not triggered in these circumstances. See Ctr. For Biological 

Diversity, 563 F.3d at 483. 131 

Wyoming's remaining contentions are also unavailing. As described in 

Argument V.A, Building Block 1 accounts for variations among individual units, and 

131 Nor does the Rule resemble the "past agency actionO" cited by Petitioners. Pet. 
Record Br. 76-77. There, agencies intending to authorize new wind projects 
predetermined siting and operating criteria to obviate project-specific ESA review. 80 
Fed. Reg. 24,914 (May 1, 2015). In contrast, EPA's Rule does not (and could not) 
predetermine how wind projects should be sited or operated, and the extent to which 
a plan may rely on wind projects is speculative. See 80 Fed. Reg. at 64,926. 
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has not "ignored" the particular features ofWyoming's fleet. See Pet. Record Br. 75. 

Moreover, the Rule incorporates significant compliance flexibility and does not 

mandate the application of the Building Blocks. See 80 Fed. Reg. at 64,816. Nor has 

the Rule "disproportionately" affected Wyoming. See Pet. Record Br. 75. EPA's 

regional approach in fact reduces disparities among states. 80 Fed. Reg. at 64,736-37, 

64,742; see supra Argument IV.A. 

E. Utah's and Arizona's Concerns Regarding Tribal Lands Are Purely 
Speculative. 

Utah's and Arizona's claims regarding sources on tribal lands, Pet. Record Br. 

73-75, are not properly before the Court because they are speculative, and thus not 

ripe. Nor is there any support for any more general claim that EPA should have 

permitted trading between rate- and mass-based states. Both states assert that they 

may have a problem if EPA finalizes its proposed federal plan for specific power 

plants in tribal jurisdictions and if that plan is mass-based while the state's plan is 

rate-based (or vice versa). However, EPA's plan is not yet final and neither state plan 

exists yet. Furthermore, the states do not explain why they could not meet their goals 

in light of the Rule's flexibilities, or why, if they needed to coordinate with EPA or the 

tribes, they would not be able to do so. 80 Fed. Reg. at 64,897-98. 

Moreover, Petitioners' attempt to compare EPA's calculation of mass-based 

goals to the establishment of a hybrid mass- and rate-based trading program is 

specious. The former is a one-time mathematical exercise. Id. at 64,822. The latter is 
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an unexplained suggestion that EPA should allow the interchangeable use of different 

types of compliance instruments without any record basis as to how it could function, 

much less how it would maintain the emission-performance integrity of interstate 

trading. Id. at 64,839. 

CONCLUSION 

For the foregoing reasons, the petitions for review should be denied. 
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To: 
Bee: 

Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Jordan, Scott[ Jordan .Scott@epa.gov] 

From: Jordan, Scott 
Sent: Mon 3/20/2017 1 :56:04 PM 
Subject: Challenges to CPP Reconsideration Denials 

FYI- Today (Monday, March 20) is the last day for filing challenges to the CPP reconsideration 
denials. We have gotten a handful of additional petitions over the past week or so, and I have 
not been sending out emails for each of them. 

!"·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
! i 
! i 
! i 
! i 
! i 

i Ex. 5 - Deliberative Process and Attorney Client ! 
! i 
! i 
! ! 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

In case you want a preview, here is the list as of now: 

North Dakota (No. 17-1014) 

Murray Energy (No. 17-1015) 

Utility Air Regulatory Group, American Public Power Association (No. 17-1018) 

LG&E and KU Energy (No. 17-1019) 

National Rural Electric Cooperative Association (No. 17-1020) 

West Virginia/Texas Group of States (AL, AR, GA, IN, KS, LA, MT, NE, NJ, OH, SC, SD, TX, 
UT, WI, WV, WY). (No. 17-1022) 

National Association of Home Builders (No. 17-1023) 

[All of the above cases were consolidated by court order on January 25, 20 17] 

Alabama Power Company, Georgia Power Company, Gulf Power Company, Mississippi Power 
Company (No. 17-1031) (consolidated by court order on January 30, 2017) 
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Peabody Energy (No. 17-1035) 

Entergy Corp. (No. 17-1037) 

National Mining Association (No. 17-1061) 

[Above three petitioners were consolidated by court order on March 1, 2017] 

Westar Energy, Inc. (No. 17-1062) 

Newmont Nevada Energy Investment LLC and Newmont USA Limited (No. 17-1063) 

East Kentucky Power Cooperative, Hoosier Energy Rural Electric Cooperative, Minnkota Power 
Cooperative (No. 17-1068) 

Northwestern Corporation (No. 17-1081) 

Basin Electric Power Cooperative (No. 17-1091) 

Denbury Onshore, LLC (No. 17-1092) 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7 508 
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To: 
From: 
Sent: 
Subject: 

Jordan, Scott[ Jordan .Scott@epa.gov] 
Jordan, Scott 
Thur 4/20/2017 1:13:53 PM 
CPP Repeal - Revised Proposal FR Notice after SJJ review 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7508 
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To: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Jordan, Scott[Jordan.Scott@epa.gov] 
Cc: Skinner-Thompson, Jonathan[Skinner-Thompson .Jonathan@epa.gov]; Pilchen, 
Zach[Pilchen.Zach@epa.gov]; Marks, Matthew[Marks.Matthew@epa.gov] 
From: Zenick, Elliott 
Sent: Thur 3/23/2017 3:33:08 PM 
Subject: RE: CPP Repeal Proposal - Re OAR Work on Background Section 

Kevin Culligan. 

From: Schmidt, Lorie 
Sent: Thursday, March 23,2017 11:31 AM 
To: Jordan, Scott <Jordan.Scott@epa.gov> 
Cc: Zenick, Elliott <Zenick.EIIiott@epa.gov>; Skinner-Thompson, Jonathan <Skinner
Thompson.Jonathan@epa.gov>; Pilchen, Zach <Pilchen.Zach@epa.gov>; Marks, Matthew 
<Marks.Matthew@epa.gov> 
Subject: Re: CPP Repeal Proposal - Re OAR Work on Background Section 

Great. Thanks. 

Sent from my iPhone 

On Mar 23, 2017, at 11:29 AM, Jordan, Scott wrote: 

Ex. 5 - Deliberative Process/Attorney Work 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7508 

From: Schmidt, Lorie 
Sent: Thursday, March 23, 2017 11:25 AM 
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To: Zenick, Elliott; Jordan, Scott; Skinner-Thompson, Jonathan; Pilchen, Zach; Marks, 
Matthew 
Subject: Change in meeting time 

Justin may not be able to make the 1130- so I think we will just need to be on call. Kevin is in with 
the administrator now, and it may be that Justin is in there with him. 

I will send an email to let you know when the meeting will be- it is possible it will be with very little 
warning. 

If there are times when you cannot meet this afternoon, please let me know. 

I am trying to get OAR to draft the background section. 

Thanks for your patience. 

Lorie 

Sent from my iPhone 
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To: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Zenick, Elliott[Zenick.EIIiott@epa.gov] 
Cc: Marks, Matthew[Marks.Matthew@epa.gov]; Vijayan, Abi[Vijayan.Abi@epa.gov]; Skinner-
Thompson, Jonathan[Skinner-Thompson .Jonathan@epa.gov]; Pilchen, Zach[Pilchen .Zach@epa.gov]; 
Conrad, Daniel[conrad.daniel@epa.gov]; Branning, Amy[Branning.Amy@epa.gov] 
From: Jordan, Scott 
Sent: Tue 4/4/2017 7:12:55 PM 
Subject: EO-Related Notices - Confirming FR Publication 

FYI-

The three "initiate review" notices were published in the Federal Register today: 

CPP Review - 82 FR 16329 (April 4, 2017) 

EGU GHG New Source Rule Review - 82 FR 16330 (April 4, 2017) 

Oil and Gas NSPS Review- 82 FR 16331 (April4, 2017) 

The 'NithdravJa! of the CPP-re!ated Proposed Ru!es 'Nas published yesterday. 82 FR 
16144 (April3, 2017) 

Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7508 
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To: Rush, Alan[Rush.Aian@epa.gov] 
Cc: Iglesias, Amber[lglesias.Amber@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov]; Tsirigotis, 
Peter[Tsirigotis.Peter@epa.gov]; Thompson, Fred[Thompson.Fred@epa.gov]; South, 
Peter[South.Peter@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Jordan, 
Scott[Jordan.Scott@epa.gov] 
From: Eck, Janet 
Sent: Tue 3/28/2017 3:22:39 PM 
Subject: Withdrawal Notice 

Thanks. 
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To: 
From: 
Sent: 
Subject: 

Macpherson, Alex[Macpherson .Aiex@epa.gov] 
Shouse, Kate 
Thur 6/29/2017 7:05:26 PM 
RE: any comments yet? 

Thanks! :·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

!----------·--~ Ex. 6 - Personal Prl·vacy i .. ; 
j Ex. 6- Personal Privacy i 

~--·-·-·-·-·-·-·-·-·-·-·-·J---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Macpherson, Alex 
Sent: Thursday, June 29, 2017 3:02PM 
To: Shouse, Kate <Shouse.Kate@epa.gov> 
Subject: RE: any comments yet? 

Hi Kate 

I haven't heard anything. Knock on wood, I doubt there will be fired rills next week.[~:.·:·~~-~~:~~~-~~:~:~! 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- i.-·-·-·-·-·-·-·-·-·-·-·-·1 i Ex. 6 - Personal Privacy i 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

Alex 

From: Shouse, Kate 
Sent: Thursday, June 29, 2017 3:00PM 
To: Macpherson, Alex <JII,~I!hmffiJ1JmW1JJ!~IY 
Subject: any comments yet? 

Hi, Alex. Just wanted to check in and see whether you'd received any comments yet on the CPP 
RIA. I'm in the office tom orr ow l"~.-~.-~.-~.-~.-~.·~-~~--~--~--~--~--~--~--~--~--~-~--~--~--~--~--~--~~;.·~~~~-~-~-f~?.~~(~!.~V..~~Y~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.-~.·:.·~.-~.-~.J 

[~~~?.{::.~:.~~~~:~~?.-~~!~~ff.~~:.~Y.:.J Hoping we don't have any fire drills that week! 

Thanks, 
Kate 
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To: 
From: 
Sent: 
Subject: 

Macpherson, Alex[Macpherson .Aiex@epa.gov] 
Weatherhead, Darryl 
Thur 6/1/2017 2:37:04 PM 
FW: When are pens down on cpp package. I heard it's going today 

FYI, I haven't heard anything within OAR about this. 

-----Original Message----
From: McGartland, AI 
Sent: Thursday, June 01, 2017 10:07 AM 
To: Sasser, Erika <Sasser.Erika@epa.gov>; Weatherhead, Darryl <Weatherhead.Darryl@epa.gov>; 
Culligan, Kevin <Culligan.Kevin@epa.gov>; Evans, DavidA <Evans.DavidA@epa.gov> 
Subject: When are pens down on cpp package. I heard it's going today 

Sent from my iPhone 
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To: 
From: 
Sent: 
Subject: 

FYI 

Macpherson, Alex[Macpherson .Aiex@epa.gov] 
Weatherhead, Darryl 
Wed 5/31/2017 5:56:20 PM 
FW: CPP RIA comments 

From: Stenhouse, Jeb 
Sent: Wednesday, May 31, 2017 1:36 PM 
To: Weatherhead, Darryl <Weatherhead.Darryl@epa.gov> 
Subject: Re: CPP RIA comments 

The (internal) record, and managers here I am reminding of this issue, will suffice under the 
circumstances. No problem with how you need to proceed, and I appreciate the explanation! 

On May 31,2017, at 1:29PM, Weatherhead, Darryl wrote: 

Thanks Jeb, 

The final document will be sent up this afternoon and needs to be a clean version. Who did 
you want to see your comments? 

Sent from my iPhone 

Hi Darry 1, thanks for your mess age. !"-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-; 
! 

~ - Deliberative Process 
Ex. 5- Deliberative Process : 

Jeb 

; 
; 
! 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
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To: Kornylak, Vera S.[Kornylak.Vera@epa.gov]; Santiago, Juan[Santiago.Juan@epa.gov]; Brachtl, 
Megan[Brachti.Megan@epa.gov]; Senter, Stephen[Senter.Stephen@epa.gov]; Keating, 
Martha[keating .martha@epa.gov]; Weatherhead, Darryi[Weatherhead .Darryl@epa.gov]; Hetes, 
Bob[Hetes.Bob@epa.gov]; Macpherson, Alex[Macpherson.Aiex@epa.gov]; Keaveny, 
Brian[Keaveny.Brian@epa.gov] 
Cc: Noonan, Jenny[Noonan.Jenny@epa.gov] 
From: Ashley, Jackie 
Sent: Mon 5/1/2017 12:52:55 PM 
Subject: CPP archive-- EPA Kicks Off Updates to Website 

Good morning. The web site was changed on Friday evening and the 111(b) and (d) content 
was archived. Should you need to find it, the archived web content is available at 

Jackie Ashley- US EPA- Office of Air Quality Planning and Standards- 919-541-7664-

From: "U.S. EPA Media Relations" <nQTIJll~1!12~W!Q!~!&J2£LgQY• 
Date: April28, 2017 at 7:08:08 PM EDT 
To: 
Subject: EPA Kicks Off Updates to Website 

CONTACT: 

FOR IMMEDIATE RELEASE 
April 28, 2017 

EPA Kicks Off \AJebsite Updates 

WASHINGTON- the webpage for the United States Environmental Protection 
Agency, is undergoing changes that reflect the agency's new direction under President Donald 
Trump and Administrator Scott Pruitt. The process, which involves updating language to reflect 
the approach of new leadership, is intended to ensure that the public can use the website to 
understand the agency's current efforts. The changes will comply with agency ethics and legal 
guidance, including the use of proper archiving procedures. For instance, a screenshot of the 
last administration's website will remain available from the main page. 

"As EPA renews its commitment to human health and clean air, land, and water, our website 
needs to reflect the views of the leadership of the agency," said J.P. Freire, Associate 
Administrator for Public Affairs. "We want to eliminate confusion by removing outdated 
language first and making room to discuss how we're protecting the environment and human 
health by partnering with states and working within the law." 
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The first page to be updated is a page reflecting President Trump's Executive Order on Energy 
Independence, which calls for a review of the so-called Clean Power Plan. Language 
associated with the Clean Power Plan, written by the last administration, is out-of-date. 
Similarly, content related to climate and regulation is also under review. 

R066 

If you would rather not receive future communications from Environmental Protection Agency, let us know by clicking 

Environmental Protection Agency, 1200 Pennsylvania Avenue NW, Washington, DC 20460 United States 
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To: 
From: 
Sent: 
Subject: 

Macpherson, Alex[Macpherson .Aiex@epa.gov] 
Sofie Miller 
Wed 4/5/2017 6:12:10 PM 
Regulation Digest, April 5 

EPA announces review of Clean Power Plan, withdraws proposed rules implementing CPP 
1 Having trouble viewing this email?~~~ 
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To: 
From: 
Sent: 
Subject: 

Macpherson, Alex[Macpherson .Aiex@epa.gov] 
Sofie Miller 
Wed 3/29/2017 5:41 :40 PM 
Regulation Digest, March 29 

Trump signs four CRA bills disapproving regulation, new EO requires review of Clean Power 
Plan 
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To: 
From: 
Sent: 
Subject: 

Macpherson, Alex[Macpherson .Aiex@epa.gov] 
Vasu, Amy 
Tue 2/21/2017 5:31:34 PM 
RE: Request regarding analyses for NSPS 

Hi, Alex-

Thanks for getting back to me so quickly ... and feel free to erase the phone messages I left you 
this morning! 

Could we meet for about 10-15 minutes tomorrow? I think we both have time at 11 am. I'll send 
you a meeting request. 

Ex.S -Deiiberative Process 
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Ex. 5- Deliberative Process 
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Thanks very much for your help on this. 

Amy 

AmyB. Vasu 

U.S. EPAIOAQPSIHEID 

Air Taxies Assessment Group 

email: vasu.amy@epa.gov 

phone: 919.541.0107 

From: Macpherson, Alex 
Sent: Tuesday, February 21, 2017 11:34 AM 
To: Vasu, Amy <Vasu.Amy@epa.gov> 
Subject: RE: Request regarding analyses for NSPS 

Hi Amy 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
; 

Ex. 5- Deliberative Process i 
! 

. ! 
··-·-·-·-·-·-·-~·-·-·-·-·-·-·-·-·--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Alex 

From: Vasu, Amy 
Sent: Tuesday, February 21, 2017 11:29 AM 
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To: Macpherson, Alex <~1<:!.~n_l11~~QJ:L.AJJ~x(£~]21LJ!NY 
Subject: Request regarding analyses for NSPS 

Hi, Alex-

Ex. 5- Deliberative Process 

Thanks very much. 

Amy 

AmyB. Vasu 

U.S. EPAIOAQPSIHEID 

Air Taxies Assessment Group 

phone: 919.541.0107 
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To: OAQPS HElD AEG[OAQPS_HEID_AEG@epa.gov] 
Cc: Fann, Neai[Fann.Neal@epa.gov]; Kamal, Ali[Kamai.Aii@epa.gov]; Hetes, 
Bob[Hetes.Bob@epa.gov] 
From: Kaufman, Kathy 
Sent: Tue 2/21/2017 4:24:52 PM 
Subject: RE: FYI, the Administrator on cost benefit analysis, in his WSJ interview 

One person asked, so here's the text if you can't get past the paywall. I'm not sure how I 
managed to get in, but it linked successfully from wherever I'd clicked. 

Scott Pruitt's Back-to-Basics 
Agenda for the EPA 

Feb. 17, 2017 6:57p.m. ET 
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responses. 
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Mr. wants progress. "I am co1mnrut1ted 
con1mrtted to 

a 
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on pnon1:y lS more •m·nr..,·t<:u't 

agency." 

Potomac 

From: Kaufman, Kathy 
Sent: Tuesday, February 21,2017 10:13 AM 
To: OAQPS HElD AEG <OAQPS_HEID_AEG@epa.gov> 
Cc: Fann, Neal <Fann.Neal@epa.gov>; Kamal, Ali <Kamal.Ali@epa.gov>; Hetes, Bob 
<Hetes.Bob@epa.gov> 
Subject: FYI, the Administrator on cost benefit analysis, in his WSJ interview 

The final paragraph of the WSJ piece reads as follows: 

trust." 

IS 
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To: 
From: 
Sent: 
Subject: 

Keaveny, Brian[Keaveny. Brian@epa.gov] 
Macpherson, Alex 
Tue 7/11/2017 12:44:09 PM 
FW: E.O. 12866 Meeting on the Review of the Clean Power Plan 
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From: Macpherson, Alex 
Location: Room 9258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Mon 7/17/2017 3:30:00 PM 
End Date/Time: Mon 7/17/2017 4:00:00 PM 
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From: Macpherson, Alex 
Location: Room 9258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Wed 7/19/2017 7:30:00 PM 
End Date/Time: Wed 7/19/2017 8:00:00 PM 
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From: Macpherson, Alex 
Location: Room 10258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Thur 7/13/2017 5:00:00 PM 
End Date/Time: Thur 7/13/2017 5:30:00 PM 
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From: Macpherson, Alex 
Location: Room 9258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Tue 7/11/2017 2:00:00 PM 
End Date/Time: Tue 7/11/2017 2:30:00 PM 
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From: Macpherson, Alex 
Location: Room 9258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Thur 7/6/2017 5:00:00 PM 
End Date/Time: Thur 7/6/2017 5:30:00 PM 
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From: Macpherson, Alex 
Location: Room 10258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Wed 6/28/2017 8:00:00 PM 
End Date/Time: Wed 6/28/2017 8:30:00 PM 
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From: Macpherson, Alex 
Location: Room 9258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Thur 6/29/2017 5:00:00 PM 
End Date/Time: Thur 6/29/2017 5:30:00 PM 

ED_0011318_00012782-00001 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

From: Macpherson, Alex 
Location: Room 9258 New Executive Office Building 
Importance: Normal 
Subject: Accepted: E.O. 12866 Meeting on the Review of the Clean Power Plan 
Start Date/Time: Mon 6/26/2017 6:00:00 PM 
End Date/Time: Mon 6/26/2017 6:30:00 PM 
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To: 
Cc: 

Evans, DavidA[Evans. DavidA@epa .gov]; Eschmann, Erich[Eschmann. Erich@epa .gov] 
Marten, Alex[Marten.Aiex@epa.gov] 

From: Macpherson, Alex 
Sent: Mon 6/12/2017 1:26:18 PM 
Subject: RE: Pending EO 12866 Regulatory Review 

From: Evans, DavidA 
Sent: Monday, June 12, 2017 9:22AM 
To: Eschmann, Erich <Eschmann.Erich@epa.gov>; Macpherson, Alex 
<Macpherson.Aiex@epa.gov> 
Cc: Marten, Alex <Marten.Aiex@epa.gov> 
Subject: Fwd: Pending EO 12866 Regulatory Review 

FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Marten, Alex" 
Date: June 12, 2017 at 8:47:05 AM EDT 
To: "McGartland, Al" 

Subject: Pending EO 12866 Regulatory Review 

FYI. OMB opened the CPP package Friday. 

Alex L. Marten 
phone:~~~~~~ 
email: M~!!J!JQ\W~~!Y 

"Evans, DavidA" 
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To: 
From: 
Sent: 
Subject: 

Eck, Janet[Eck.Janet@epa.gov] 
Macpherson, Alex 
Thur 6/1/2017 6:45:32 PM 
RE: OMB Headings 

Thanks Janet. I already had the * * * heading correct 

Alex 

From: Eck, Janet 
Sent: Thursday, June 01, 2017 2:22PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov> 
Subject: OMB Headings 

Hi Alex, On every page of the OMB documents, add this heading at the top of each page: 

***E. 0. 12866 Review - Draft- Do Not Cite, Quote or Release During Review*** 

On the first page only of each OMB document, add this header: 

E012866_CPP Repeai2060-AT55 Proposal RIA_20170602 

E012866_CPP Repeai2060-AT55 Proposal RIA Spreadsheet_20170602 

Also, make the file name the same as the first page header of each document. Thanks. 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Evans, DavidA[Evans.DavidA@epa.gov] 
Ferris, Ann[Ferris.Ann@epa.gov] 
Macpherson, Alex 
Thur 6/1/2017 3:52:06 PM 
RE: Update for AI on CPP Rescission RIA 

r-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-E·;c·:·-·s·-·=-·oeffii"e.rati-ve--Firocess·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

From: Evans, DavidA 
Sent: Thursday, June 01, 2017 11:47 AM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov> 
Cc: Ferris, Ann <Ferris.Ann@epa.gov> 
Subject: FW: Update for Al on CPP Rescission RIA 

While you are fixing typos, Ann noticed the following omission in a draft yesterday. I'd go into 
the document myself to check but I don't want to freak you out again. 

From: Ferris, Ann 
Sent: Wednesday, May 31, 2017 3:46 PM 
To: Evans, DavidA 
Subject: RE: Update for Al on CPP Rescission RIA 

Thanks, Dave. 

From: Evans, DavidA 
Sent: Wednesday, May 31,2017 3:43PM 
To: Ferris, Ann 
Subject: RE: Update for Al on CPP Rescission RIA 

Thanks Ann. They already have the reference as I provided it yesterday. I think Alex has a 
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parking lot to put it in. Once they pull down a version for management, I will double check to 
see if the reference is still missing. 

d 

From: Ferris, Ann 
Sent: Wednesday, May 31,2017 3:42PM 
To: Evans, DavidA 
Subject: RE: Update for AI on CPP Rescission RIA 

Hi Dave, 

Ex. 5- Deliberative Process 

Thanks, 

Ann 
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To: 
From: 
Sent: 
Subject: 

Eschmann, Erich[Eschmann.Erich@epa.gov] 
Macpherson, Alex 
Thur 6/1/2017 3:48:28 PM 
Book1.xlsx 
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To: 
From: 
Sent: 
Subject: 

Darryl 

Weatherhead, Darryi[Weatherhead. Darryl@epa .gov] 
Macpherson, Alex 
Wed 5/31/2017 9:16:57 PM 
Draft RIA, 5/31/17 version 

Attached in the draft RIA dated 5/31/17. Let me know if you have any questions. 

Thanks 
Alex 

ED_0011318_00012797-00001 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

To: 
From: 
Sent: 
Subject: 

Fyi ... 

Thomas, Jenny[Thomas.Jenny@epa.gov] 
Macpherson, Alex 
Tue 5/30/2017 3:35:08 PM 
FW: references in the RIA 

From: Shouse, Kate 
Sent: Tuesday, May 30, 2017 11:34 AM 
To: Sarofim, Marcus <Sarofim.Marcus@epa.gov>; Macpherson, Alex 
<Macpherson.Alex@epa.gov> 
Subject: references in the RIA 

,--~~: __ !.~~t--~-.?.-~~?.~--~E._t~~.![~~~~~~~~~~~~~~~~~~~~~~~~~~~~Q!~~~i~!l~~~~~~~!~!~~~~~~~~~~~~~~~~~~~~~~~~i 

i Ex. 5- Deliberative Process I 
!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Thanks, 
Kate 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Darryl 

Weatherhead, Darryi[Weatherhead. Darryl@epa .gov] 
Keaveny, Brian[Keaveny. Brian@epa.gov] 
Macpherson, Alex 
Fri 5/26/2017 4:05:28 PM 
Draft Rescission RIA Attached, Draft as of 5/26/17 

The draft Rescission RIA is attached. This is the draft as of mid-day 5/26/17. 

Please let me know if you have any questions. 

Alex 
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To: Sasser, Erika[Sasser.Erika@epa.gov]; Keating, Martha[keating.martha@epa.gov]; 
Weatherhead, Darryi[Weatherhead. Darryl@epa .gov] 
From: Macpherson, Alex 
Sent: Fri 5/26/2017 1 :42:51 PM 
Subject: new text for review 

In Section 5.2 on regulatory cost uncertainty 

Ex.5 -Deliberative Process 

In Section 5.5 on PM2.5 and 03 health co-benefit uncertainty 

Ex.5 -Deliberative Process 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Reid 

Harvey, Reid[Harvey.Reid@epa.gov] 
Weatherhead, Darryi[Weatherhead. Darryl@epa .gov] 
Macpherson, Alex 
Fri 5/26/2017 1 :22:35 PM 
Emailing: ch1_proposal_2017 _052617 _917am.docx 

Attached is the current draft. If you have any comments/concerns, please call Erika or Darryl. 

Ex.S -Deliberative Process 
Alex 
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From: Macpherson, Alex ,.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·, ,·-·-·-·-·-·-·-·-·-·, 
Location: Call in info : i Ex. a- Personal Privacy :Code:!"·"'"""""';~"" i 
I mporta nee: Norma I ~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- '-·-·-·-·-·-·-·-·-·1 

Participant coded isi·~-,-~~·;;,~~::~;:::::·i 
··-·-·-·-·-·-·-·-·-·-' 

Subject: Accepted: Check in on cpp 
Start Date/Time: Mon 5/22/2017 5:30:00 PM 
End Date/Time: Mon 5/22/2017 6:30:00 PM 
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From: Macpherson, Alex ,--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! ;-·-·-·-·-·-·-·-·-·! 
Location: Call in info : l Ex. 6 - Personal Privacy i Code:!"·"'"""""';~"" l 
I mporta nee: Norma I '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· '·-·-·-·-·-·-·-·-·J 

!-·-·-·-·-·-·-·-·-·-·~ 

Participant coded isi.::_~~:::~~~::~~-·~~j 

Subject: Accepted: FW: Check in on cpp 
Start Date/Time: Mon 5/22/2017 5:00:00 PM 
End Date/Time: Mon 5/22/2017 6:00:00 PM 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Ferris, Ann[Ferris.Ann@epa.gov] 
Kaufman, Kathy[Kaufman .Kathy@epa .gov] 
Macpherson, Alex 
Fri 5/19/2017 4:57:19 PM 
RE: Friday 5/19/17 update 

Thanks Ann. I brought Kathy on after the mtg yesterday. Cc-ing here in this email. 

Alex 

From: Ferris, Ann 
Sent: Friday, May 19, 2017 12:56 PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov> 
Subject: RE: Friday 5/19/17 update 

Hi Alex, 

Thanks. I can access the document. 

I just wanted to bring to your attention that Kathy's listed as the lead for the employment impacts 
section, but I don't remember if she was on the call yesterday, and it doesn't look like she's on 
your email distribution list yet. So if she's not already in the loop, please do bring her on board. 

Thanks, 

Ann 

202-5 64-3 207 

From: Macpherson, Alex 
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Sent: Friday, May 19, 2017 12:40 PM 
To: Shouse, Kate 
Erich<n~QlnillTI~hn~~l~~· 

Bryson, Joe <IJJBiQJJ-'-'LQ~q~r!fU~:> Eschmann, 
Keaveny, Brian Hubbell, 

Ferris, Ann Kopits, Elizabeth 
Marten, Alex Evans, DavidA 

Maguire, Kelly Jenkins, Robin 

Subject: Friday 5/19/17 update 
Importance: High 

Team 

Lots of information, so please read carefully. 

Ex.5 -Deliberative Process 

To that end, I put a version of the document on the new sharepoint drive and titled it 
'chi _proposal_ 2017.docx'. In the doc, I also made section lead assignments. I also inserted 

some comment bubbles with some very initial thoughts where new points may want to be made. 

Everyone, please review as soon as possible ... also let me know if you have any technical 
difficulties accessing the doc. 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 
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i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

I will convene a Monday am discussion of the people I have identified as leads to make sure 
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everyone has what they need to get moving forward. I also expect these leads to draw in people 
from the larger team as appropriate to get the job done quickly and well. 

Re: timing. Our target completion date is Friday, June 2, but we must recognize that we may 
need to complete earlier if direction indicates. With this in mind, here is our (simple) schedule: 

Week of May 22-26. Perform needed analysis and writing. Have complete draft and by 
end of Friday, 5/26. Any issues should be resolved and closed by 5/26. 

Week of May 29-June 2. Management review and fine tuning. 

Again, I have to emphasis this is schedule is provisional, and we may need to finish earlier. 

Please let me know if you have any questions or important information for me. Thanks. 

Alex 
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To: 
From: 
Sent: 
Subject: 

Eschmann, Erich[Eschmann.Erich@epa.gov] 
Macpherson, Alex 
Fri 5/19/2017 3:01 :27 PM 
ch1_proposal_2017.docx 

Will call in a bit ... meanwhile, please take quick look 
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To: 
From: 

Evans, DavidA[Evans.DavidA@epa.gov]; Marten, Alex[Marten.Aiex@epa.gov] 
Macpherson, Alex 

Sent: Fri 4/28/2017 6:31:32 PM 
Subject: FW: News Clips - April 28, 2017 

From: Weatherhead, Darryl 
Sent: Friday, April28, 2017 2:02PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov>; Keaveny, Brian 
<Keaveny .Brian@epa.gov> 
Subject: FW: News Clips- April28, 2017 

See the BNA article quoting Mulvaney 

From: Bremer, Kristen 
Sent: Friday, April28, 2017 1:53PM 
Subject: News Clips- April 28, 2017 

News Clips- April28, 2017 

Legal News 
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Air Pollution 

r-----;,------;,------;,------;,------;,------;,------; 

•~~~~~~~~~~WL~~~~lilirul~llili~~~~GQ~~~~~ 

r-----;,------;,------;,------;,------;,------;,------; 

•~~~~~~~liL~~~~~nK~~~0XQR~~~nn~~LnnQ 

Environmental Justice 

Regulatory Reform 

Paris Agreement 

Navajo Generating Station 

Congressional Review Act 
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Region 5 

Closer to Home 

Appropriations 

Opinion 

... And in Happier News 

D.C. Circuit Delays Utility MACT Suits, 
Handing Latest Win To Trump EPA 
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The U.S. Court of Appeals for the District of Columbia Circuit on April27 granted EPA's 
request to indefinitely delay May 18 oral arguments in two suits over the Obama-era utility air 
toxics mle, handing the latest win to the Tmmp administration in a string of successful requests 
to delay suits over air mles while EPA reconsiders them. 

~=-"'==·'-"-"~-'-'--"'-=~'== postpones argument in Murray Energy Corp., et al. v. EPA, et al., which 
contests the agency's revised cost assessment for the utility maximum achievable control 
technology (MACT) air mle, and in ARIPPA v. EPA that consolidates challenges to the agency's 
denial of petitions to reconsider aspects of the mle -- with the court placing the cases on hold and 
directing EPA to file status updates every 90 days. 

Previously, the D.C. Circuit granted the agency's requests to delay argument in a suit over 
Obama EPA greenhouse gas standards for newly constmcted power plants, a suit over a 2015 
mle tightening the ozone ambient air standard, and a suit over a mle forcing states to remove 
emissions limit waivers from their Clean Air Act plans. 

The Tmmp EPA justified the contested requests by saying that it wants to review the various air 
mles to determine whether it wants to revise or repeal them, and that the cases should be on hold 
during that process. 

Environmentalists and some states fought the push for delays, with environmental groups in 
~Llli.~~JBJI!mc!L'I:Y.l!~li~ claiming that the agency's requests are becoming "routine" and are at 
odds with the court's mle of only granting such requests when EPA can show "extraordinary 
cause." 

Some power companies and other states, however, backed the requests and said that EPA 
routinely asks for delays in litigation over mles when there is a change in administration. The 
Tmmp EPA in its various filings made the same claim, and also warned that if the arguments 
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went ahead then the Department of Justice (DOJ) counsel representing EPA might not be able to 
argue the current administration's position in defense of the rules. 

And even though the D.C. Circuit in its order granting the delay in the ozone standard suit 
~CIJQ~;JJQ~~'1, saying that it "disfavors" last-minute requests to delay argument, it has still 
granted at least five of them. 

Both of the utility MACT suits were scheduled to be heard May 18 because of the overlap 
between the two cases, though environmentalists in their opposition to delay tried to distinguish 
the suits. 

Delayed Cases 

Murray Energy centers on challenges to a supplemental cost assessment of the rule that the 
Obama EPA issued following a Supreme Court ruling that faulted the agency for not weighing 
costs in its initial determination that the utility MACT was "appropriate and necessary" under the 
Clean Air Act. EPA revised the finding to include consideration of implementation costs to 
comply with the high court, and still found the rule necessary. 

~_,_~~~~~-~~"'-'··mandates that the case be removed from argument and put in abeyance, 
and for EPA to file status reports every 90 days starting 90 days from the April 27 order. Once 
the agency decides how it plans to proceed with the cost finding, it must notify the court within 
30 days of that decision. 

ARIPPA consolidates two utility industry suits and one environmentalist suit over the Obama 
EPA's denial of petitions to reconsider certain aspects of the utility MACT. in 
that case similarly scraps argument and places the case in abeyance, with the same requirements 
on status reports. 

Power companies were split over delaying ARIPP A, with coal utilities supporting the request 
while "clean" utilities that primarily use other fuels are urging the court to proceed with 
arguments. 

ED_0011318_00012850-00005 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Although the agency has sought and won delays in at least five air rule cases, the Trump DOJ did 
liiT~~tQJ:u:gy_m_s::ru in a suit challenging an Obama-era declaration that the agency had met a 
mandate to regulate 90 percent of sources of specific air toxics, although that occurred before 
EPA Administrator Scott Pruitt took office. 

Under Pruitt, EPA did however partake in to defend the Obama-era multi-
year renewable fuel standard for 2014-2016 from consolidated legal challenges. 

The Trump EPA has yet to develop a position on the RFS distinct from the Obama EPA, and 
while some Trump cabinet picks including EPA Administrator Scott Pruitt have previously 
opposed the program, President Donald Trump has suggested some support for the RFS and 
ethanol. 

Power Plant Mercury Litigation Halted to 
Allow EPA Review 

A federal court indefinitely froze litigation over an Obama-era regulation limiting mercury 
emissions from the power sector, further lengthening a years-long legal battle over the agency's 
ability to regulate hazardous power plant emissions. 

The Environmental Protection Agency sought the delay to allow for a close review of the Obama 
administration's determination that regulation of the power sector is warranted. The agency has 
successfully sought delays in several other high-profile Clean Air Act cases that were slated for 
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argument, including litigation over the 2015 ozone standards and carbon emissions limits for 
new power plants. 

A coalition of states and power sector organizations have been fighting the EPA's Mercury and 
Air Toxics Standards in court since 2012. The U.S. Supreme Court in 2015 ruled against the 
EPA, finding the agency made an error in the rulemaking process, but the regulation has 
remained in effect 135 S. Ct. 2699, 2015 BL 207163, 80 ERC 1577 (U.S. 
2015)). 

The latest round of litigation over the regulation concerns a "supplemental finding" the EPA 
issued in response to the Michigan ruling that reaffirmed the agency's authority to regulate, as 
well as the EPA's decision to deny requests for reconsideration of the rule. 

The litigation was expected to have a limited practical effect on utilities, which have already 
installed pollution controls, switched from coal to a cleaner source, or shut down operations in 
order to comply with the MATS rule. However, petitioners were seeking to challenge the EPA's 
accounting of indirect benefits-such as the benefits of reducing particulate matter and other 
pollutants not directly regulated by the MATS rule-which could have a broader impact on 
EPA's air regulatory regime. 

Arguments over those issues had been scheduled for May 18. However, the U.S. Court of 
Appeals for the District of Columbia Circuit April 27 issued an order to halt those arguments and 
place the litigation in abeyance pending a review by the Trump administration ''-'-'~~.-"=~':;hL
~~-~~-"-'D.C. Cir., No. 16-1127, 4/27/17; ARIPPA v. EPA, D.C. Cir., No. 15-1180, 
4/27/17). 

Environmental advocates, who are intervening in the litigation in defense of the EPA's finding, 
previously told Bloomberg BNA that they will fight any attempt by the Trump administration to 
roll back the mercury standards. Graham McCahan, a senior attorney with the Environmental 
Defense Fund, said in an April 27 statement that advocates expect that the regulation will remain 
in place. 

"The Mercury and Air Toxics Standards have a rock-solid foundation in the law and science, and 
there is no basis to weaken them," McCahan said. 
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Court delays EPA mercury rule case 
while Trump reviews 

A federal court delayed its case Thursday regarding a major Environmental Protection Agency 
(EPA) air pollution rule. 

In a victory for the Trump administration, the Court of Appeals for the District of Columbia 
Circuit ruled late Thursday that the case will be on hold while the administration decides 
whether to repeal the regulation or defend it in court. 

At issue is a the Obama administration wrote last year to fix a problem with the cost-benefit 
analysis regarding 2012 Mercury and Air Toxics Standards rule, limiting pollutants from coal
fired power plants. 

The Supreme Court decided against the underlying rule in 2015, but a lower court gave the EPA 
an opportunity to fix the cost-benefit analysis. 

The Trump administration said in requesting the delay earlier this month that it is reviewing the 
2016 rule to decide if it supports it. 

It's unclear what that means for the underlying 2012 rule and whether the administration is 
considering repealing that regulation. 
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The Environmental Defense Fund slammed Thursday's decision and the EPA's decision to 
review the rule. 

"The Mercury and Air Toxics Standards have a rock-solid foundation in the law and science, and 
there is no basis to weaken them," Graham McCahan, an attorney with the group, said in a 
statement. "We fully expect these critical health protections will continue to remain in place." 

In the case, numerous business groups and conservative states are asking the court to overturn 
the 2016 fix, saying it doesn't follow the Clean Air Act's requirements. Scott Pruitt, the EPA's 
administrator, had been a leader in the litigation when he was Oklahoma's attorney general. 

The court asked the Trump administration to give updates every 90 days on its review process. 

The regulation took effect in 2015 and has already been blamed for shutting down scores of coal
fired power plants. 

High Court Urged To Review EPA Ban 
On Facility Malfunction Air Waivers 

Several conservative and free-market legal advocacy groups are urging the Supreme Court to 
grant a petition to review the Obama EPA's ban on Clean Air Act (CAA) emissions limits 
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waivers for pollution from facility malfunctions, saying the policy is unlawful because it sets 
unachievable requirements that facilities never exceed air law limits. 

In an amicus brief filed this week in American Municipal Power, Inc., et al. v. EPA, et al., 
Pacific Legal Foundation (PLF), the Competitive Enterprise Institute (CEI) and the National 
Federation of Independent Business (NFIB) Small Business Legal Center say that EPA's 2011 
rule setting maximum achievable control technology (MACT) air toxics limits for industrial, 
commercial and institutional boilers should be scrapped because of the lack of CAA waivers. 

"A zero failure process does not exist in the industrialized world we live in today,"='-==~ 
arguing that it is technologically impossible for facilities to guarantee they will never exceed 

emissions limits as a result of air pollution increases associated with malfunctions. 

The case uses the boiler MACT as a vehicle for more broadly challenging the Obama EPA's 
policy of removing language from its air rules that allowed waivers from air pollution limits 
during periods of startup, shutdown and malfunction (SSM) -- which the agency did in response 
to appellate rulings saying such waivers are illegal. 

The Obama EPA also issued a rule ordering 36 states to remove language from their agency
approved state implementation plans (SIPs) for air law compliance that included SSM 
provisions, though several states and industry groups filed suit over the so-called SSM SIP Call 
rule in the U.S. Court of Appeals for the District of Columbia Circuit. The case, Walter Coke, et 
al. v. EPA, et al. had been slated for May 8 oral argument, but the D.C. Circuit recently put it on 
hold. According to the Trump EPA's successful request to delay argument, the administration 
wants to review and possibly revise or repeal the SSM SIP Call, suggesting a potential policy 
change on SSM. 

Separate from that suit, the wholesale power generator American Municipal Power (AMP) 
ru;Jllli:ms&Jll~--~llli~~~JLl!rL!!l_ldfil~ to hear its appeal of US. Sugar Corp., et al. v. EPA, et 
al., a 2016 D.C. Circuit ruling which upheld EPA's prohibition on air limit waivers for pollution 
associated with malfunctions in the boiler MACT. 

If the high court takes the case it could give Obama EPA critics an opening to argue against the 
policy of removing SSM provisions from CAA rules generally, not just in the boiler MACT --
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even though the D.C. Circuit in two prior rulings has said SSM exemptions are unlawful, as are 
"affirmative defenses" EPA offered as an alternative. Affirmative defenses shield industry from 
civil liability in the event of a malfunction deemed "unavoidable" by regulators. 

'Inevitable' Malfunctions 

The amicus brief from the conservative and free-market groups urges the justices to grant the 
petition for a writ of certiorari to hear the case and outlines an attack on the malfunction waiver 
policy. 

The groups argue that both EPA and the D.C. Circuit in US. Sugar Corp. "determined that the 
CAA as written ignores the fact that malfunctions are inevitable and instead sets up all CAA 
regulated parties to violate the CAA simply by virtue of operating boilers that create emissions." 

They claim this is unlawful under the plain terms of the air law because the law requires that 
EPA set maximum achievable emissions limits -- and rules with no allowance for malfunction 
are by definition unachievable. 

"Since all boilers will fail at one time or another, and the EPA does not interpret the CAA to 
account for this, all boiler operators will inevitably violate the CAA. That cannot be the law, and 
in fact the CAA unambiguously says it is not the law," they argue. The air law in fact does have 
specific language on malfunctions, which the D.C. Circuit and Obama EPA chose to ignore, 
resulting in rules that will produce "absurd" results, they say. 

The groups in stress that the general principle at stake is much 
broader than just industrial boilers. "If unavoidable boiler malfunctions violate the Clean Air Act 
as a matter of strict liability, that opens the door to malfunctions of other industrial equipment 
similarly violating the law." 

The Obama EPA said it would fall back on using case-by-case enforcement discretion instead of 
SSM exemptions, but the groups denounce this as a "sham" because even if EPA does not 
enforce against a plant for malfunction emissions, others can sue using air law citizen suit 
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provisiOns. 

Other similar groups that have indicated their intent to file amicus briefs in the suit include the 
Southeastern Legal Foundation and the Washington Legal Foundation. 

A response brief is now due May 26 from EPA and environmentalists supporting the MACT 
rules, under a deadline extended by one month. The extension will allow the new administration 
time to determine its position on the issue, as it considers how to proceed in on the SSM "SIP 
Call" rule as well. 

Long-Running Litigation 

Notably absent from the petition for the high court to hear the boiler rules appeal are major 
industry groups such as the Council of Industrial Boiler Owners, American Petroleum Institute, 
or others involved in the original litigation. Boiler sector and oil sector sources tell Ins ide EPA 
that although they dislike EPA's SSM policy, the approach taken by AMP in its cert petition 
could open the door to other legal complications if EPA looks to other air law provisions it has 
not previously relied on to provide relief for malfunction emissions. 

A better approach, these sources say, would be for EPA to return to the George W. Bush 
administration's SSM policy, which worked for decades. 

Also, relentless litigation over the boiler standards has led to a fatigue among industrial boiler 
owners with continued regulatory uncertainty, and many of them have already invested large 
sums of money to comply, boiler industry sources have previously said. For larger boilers in 
industrial applications, many achieved compliance through fuel switching from coal to natural 
gas, which for the time-being remains relatively cheap and abundant -- reducing the incentive to 
further litigate the rules. 

Meet the kids who just might save the 
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planet 

Sen. Jeff Merkley (D-Ore.) emerged from a small crowd that had gathered on the Supreme Court 
steps yesterday morning, took the microphone and praised the kids and young adults standing 
behind him, who held up a banner with the hashtag #YouthvGov. 

After all, the audience had come for the children - plaintiffs in a climate lawsuit against 
President Trump, his Cabinet and the government. 

"Right up here, we have an incredible set of climate champions," Merkley said. "The case that 
they have brought ... should be an obvious principle, an obvious right of simply being a citizen." 

The 21 plaintiffs brought their landmark lawsuit against the U.S. government in 2015, ~='~ 
that administration after administration had infringed on their constitutional rights -life, liberty 
and property -by allowing decades' worth of greenhouse gas emissions, despite knowledge of 
the dangers of climate change and its symptoms. 

But with Trump in the White House anchoring an administration hostile to climate science, the 
case has taken on new shades. It has become a rallying point to galvanize the environmental 
community, encouraged Democrats who don't see a path for climate bills in Congress, and 
gained a national spotlight. 

A filmmaker is shooting a project about the case. A New York Times reporter is interested in 
highlighting the litigation in a feature story. The video of the speak-out yesterday surpassed 
60,000 views by midday. And the event attracted four Senate Democrats: Sens. Ron Wyden of 
Oregon, Sheldon Whitehouse of Rhode Island, Ed Markey of Massachusetts and Merkley. 
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Such a case had never been tried before in the United States, and despite skepticism from many 
outside lawyers, the plaintiffs secured a victory in November when a federal judge allowed the 
case to continue Nov. 11, 2016). 

The plaintiffs are suing to get a court declaration that their constitutional rights have been 
violated due to emissions, and to force the federal government to craft a plan to phase out fossil 
fuel emissions. 

"Political change doesn't start in these buildings in Washington, D.C.," Wyden said, gesturing to 
the court's front door. "What's so exciting about this movement is it's being started by kids -a 
nationwide movement from kids." 

The moment for this legal battle is fitting, Wyden said. 

"I think this is hugely important, it's different and it couldn't be more timely .... We've got an 
administration denying climate science," he said in an interview. 

New posture from Trump administration 

Julia Olson, the lead attorney on the case, has been preparing for the moment for years. 

Did suing the president ever come to mind? 

"No," Olson said recently over Mexican food, following a day of meetings on Capitol Hill. She 
paused. "It's intense." 
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At the dinner, as Olson delivered a toast to the plaintiffs, their parents and staff of Our Children's 
Tmst, the organization behind the case, an attorney on the case leaned over and remarked how 
inspiring the kids are. 

"We live it every day," Curtis Morrison said. "They guide our work." 

The Obama administration challenged the lawsuit, but the Tmmp White House has been more 
aggressive in its tactics. 

The Department of Justice is trying to insulate Cabinet officials, including Secretary of State and 
former Exxon Mobil Corp. CEO Rex Tillerson, from being deposed Jan. 30). 

That posture marks a significant change from court documents submitted by the Obama 
administration, which that the United States was responsible for more than 25 
percent of carbon dioxide emitted globally since the Industrial Revolution Jan. 
18). 

And opposition from trade groups for fossil fuel companies and heavy industry has complicated 
matters. 

After the case was filed, the American Petroleum Institute, the American Fuel & Petrochemical 
Manufacturers and the National Association of Manufacturers sued to block it. 

By intervening in the case- Juliana v. United States -the groups may have committed an 
error by opening their archives to discovery by Olson and her team. 

'The whole planet is behind this' 

Frank Volpe, the lead attorney for the industry groups, has said in court hearings that opening the 
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archives is not an option. 

He has also indicated that he may challenge basic climate science facts in the case, telling a 
judge in February that he didn't know whether the concentration of C02 had passed 400 parts per 
million - a measurement tracked worldwide and currently beyond the 400 ppm mark. 

Frustrated by the prospects of passing significant climate legislation in Congress, Whitehouse, a 
former attorney general, is pinning a lot on courts and facts. 

"That leaves the courts as the branch of government that is left where the science and the logic of 
climate change can get a clean shot," Whitehouse said on a walk back to the Capitol. 

"Not only is it the remaining branch of government to do something about this," he said, tilting 
his head toward the Supreme Court, "it's also the branch of government that has particular 
strengths at sorting out fact from fiction." 

Asked whether he had heard of such a case before, Whitehouse said he wasn't sure but added that 
courts have long been proving grounds for untested concepts. 

"The history of courts is a history of recognizing new rights as new threats emerge, and so there's 
actually a very proud precedent for what these kids are doing," he said. 

The parents, staffers and plaintiffs in the case have known one another for years and resemble a 
sprawling family, spread out nationwide. They video chat to keep up with changes in the case 
and can list climate science data points with ease. 

Timothy Ingalsbee, the father of Kelsey Juliana, the lead plaintiff, said support for his daughter 
and the rest of the plaintiffs has swelled. 
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"Really, the whole planet is behind this, you know, you can feel that," said Ingalsbee, a former 
firefighter, describing the emotional ups and downs of the case. "There are so many peak 
experiences in this battle." 

From Oregon, Juliana, 21, is the oldest plaintiff and is studying to become a teacher. She said she 
tries to advocate for steps to address climate change daily. 

Still, standing on the plaza of the most powerful court in the country, she acknowledged in low
key ease that her name could be planted in history books if enough justices agree to hear the 
case. 

"Yeah," she said, shrugging. "Yep." 

A few moments and conversation later, she was milling about with her fellow plaintiffs, talking 
about the court fight that brought them all to Washington. 

Exxon Hit With $20 Million Penalty Over 
Baytown Emissions 

ExxonMobil Corp. was slapped with a nearly $20 million fine for violating the Clean Air Act at 
the nation's largest petrochemical complex. 
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Environmental advocates brought a citizen lawsuit against Exxon over thousands of alleged 
violations at the company's Baytown refining and petrochemical complex, which the advocates 
said resulted in the release of illegal levels of benzene, sulfur dioxide and other pollutants. The 
judge's decision illustrates the importance of citizen enforcement lawsuits, especially in the 
current regulatory climate, environmentalists said. 

Judge David Hittner of the U.S. District Court for the Southern District of Texas, in a judgment 
issued April 26, found that the facts in the case weighed in favor of imposing a penalty, though 
he that Exxon made a good-faith effort to comply with environmental laws and 
decrease emissions S.D. Tex., 4:10-cv-04969, 
4/26/17). 

Hittner assessed penalties of more than $21 million, but since the company already has paid 
more than $1.4 million in state and local penalties, the net penalty was about $19.9 million. 

An Exxon spokesman told Bloomberg BNA that the company disagrees with the court's decision 
to assess penalties and is weighing its next step. 

"As the court expressed in its decision, ExxonMobil's full compliance history and good-faith 
efforts to comply weigh against assessing any penalty," Exxon spokesman Todd Spitler said in a 
email. "We will consider legal options including appeal of the court's decision." 

Lawsuit Filed in 2010 

Environment Texas Citizen Lobby Inc. and the Sierra Club filed the lawsuit in 2010, claiming 
unauthorized air emissions from the Baytown facility between October 2005 and September 
2013. The Baytown complex, located about 25 miles east of Houston, can process up to 584,000 
barrels of crude oil per day, according to Exxon's website. 

The Sierra Club has received funding from Bloomberg Philanthropies, the charitable 
organization founded by Michael Bloomberg, founder of Bloomberg L.P. Bloomberg BNA is an 
affiliate of Bloomberg L.P. 
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The court, in 2014, originally in favor of Exxon, stating that the plaintiffs weren't able to 
prove that Exxon purposely violated the law. The U.S. Court of Appeals for the Fifth Circuit 
vo:~r'o:~tr,ri the mling in 2016. It said the court abused its discretion when it weighed less serious 
violations against more serious violations in its assessment of the Clean Air Act penalties. It also 
erred in failing to consider certain evidence of Exxon's economic benefit from noncompliance. 
The court remanded the case for determination of a new judgment. (Env't Texas Citizen Lobby v. 
ExxonMobil Corp., 5th Cir., 15-20030, 5/27/16). 

Exxon received an economic benefit of about $14.25 million from the delayed implementation of 
improvement projects, the district court found. The plaintiffs asked for a penalty that is 50 
percent higher than the economic benefit from noncompliance, which resulted in a penalty of 
$21.3 7 million. The court agreed that was a sufficient penalty. 

In addition to the fine, the environmental groups also asked that Exxon be enjoined for five years 
from violating the Clean Air Act standards and that Hittner appoint someone to monitor 
compliance. Hittner denied those requests. 

Environmental Groups Pleased 

The environmental groups that brought the suit said the mling showed their strategy worked. 

"This mling shows how cmcial the citizen enforcement provision of the Clean Air Act really is 
for Texas residents," Luke Metzger, director of Environment Texas, said in a news release. "It 
means that private citizens victimized by the world's biggest polluters can get justice in the 
American court system, even when government regulators look the other way." 

The case has a broader legal ramifications, Metzger told Bloomberg BNA. 

"Exxon argued that we don't have a right to sue because it had already had a penalty from TCEQ 
[the Texas Commission on Environmental Quality], but the court roundly rejected that claim," 
Metzger said. 
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With a proposed 31-percent cut to the Environmental Protection Agency's budget and EPA 
Administrator Scott Pruitt's record of not handling environmental enforcement cases while 
Oklahoma attorney general, Metzger said that these types of lawsuits will become more 
important in combating air and water pollution by industry. In March, Environment Texas and 
the Sierra Club a citizen-enforcement lawsuit against Pasadena Refining System Inc,. 
owned by Brazil's state oil company, Petrobas C:21.smS!JdJJJ2JU~rull=11filillimrtg_:w~:ru~, 
S.D. Tex., 4: 17-cv-00660, 3/2/17). 

In about-face, judge hits Exxon Mobil 
with $20M fine 

A federal judge in Houston has ordered Exxon Mobil Corp. to pay almost $20 million in fines 
for thousands of air pollution violations at its giant Baytown refinery and chemical complex over 
an eight-year period. 

Although the company made a good-faith effort to comply with the Clean Air Act, it also 
benefited financially from a decision to delay four improvement projects that would have 
corrected the violations, U.S. District Judge David Hittner of the Southern District of Texas 
wrote in a lengthy yesterday in a long-running lawsuit brought by Environment Texas and 
the Sierra Club. Hittner denied the groups' request for appointment of a "special master" to 
monitor the Baytown complex's compliance over the next five years. 

The final penalty of $19.95 million comes on top of about $1.4 million in fines already levied by 
state and local regulators. The total is a small fraction of what the plaintiffs had originally sought 
for the violations, which occurred from 2005 through 2013. 
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In a news release, the two environmental groups said they believed it was nonetheless the largest 
civil penalty ever imposed in an environment-related "citizen suit." 

"It means that private citizens victimized by the world's biggest polluters can get justice in the 
American court system, even when government regulators look the other way," Luke Metzger, 
director of Environment Texas, said in the release. 

The volume of illegally released pollution amounted to some 10 million pounds and included 
carcinogens and chemicals that help form ozone, a lung irritant that is the main ingredient in 
smog, according to the release. 

The Texas Commission on Environmental Quality had earlier waived enforcement on dozens of 
violations after finding "affirmative defense criteria," such as that the excess emissions could not 
have been prevented or were not part of a recurring pattern, Hittner said in the ruling. 

Attorneys for Exxon Mobil, which reported $7.8 billion in earnings last year, had argued that no 
fines were warranted in light of the company's overall compliance record. 

"We will consider legal options including appeal of the court's decision," spokesman Todd 
Spitler said in a statement. 

The 3,400-acre Baytown complex, located about 25 miles east of downtown Houston, is the 
largest of its kind in the United States, with the ability to process more than 550,000 barrels of 
crude oil daily and annually produce 13 billion pounds of petrochemical products. 

Environment Texas and the Sierra Club filed the suit -later amended to account for additional 
violations as time went on- in 2010. After a 13-day non-jury trial in 2014, Hittner had initially 
declined to impose any fines. 
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The environmental groups challenged that decision with the 5th U.S. Circuit Court of Appeals, 
which last year reversed the ruling and sent the case back to Hittner. 

Dems launch environmental justice task 
force 

Fearing minority and low-income communities will be hardest hit by proposed cuts to U.S. EPA, 
House Democrats have launched a new task force on climate and environmental justice. 

Reps. Don McEachin (D-Va.), Nanette Diaz Barragan (D-Calif.) and Pramila Jayapal (D-Wash.), 
who are members of the Congressional Black Caucus, Congressional Hispanic Caucus and 
Congressional Asian Pacific American Caucus, respectively, will co-chair the effort. 

Standing with the three freshman lawmakers yesterday made veteran progressive Rep. Raul 
Grijaiva (D-Ariz.) feei "iike a dinosaur," he joked during a news conference announcing the 
"United for Climate and Environmental Justice Task Force." 

Grijalva, ranking member of the House Natural Resources Committee, lauded their ambition. 

As the debate roils within Congress over the future of bedrock environmental laws, and the size 
and scope of EPA cuts, Grijalva stressed the urgent need to provide a voice and platform for 
communities of color, low-income families and other marginalized groups. 
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"These communities are not collateral damage in this discussion," Grijalva said. 

The task force will promote a federal agenda that stands against policies and other actions that 
would create environmental injustice- in coordination with community leaders, advocates and 
stakeholders, according to their mission statement. 

"Climate change affects everybody," said Jayapal, who in January became the first Indian
American woman to join the House. But addressing "equity" in environmental justice means 
acknowledging the increased risk of exposure that communities of color face, she said. 

Jayapal noted that African-Americans are three times more likely to die from asthma than non-
Hispanic whites, a statistic supported by from the Department of Health and Human 
Services. 

"Being Hispanic is identified as a risk factor for certain adverse health effects following natural 
disasters in Texas," Jayapal said. 

The lawmakers were joined by Vien Truong, director of Green for All; Mark Magana, founding 
president and CEO of GreenLatinos; and Mustafa Ali, senior vice president of climate, 
environmental justice and community revitalization at the Hip Hop Caucus. 

Ali quit his job as head of environmental justice at EPA last month and has since warned of the 
"devastating" consequences President Trump's policies are likely to have on communities he 
helped protect April 3). 

Jeff Wood, Trump's acting top environmental lawyer, has said environmental justice remains a 
concern for the administration. 

One area where EPA might want to direct its focus is eastern Los Angeles County, suggested 
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Hilda Solis, a member of the board of supervisors who is a former House member and served as 
the Obama administration's Labor secretary from 2009 to 2013. 

Solis spoke at the news conference about the lead crisis facing the community after the Exide 
Technologies battery recycling plant in Vernon, Calif, closed in 2015 Aug. 19, 
2015). 

Solis called it "our Flint, Mich.," referring to the drinking water crisis where state efforts to cut 
costs resulted in thousands of residents, including children, being exposed to lead from aging 
p1pes. 

"We need to have enforcement, and we need to have people behind it. We need to have 
leadership like this," Solis said. EPA may not "have its rudder set yet," she added, but the task 
force could help guide it in the right direction. 

A "Dear Colleague" letter being circulated by the three co-chairs of the task force urges 
Administrator Scott Pruitt to continue the work of the environmental justice program. It states 
climate change is threatening indigenous communities and driving natural disasters like 
Superstorm Sandy and Hurricane Katrina that disproportionately impact the poor. 

"[P]roviding grant funding to environmental organizations with justice-centered missions and 
ensuring that the EPA is making decisions and developing policies that address the 
disproportionate impacts of climate change is imperative to making sure that all communities can 
live healthy lives," the letter states. 

Foes of reform bill tell their personal 
stories 
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The Natural Resources Defense Council is urging Congress to reject a recently introduced bill 
that would alter the way federal agencies implement law. 

Sens. Rob Portman (R-Ohio) and Heidi Heitkamp (D-N.D.) this week introduced the 
"Regulatory Accountability Act," which would amend the 1946law that guides the rulemaking 
process. The Administrative Procedure Act has not been updated in 70 years. 

The measure would require federal agencies to conduct cost-benefit analyses. It would also 
trigger an automatic review process for major regulations, allow hearings on the most significant 
federal actions and require agencies to inform the public earlier before they plan to begin 
working on a new rule April 26). 

"The bill skews the entire regulatory process to make it difficult to get any safeguards out of an 
agency by requiring additional steps, raising judicial barrier to defending a regulation in court, 
requiring agencies to have hearings where the burden of proof is always on those who want the 
regulation," David Goldston, NRDC director of government affairs, said at an NRDC Action 
Fund briefing yesterday. 

"This would make it difficult if not impossible for any new regulations to see the light of day or 
be put into effect." 

Goldston stressed the importance of regulations for protecting health and the environment. He 
was joined by Crystal Good, a West Virginia mother of three; West Virginia small-business 
owner Joy Gunnoe; and Ohio resident Jeff Napier, all of whom shared stories about the need for 
regulation. 

Good said she was picking up her children from school in January 2014 when her ex-husband 
called to tell her not to drink the water because there had been a chemical spill on the Elk River. 
Good went to the store to buy bottled water but had to opt for ice since the store was out. Good 
said the spill could have been prevented with stricter regulations. 
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Gunnoe said her sausage-making business suffered after the spill. She noted that she is regulated 
by the Agriculture Department and the Food and Drug Administration, and while it costs money 
to meet federal requirements, it's worth it to ensure her meat products are safe for consumption. 

"The regulations are in place to protect consumers, and frankly I welcome regulation because it 
makes me make a safer product," she said. 

Napier's mother died from salmonella poisoning. 

"It's ridiculous that this country can't have the benefit to go out and discover and check these 
businesses to make sure they're supplying safe and good food for Americans," he said. "We don't 
need rules that are going to slow down that process." 

Heitkamp and Portman acknowledged that the bill might slow the regulatory process but said 
their legislation ensures the rules are not rushed and can withstand judicial review. 

"Additional engagement may take more time on the front end, but you'll get a rule that can 
survive judicial scrutiny," Heitkamp said this week. 

Erik Olson, NRDC director of health and environment, said the added hearings for significant 
new rules would not only slow the process but also favor industry over the regulators. Industry 
lawyers would be allowed to cross-examine agency witnesses, but not the other way around. 

"An agency is unable to muster the resources to go through full-blown hearings with cross 
examinations," he said. 

Olson pointed to a decadelong battle over peanut butter to showcase how hearings can slow the 
process. In 1959, it was revealed that peanut butter contained only 20 percent peanuts. The FDA 
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began a formal rulemaking process to up the standards. 

FDA proposed that peanut butter should contain 90 percent peanuts. Industry wanted that 
number to be 87 percent. The formal hearings added months to the process. The final rule was 
not official until 1970. 

Olson also said the Senate bill would limit agencies' ability to issue emergency rules and enforce 
a "gag" order, which prohibits agencies from lobbying the public for support of their rules. 

The House passed a measure this year, the "Regulatory Integrity Act" ~~~~-J., to prevent 
agencies from unduly lobbying the public in support of certain rules. 

At a hearing on the legislation, Rep. Blake Farenthold (R-Texas) referenced U.S. EPA's use of 
social media while targeting the public on the controversial Waters of the U.S. rule\~~~~,_, 
Feb. 15). 

"They were found guilty of explicitly campaigning for their proposal via social media with 
phrases such as 'I choose clean water' in order to gamer more attention and support for the 
definition change to WOTUS under the Clean Water Act," he said. 

"This was a manipulative, misleading strategy, because of course people are going to support 
clean water." 

Goldston said he is working to ensure that both Democrats and Republicans oppose the Portman
Heitkamp bill. He said that while Democrats are already wary, Republicans are facing pressure 
from their industry supporters to get behind the legislation. 

Business groups, like the U.S. Chamber of Commerce, are praising the measure as a common
sense way to unburden small businesses and expand the economy. 
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Olson said the bill is not written to benefit small businesses. "It's written for businesses that can 
afford a fleet oflawyers and a fleet oflobbyists," he said. 

"It's written for people who are putting money in their politicians' pockets," Gunnoe added. 

The Senate Homeland Security and Governmental Affairs Committee is expected to mark up the 
bill next month, along with a handful of other regulatory measures. 

Obama Regulators Failed to Follow Law, 
OMB's Mulvaney Says 

President Donald Trump has turned the administrative ship of state sharply to the right in his first 
100 days, based on a belief that Obama administration regulators intentionally underestimated 
regulatory costs to justify any benefit. 

"It is our position that the previous administration failed to follow the law in many, many 
circumstances," Office of Management and Budget Director Mick Mulvaney told Bloomberg 
BNA in a telephone interview. "And that they simply imposed regulation without proper regard 
to the cost side of that analysis." 

One of the first directives issued on Inauguration Day was a memorandum imposing an 
indefinite freeze on all pending regulations, an order that remains in effect for agencies not 
headed by a political appointee. 
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However, the centerpiece of Trump's regulatory agenda is an signed Jan. 30, 
requiring agencies to eliminate two existing regulations for every new one issued, at zero 
incremental cost to the economy in this fiscal year. 

Mulvaney: Costs 'Ignored' 

"We believe in regulation," Mulvaney said in the April 20 interview. "The president does not 
stand for the proposition that no regulation is the goal, or that zero-level regulation is the goal." 

It just has to be "sensible" regulation, Mulvaney said. For example, the president wants to 
maintain the standards for clean air and water, but at the same time, he is aware of the other side 
of the calculation, which is the cost that people bear, he said. 

During the previous administration, the actual costs of regulation "were often ignored," 
Mulvaney said. Instead, if the previous administration could find any benefit whatsoever to the 
public, then that justified the regulation regardless of the cost, he said. 

"We think that what the previous administration was doing was sort of fudging the analysis when 
it came to the cost side of the equation," Mulvaney said. 

"So we actually plan to look at the costs of regulations. And one of the reasons you've seen us 
repeal certain regulations already is we think that the previous administration didn't do that," 
Mulvaney said. 

Official: Patently False 

Mulvaney's remarks about cost-benefit analysis in the Obama administration are patently false, 
said a former Obama administration official, who requested anonymity to frankly discuss the 
accusations. 
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All anyone needs to do is look at the regulatory impact analysis (RIA) that accompanies each of 
the significant regulations issued during the previous administration to see a detailed concern 
with all of the costs, the official said. 

"And those RIAs have to stand up to scrutiny, because they can get challenged in court as part of 
the record of the rule," the official said. 

What Mulvaney is saying denigrates the career staff in his own organization, who have worked 
faithfully across administrations, and ignores the fact that anyone can look immediately at any of 
the RIAs or the cost-benefit report sent to Congress each year, the official said. 

Justifying Deregulation? 

Accusing the Obama administration of ignoring or underestimating the costs of regulations may 
be political cover for repealing beneficial rules, the official said. 

During deregulation, the costs and benefits of a rule flip, the official said. The benefits of the rule 
become the cost of repealing the rule, while the costs of the rule become the benefits of 
eliminating it. 

"So they're going to want to say that those costs were really, really high, those initial 
costs-they're going to want to inflate the benefits of deregulation," the official said. 

"What I worry about is this is all a setup for claiming that they are not bound-when they go to 
deregulate-by the cost-benefit analyses that accompany those rules," the official said. 

Quibbles, but No Failures 
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Many people, from industry representatives to public interest advocates, "quibbled" with a 
particular part or two of the Obama administration's regulatory impact analyses, the official said. 

"There's no one who can say that they weren't seriously done," the official said. 

At an April 13 event hosted by the Regulatory Studies Center at The George Washington 
University, two former officials from the George W. Bush administration addressed how 
agencies estimate costs, noting that the standard during that administration still applies. 

For estimating costs, issued in September 2003 but drawing on guidelines 
from the 1990s, applies both to new rules and rules being repealed or modified, said Susan 
Dudley, former administrator of the Office oflnformation and Regulatory Affairs (OIRA), which 
reviews all significant federal regulations. 

Trump allies urge president to weaken 
pledge 

Rep. Kevin Cramer (R-N.D.) and eight other Republican lawmakers sent President Trump a 
letter today, laying out conditions that should be met if the United States stays in the Paris 
Agreement. 

Reps. Virginia Foxx of North Carolina, Mike Kelly of Pennsylvania, Larry Bucshon oflndiana, 
Markwayne Mullin of Oklahoma, Billy Long of Missouri, Gregg Harper of Mississippi, Chris 
Collins of New York and Buddy Carter of Georgia endorsed the which has been 
circulating for weeks. 
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Cramer, an energy adviser to Trump during the campaign, circulated a "Dear Colleague" note to 
Republican House members last month listing his conditions. 

It encourages Trump to wring concessions out of international counterparts in exchange for 
staying in the landmark 2015 climate deal, including weaker emissions reduction and aid 
commitments March 23). 

A divide has emerged among conservatives over whether or not Trump should follow through 
with his campaign pledge to exit the deal. It is expected to be hashed out today at a White House 
meeting, with a public decision promised by late May. 

Those who support urgent climate action, including a smattering of Republicans, argue that 
Trump should stick with the Obama administration's commitment of a 26 to 28 percent reduction 
in U.S. greenhouse gas emissions by 2025. 

They point out that the United States is well on the way to meeting those goals, thanks to a 
transition toward natural gas and growing renewable generating capacity April 
26). 

In addition, more than 700 former U.S. EPA employees signed onto a that took aim at 
Trump's climate change policies, noting proposed budget cuts for the agency will damage U.S. 
efforts to address global warming. 

"Recent U.S. efforts to reduce its climate-changing pollution were instrumental to persuading 
other high-emitting countries to reduce their pollution as part of the Paris Accords. President 
Trump's attempts to sweep away U.S. climate protection policies not only diminish the U.S. in 
the eyes of the world but set a dangerous example for other nations," said the letter. 

Meanwhile, EPA Administrator Scott Pruitt pushed today to withdraw from the Paris Agreement. 
In an interview on Fox News Radio, Pruitt compared the climate change accord to the Iran deal 
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negotiated by the Obama administration as well as the Trans-Pacific Partnership, which Trump 
has already pulled out from. 

"It's just a bad business deal. It's something we need to exit. We need to stay at the table. We 
need to show the leadership to the rest of the world as we already are. But Paris is something that 
TPP represents. It's like the Iran deal, as well. It's an America-last strategy as opposed to an 
America-first strategy," Pruitt said. 

Fox News Radio host Brian Kilmeade said it sounded like it was "a done deal" that Trump was 
pulling out of Paris, but Pruitt corrected him. 

"No, no, I'm not saying that. I'm saying in my conversations with the president, the things that 
I've shared with you are the things that I've shared with him," Pruitt said. "I believe it's 
something we need to do, and there's deliberation going on in that regard, and we'll see a 
decision on that, hopefully, sometime soon." 

Asked if he would withdraw from Paris if it were up to him alone, Pruitt said he would do so, 
"without question, yes." 

Trump advisers want a better deal on 
Paris 

President Donald Trump's senior advisers were unable to agree on whether the United States 
should remain in the Paris climate change pact during a meeting Thursday afternoon at the White 
House, two administration officials told POLITICO. 
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But those who attended the meeting said there is a growing consensus among the advisers that 
the United States can't stay in the deal unless it negotiates new terms. 

While it would be difficult, if not impossible, to renegotiate the Paris deal that won the backing 
of nearly 200 nations in 2015, Trump administration officials are increasingly discussing 
leveraging the uncertainty over the U.S. position to boost the White House's policy priorities in 
future discussions. 

If the administration can't extract new benefits for the U.S., Trump is willing to pull out of the 
deal altogether, officials said. 

"We're trying to decide whether we are going to stay and make changes or leave. But we're not 
going to just stay," one official said. 

The officials who attended Thursday's meeting did not reach a consensus recommendation to 
deliver to Trump, but they're expected to meet again to discuss the issue. 

Trump's advisers are divided over what to do about the agreement that was a major policy 
priority for former President Barack Obama. Chief strategist Steve Bannon and EPA 
Administrator Scott Pruitt are in favor of withdrawing. Others, like senior adviser Jared Kushner, 
support staying in the deal. 

Those who support staying have quietly been trying to win backing from energy companies, 
arguing that the industry will have a better chance of drawing international support to develop 
technology to reduce emissions from the use of coal. And the officials have said they plan to 
weaken Obama's emissions reduction target. 

A meeting of G-7 energy ministers - including Energy Secretary Rick Perry - in Rome earlier 
this month erupted in a dispute when Trump administration officials pushed to include stronger 

ED_0011318_00012850-00034 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

pro-coal, pro-nuclear language in a proposed joint statement on energy policy and declined to 
include references to the Paris climate agreement. 

'We're gonna have to do the same 
meeting again'- with Trump 

Top administration officials failed to reconcile their differences over the Paris climate agreement 
yesterday, making an additional meeting likely over which President Trump may preside, 
according to a source. 

A number of Cabinet members and top White House advisers took turns voicing their opinions 
about whether to continue with or quit the global agreement, and whether it harms economic 
growth in the energy sector. The discussion was respectful, if at times "a little spirited," but it did 
not resolve the divisions separating the two camps, the source said. 

"We're gonna have to do the same meeting again with the president, I think," the source said. 

The meeting yesterday was organized to help officials agree on a recommendation that could be 
given to the president before the Group of Seven meeting late next month. Trump is expected to 
announce his decision about the climate agreement before that conference of nations. 

U.S. EPA Administrator Scott Pruitt recently urged for a withdrawal from the agreement, and he 
is said to be joined by the president's chief strategist, Steve Bannon. Those who appear to 
support staying in the climate pact include Jared Kushner, a top adviser to Trump, and Secretary 
of State Rex Tillerson. 
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Yesterday's meeting did not provide any surprises with regard to which side of the issue 
individual officials line up on, the source said. 

Just before the White House meeting yesterday, a key trade group representing the U.S. coal 
industry reversed course and asked Trump to withdraw from the global pact. 

The National Mining Association sent the president a letter yesterday that described the 
agreement as harmful to miners. That represented an about-face from the trade group's previous 
decision to remain neutral on Paris, while focusing instead on a domestic agenda that includes 
the termination of EPA's Clean Power Plan and other Obama-era regulations. The group declined 
to provide the letter. 

"NMA does not believe the Paris Accord allows the U.S. to achieve the important balance 
between ensuring affordable energy and at the same time fostering innovation and building the 
economy," said Luke Popovich, an NMA spokesman. 

With Trump being pulled in two directions on the agreement, both options expose the 
administration to potential risks. Leaving the agreement would fulfill Trump's promise to 
"cancel" it, but that could complicate international negotiations on trade and other issues. If the 
United States maintains its membership, that could calm concerns among international partners 
who view climate change as an acute risk, but it stands to cause discontent in the Republican 
base. 

Rep. Kevin Cramer (R-N.D.), who advised Trump on energy issues before the election, said he 
believes the meeting marks the beginning, not the end, of a "family discussion" that won't be 
resolved this week. 

"What comes out of it won't be obvious today," Cramer said in an interview. "That's my 
anticipation. This is the first opportunity for the various divergent opinions to all get in the room 
at the same time and sort of debate this thing out." 
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A climate 'veto' 

Sources said the reversal by the National Mining Association followed a vote by its membership 
on Tuesday. Pruitt has been the Trump administration's most vocal opponent of staying in the 
Paris deal, and he visited the trade group prior to the vote. But Popovich disputed news reports 
that said Pruitt demanded that the coal group back his position. 

While he said the industry engaged with Pruitt, "who has been responsible for the regulations 
that have been most injurious to us," he dismissed the suggestion that Pruitt's position on Paris 
was decisive. 

"There is a diversity of opinion within the industry," Popovich acknowledged, adding that in the 
end, anti-Paris advocates won out. 

White House proponents of preserving the climate agreement have sought the support of coal 
companies this spring by floating a laxer U.S. emissions commitment. Cloud Peak Energy Inc., 
Peabody Energy Corp. and Arch Coal Inc. expressed some support for that position. Rio Tinto 
PLC and BHP Billiton Ltd., which are also large international mining companies, signed a letter 
this week backing U.S. participation. 

But Popovich said that the industry in general agrees with Pruitt that Paris is a less effective path 
forward for coal than Trump's executive order released in March, which rolled back the power 
plant rule and tackled other parts of the previous administration's climate agenda. 

The executive order is not necessarily inconsistent with remaining in the Paris accord, and a 
handful of GOP opponents of the EPA power plant rule have asked Trump to stay in the deal 
while continuing to dismantle former President Obama's emissions curbs. They dismiss Pruitt's 
argument that staying in Paris will make it harder to scrap existing greenhouse gas rules while 
creating a context for future administrations to promulgate replacements. 
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Cramer, the North Dakota congressman, made the case in a letter he sent to Trump with eight 
other Republican House members yesterday that retaining U.S. membership would give Trump 
the power to "veto" global efforts that could harm the fossil fuel industry. The United States 
could also use its perch to promote coal power, even as European nations and others seek to 
phase it out, and to secure funding for carbon capture, utilization and sequestration technologies. 

"We should work closely with our allies to develop, deploy, and commercialize cleaner 
technologies to help ensure a future for fossil fuels within the context of the global climate 
agenda," the letter says. 

Proxy battles and bureaucrats 

Proponents of preserving U.S. involvement in the international deal are promoting the idea of 
weakening American commitments related to emissions reductions. Right now, the United States 
is supposed to cut greenhouse gases 26 to 28 percent by 2025. No alternative has been proposed, 
and Cramer declined to offer a specific number yesterday. 

Instead, he criticized the past administration for setting emissions standards without conferring 
with utilities that could see diminished grid reliability from an influx of renewable energy. 

"I think the first thing is to not set the goals in the White House, but rather set those goals with a 
lot more stakeholder input and interagency consultation," Cramer said in the interview. "I don't 
know what it might be." 

But GOP strategist Mike McKenna said the signatories to Cramer's letter, many of whom hail 
from coal country, would pay electorally for supporting the Paris Agreement. 

"Very few of their voters are going to be excited that their representative favors international 
bureaucrats having some say in how Americans produce and consume energy," McKenna said. 

The mining industry is diverse, with large multinational coal and hardrock companies generally 
more supportive of the U.S. staying in the climate deal while small, family-owned businesses 
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take a more cautious stance. 

Paul Bledsoe, a senior fellow at the Progressive Policy Institute, said the NMA move was likely 
due to broader competition with the oil and natural gas industry, which has overwhelmingly 
backed U.S. participation in Paris. 

"The Paris Agreement is a proxy battle between big natural gas and big coal over U.S. emissions 
standards," Bledsoe said. 

U.S. oil producers like Chevron Corp. and Exxon Mobil Corp. are now overwhelmingly 
investing in natural gas production, which has become unprofitable. International climate 
measures are seen as a means to permanently disadvantage coal while spurring long-term 
investment in gas. 

Arizona Regulators Ask U.S. to Bankroll 
Navajo Coal-Fired Plant 

Arizona regulators have a plan to save the biggest coal-fired power plant in the U.S. West: They 
want the U.S. government to help foot the cost of maintaining it. 

The Navajo generating station, a 2,250-megawatt plant in the Four Comers area of Arizona, 
faces a shutdown as soon this year. Its four utility owners, led by Salt River Project, want to 
unload the costly facility before environmental regulations force them to invest in expensive 
retrofits and repairs. The state would prefer to keep the plant online into the next decade, 
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preserving the 800 jobs linked to it and ensuring vital revenue to the nearby Navajo and Hopi 
tribes. The U.S. Interior Department, which owns a 24 percent stake in the plant, has been trying 
to broker a compromise between the parties. 

On April 27, state regulators asked the agency to take an unprecedented step to keep the plant 
open, floating a proposal that could test President Donald Trump's vow to revive the slumping 
coal industry. In a letter to U.S. Interior Secretary Ryan Zinke, the Arizona Corporation 
Commission asked the agency to commit to covering 50 percent of the plant's maintenance costs, 
starting in 2019. The Commission also asked Zinke to make a "good faith effort" to ease 
environmental regulations affecting the plant. 

Zinke Hopeful 

Earlier this month, Zinke told a gathering of tribes, utilities and regulators that he was hopeful a 
deal could be reached to prolong the life of the plant. At that time, the Interior Department didn't 
commit to any particular action. 

The commission is betting that securing such concessions from the federal government would 
smooth negotiations between the Navajo Nation, which relies on leasing revenue from the plant, 
and Salt River Project, which is seeking to begin decommissioning in July. The proposal, 
authored by Arizona Corporation Commissioner Andy Tobin, calls for the plant owners to 
extend their lease to 2022 and engage a broker to help sell, rather than decommission, the 
facility. 

Trump, who has promised to save coal jobs, has already taken some steps to aid the ailing coal 
industry, rescinding an Interior Department coal-pollution rule and moving to reverse the 
Environmental Protection Agency's Clean Power Plan, which sought to curb carbon emissions 
from the power sector. But cutting those regulations won't be of much help to the Navajo 
generating station. 

Salt River Project argues that electricity produced at the Navajo station is more expensive than 
buying power on the spot market, with a turnaround years away. At the same time, the plant's 
biggest customer, the Central Arizona Project, which pumps Colorado River water into the 
parched Phoenix metropolitan area, says it could have saved $38.5 million last year by buying 
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energy in the wholesale market-and would pocket even more in the coming years. 

Earlier this month, Peabody Energy Corp., which operates the Kayenta coal mine that supplies 
the plant, offered to discount the fuel moving forward, in an effort to put the plant on an equal 
footing with natural gas through 2040. 

All parties will meet May 16 in Phoenix to discuss the proposal. 

Power lines at Navajo coal plant could 
be boon for wind, solar 

Large transmission lines at the likely soon-to-be-shuttered Navajo Generating Station in Arizona 
could be a major advantage for developing solar or wind projects in the region, energy experts 
said this week. 

The coal plant near Page, Ariz., could dose this year or stay open through 2019. When the plant 
shuts down, it will leave power lines underused, and the utilities that own the lines could take 
power from potential renewable energy projects. 

"This is clearly a historic opportunity," said Jessie Audette Muniz, senior director of project 
development for Apex Clean Energy, which has developed wind and solar projects in the West. 
"It is certainly an interesting opportunity for the industry and for supporters of clean energy in 
general." 
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More than 800 people work in the plant and nearby mine, mostly from the Navajo and Hopi 
tribes. Renewable energy projects could help replace those jobs, say coal opponents. 

Such projects would also create revenue and community benefits and have a low resource 
impact, said Audette Muniz. 

It is still possible that the coal plant could find new owners to step in and run the facility beyond 
2019, but prospects seem unlikely because utilities say it is cheaper for them to buy power from 
natural gas plants (Ryan Randazzo, April 26). 

Peabody Energy, Marathon Oil Among 
Lobbyists on Review Act Actions 

At least 68 fossil fuel companies, trade associations, environmental groups and others lobbied 
Congress on at least one of four Congressional Review Act resolutions in the first three months 
of2017. 

Federal records offer a glimpse at how much interest there has been in action under the Review 
Act. Republicans have touted their use of the 1996 law this year as a way they have helped the 
economy. The resolutions repeal rules and block substantially similar regulations from ever 
being put in place. 

"The Congressional Review Act, which had been utilized only one time until this year, now has 
been utilized 13 separate times by the Republicans here in the Senate, and that has resulted ... in 
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over $60 billion in savings and 56 million man hours saved to our economy," Senate Republican 
Conference Chair Sen. John Thune (R-S.D.) said at an April25 press conference. "Those are the 
types of things that we think will help create conditions that are favorable to economic growth 
and job creation." 

Environmentalists and others said these actions would weaken current and future public health 
protections and leave certain jobs off the table for the future. 

"The CRA is an extreme tool, a backdoor tactic used to eviscerate public safeguards with 
minimal debate and zero public input," Jessica Ennis, a senior legislative representative in 
Washington for Earthjustice, told Bloomberg BNA in an emailed statement. "We will continue 
to work to protect critical public health and environmental safeguards, regardless of how the 
attack comes." 

The Senate has until May 9 to use the Congressional Review Act. It is expected to vote to repeal 
an Interior Department methane law before then. Only certain "midnight rules" finalized during 
the last 60 working days of the House or the Senate during the previous administration could be 
targeted. No new resolutions under the law can be introduced at this point. 

Bloomberg BNA examined records filed with the Senate Office of Public Records on lobbying 
activities and spending from January through the end of March. 

First Quarter Lobbying 

Many groups lobbied on more than one resolution. 

For example, at least 30 lobbyists worked on influencing Congress on whether the stream 
protection rule (RIN:1029-AC63) should be repealed. The rule would have limited mining 
through streams and placing waste in them, and would have limited the generation of total 
mining waste. The National Mining Association and the Sierra Club, both of whom were 
involved in litigation over a 2008 version of the rule, were among those who lobbied on it. A 
resolution to nullify the rule (H.J. Res. 38) was passed and signed into law (Pub. L. No. 115-5). 

ED_0011318_00012850-00043 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

Others who were registered to lobby on the resolution of disapproval included coal companies 
such as Peabody Energy, rail companies such as Norfolk Southern Corp., and groups such as the 
U.S. Chamber of Commerce and the Earthjustice Legal Defense Fund. 

Meanwhile, at least 26 entities including Marathon Oil Corp. and the Wilderness Society lobbied 
on resolutions aiming to dismantle the Interior Department's land use planning rule. President 
Donald Trump signed a resolution to repeal this rule (H.J. Res. 44) on March 27 (Pub. L. No. 
115-12). 

Groups such as the Theodore Roosevelt Conservation Partnership and the American Exploration 
& Mining Association commented during regulatory rule development and later lobbied on the 
efforts to repeal the final rule (RIN:1004-AE39). 

Methane Lobbying Surges 

One resolution of disapproval repealing an Interior Department rule (RIN: 10 18-BA31) 
delineating certain public participation and other procedures on National Wildlife Refuges in 
Alaska (H.J. Res. 69) had at least four entities that lobbied on it, including Defenders of Wildlife 
and Doyon Limited, one of 13 Alaska Native Corporations. Trump signed it into law April 3 
(Pub. L. No. 115-20). 

Of the issues these resolutions addressed, the one that appears to have gotten the most lobbying 
interest in the first quarter is one that isn't a law yet-a resolution to repeal the Interior 
Department's methane flaring rule. That rule (RIN:1004-AE14) would limit the venting and 
flaring of natural gas from oil and gas operations on federal and Indian lands. 

At least 46 groups from Exxon Mobil Corp. to the environmental group the Sierra Club disclosed 
lobbying in the first quarter on the resolution or repeal of the rule generally. The House passed it 
Feb. 3 (H.J. Res. 36), and a vote on the Senate version (S.J. Res. 11) is expected. 
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Several of those entities, including the American Petroleum Institute and the National Wildlife 
Federation, also commented on the rule during its development through the formal notice-and
comment rulemaking process. 

What's Next 

As the Congressional Review Act deadline for the Senate nears, political observers will be 
watching for a Senate vote on repealing the methane rule-a voting timeline that is still to be 
determined. Republican senators have said they have the votes to pass it. 

Sandra Purohit, government relations legislative counsel for Defenders of Wildlife, told 
Bloomberg BNA in an email that her group will remain concerned until the deadline lapses about 
two additional resolutions of disapproval. One would repeal certain oil and gas regulations on 
national wildlife refuges (H.J. Res. 45), and the other would revoke certain exploratory drilling 
safeguards on the Arctic Outer Continental Shelf (H.J. Res. 70). 

Defenders of Wildlife lobbied in opposition to all three of the energy and environment 
resolutions of disapproval that are now law. 

Observers also may want to watch the U.S. District Court for the District of Alaska, where the 
Center for Biological Diversity has challenged the resolution of disapproval that rolls back 
wildlife protections Ctr. for Biological Diversity v. Zinke, D. Alaska, No. 3:17-cv-91, 4/20/17. 

The center is challenging the constitutionality of the review act saying it violates the "separation 
of powers" provision. 

Peabody Energy and Marathon Oil Corp. didn't respond to multiple messages from Bloomberg 
BNA requesting comment. 
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EPA employees targeted by Trump 
defend their role: 'We're here to protect 
public health' 

Most employees at the shy away from the public 
spotlight, focusing instead on the behind-the-scenes work of enforcing laws intended to protect 
public health and wildlife. 

Even before Trump introduced a budget last month that would of EPA jobs 
and abolish or dramatically scale back several key environmental initiatives, some agency 
employees began speaking out on their own time to tell Americans about the of their 
efforts to clean up the nation's air, water and land. 

At the EPA's Chicago office, which oversees the agency's work in around the Great 
Lakes, employees have participated in rallies protesting Trump's policies, organized a social 
media campaign and showed up at community forums to promote what they do for a living. 

Outraged citizens forced Trump and the Republican-controlled Congress to back down from an 
attempt to take health insurance away from millions of Americans, the thinking goes. Perhaps 
they also can save the government's environmental watchdog. 

"If nobody cares about us losing our jobs, that's fine," EPA geologist Felicia Chase said during a 
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recent lunch-hour conversation with members of the illns:lllillL~krill!<Q!l_ill_i!i2Y.s::I!lJt111::_1Jl 
rn"''""""" local that represents about 1,000 agency workers in Chicago. "The bottom line is the 

environment and public health are at risk. Everybody should care about that." 

Chase and her colleagues stressed that while they are not authorized to speak for the agency, as 
citizens they feel the EPA is unfairly targeted by politicians and campaign contributors from 
polluting industries. 

Heriberto Leon, a community involvement coordinator, often is sent to explain the EPA's work 
in cities and small towns across the Midwest coping with the toxic legacy of abandoned 
industrial sites. He said that unlike the politicians and talking heads who routinely accuse the 
agency of undermining the American economy, the people he meets tend to have more 
immediate concerns. 

In Chicago's Pilsen neighborhood, residents ask when the EPA is going finish ="'==-==.,;_=~ 
contaminated with brain-damaging lead from a nearby smelter. People in Ogden Dunes, Ind., call 
with concerns about a spill of from a U.S. Steel plant on the southern shore 
of Lake Michigan. Community groups press for updates about the long-mnning of 
Waukegan Harbor, a project seen as key to redeveloping the city's lakefront as a tourist 
destination. 

"If you just listened to TV, the negative messaging out there is that we kill jobs and over
regulate," Leon said. "That's not the message we hear on a day-to-day basis while we're out in 
the community, doing things like showing people how to install a water filter or explaining 
what's next with a soil-remediation project." 

As Oklahoma attorney general, Pmitt sued the EPA 14 times seeking to limit the agency's 
authority to regulate pollution, often in concert with that supported his 
political campaigns. During his first days as EPA administrator, Pmitt already has moved to roll 
back tougher fuel economy standards for automakers, denied a petition to ban a controversial 
pesticide, delayed more stringent limits on lung-damaging smog and launched efforts to scrap 
President plans to fight climate change. 
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Pruitt made a last week to East Chicago, Ind., another city where the EPA is "1""'n11na 

a lead-contaminated neighborhood. He said he came to "show confidence to the people here 
in this community that we are going to get this right," but his public remarks at a Pennsylvania 
"'·==-"-="""= and other events have focused largely on eliminating EPA regulations that he and 
Trump have described as overly burdensome to industry. 

Mike Mikulka, president of Local 704 at the EPA's Chicago office, noted that it took years for 
the agency to broker legal settlements with DuPont and other companies to pay for the East 
Chicago project. Trump's proposed budget would slash funding to enforce the federal Superfund 
law that gives the government authority to hold polluters accountable for environmental damage. 

The proposal also would eliminate a $300 million annual fund for Great Lakes restoration and 
similar programs that have helped improve Chesapeake Bay, Puget Sound and the Gulf of 
Mexico. 

Mindful that Trump's transition team called for consolidating at least two of the EPA's 10 
regional offices, staff in Chicago worry that the administration's plans to abolish the.=:.=~=""" 

""'"'""'hr.n lr"t'',t""' is a sign the agency might close the local outpost and pull back throughout 
the region. 

Pruitt has said he plans to cede more authority to the states, but the White House is proposing to 
cut grants that finance state environmental programs by 45 percent. 

"That's crazy," said Mikulka, who said morale among EPA employees is lower today than it was 
when former Republican Presidents Ronald Reagan and George W. Bush pushed industry
friendly agendas. 

"We're here to protect public health," said Steve Faryan, a Superfund coordinator who juggles 
work at dozens of and said his annual budget has remained flat for more than 
three decades. "If they cut the budget and the EPA staff, we're going back to the days when there 
are more public health problems. The enforcement won't be there; the money won't be there to 
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help." 

Jon Peterson, a geologist, coordinates a related program that helps clean up less-
contaminated sites known as brownfields. Local officials from both political parties welcome the 
assistance, he said, because it clears abandoned industrial properties for new projects that spur 
economic development. 

"Somebody has to pay for that, but of course they want to cut our little program's budget, too," 
Peterson said of the new administration, pointing to a map dotted with projects completed in 
Indiana, Michigan and Ohio- all states that Trump won in November. 

To be sure, the EPA has always been unpopular in some quarters. The agency often is in conflict 
with corporate interests that fiercely resist environmental regulations. It also draws criticism 
from groups that feel the EPA moves too slowly or succumbs to political pressure when 
influential local interests push back. 

Often it takes persistent citizens, pressure from nonprofit groups and the glare of media attention 
to force the agency's leaders to take more aggressive action. 

In Flint, Mich., for instance, staff from the EPA's Chicago office responded quickly two years 
ago to complaints about rust-colored, foul-smelling water streaming from household taps. 
Agency experts raised alarms about high levels of lead in the water, a hazard created when a 
state-appointed emergency manager switched the city's source of drinking water and the local 
utility stopped treating the water properly. 

The Obama administration's regional administrator was forced to resign after failing to warn the 
public about the emerging public health crisis. But during the past year, staff from the Chicago 
office have been shuttling back and forth to Flint to oversee an overhaul of the city's water 
distribution system, distribute water filters to residents and test the safety of household taps. 

People in places like Flint still look to the EPA for help, said Chase, who described sitting with 
mothers who had put socks on their babies' hands to prevent them from scratching rashes caused 
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by the caustic tap water. 

"I joined the agency because I wanted to be one of those people who upholds the law so bad 
actors aren't out there harming what we consider precious," Chase said. "It is really frustrating to 
realize the people who are managing what you do just don't get it. Or maybe they don't want to 
get it." 

Worker Buyouts, Possible Closure 
Topics at EPA Region 5 Confab 

The EPA's Chicago office serving six Midwestern states will complete an information package 
regarding possible early retirement and buyout offers to its employees at the same time its longer
term viability is in question. 

The package will be submitted to the Environmental Protection Agency's Washington 
headquarters by about May 24. Senior regional EPA officials discussed the package at two April 
26 "all hands" meetings in Region 5 headquarters, located in downtown Chicago. The "early out, 
buy out" proposal is separate from the Trump administration's reported, and not refuted, 
discussions of shutting down EPA's Region 5 office, one of the agency's 10 regional offices. 

Robert Kaplan, Region 5 acting regional administrator, and a senior human resources employee 
attended the April 26 meetings focused on a proposal to be submitted to EPA headquarters 
detailing possible early retirement packages and employee buyout offers for Region 5 
employees, two EPA employees told Bloomberg BNA. 
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The meetings were scheduled as continued uncertainty enmeshed the Region 5 office. The 
Chicago Sun-Times April 15 reported the Trump administration is contemplating closing the 
Region 5 office in Chicago and shifting its responsibilities to Region 7 in Kansas. 

"I don't see how you can operate EPA in the Midwest without an office in Chicago. I don't see 
how you could protect the Great Lakes without an office on the Great Lakes. I think the Great 
Lakes are too valuable not to have an EPA office on the Great Lakes," Michael Mikulka, 
American Federal of Government Employees Local 704 president and an EPA employee, told 
Bloomberg BNA. 

Anne Rowan, EPA Region 5 spokeswoman, did not immediately respond to a request for 
comment. 

Buyouts Discussed 

Region 5's early retirement and buyout proposal will likely focus on less than 10 percent of its 
current workforce, which totals about 1,000 workers, Mikulka said. 

"What they've told us is that it's going to be a very targeted proposal," said Mikulka, who said he 
was speaking for his union and not the federal agency that employs him. AFGE represents about 
900 bargaining unit employees working at EPA's Region 5 office. 

"I would really doubt they'd get more than 50 jobs out of this, because frankly, I don't think there 
are more than 50 positions we could abolish and not do without, because EPA would be 
prohibited from hiring someone in that position again," he said. 

Two federal workforce tools, Voluntary Early Retirement Authority (VERA) and Voluntary 
Separation Incentive Payments (VSIP), were discussed at the April26 meetings. Using the 
programs, EPA could offer sweeteners to employees as an incentive to retire early. If the Office 
of Personnel Management approves an EPA restructuring plan, payments of up to $25,000 may 
be offered to some Region 5 employees under VSIP, Mikulka said. 
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Also discussed at the April 26 Chicago meetings was what will happen if the federal government 
shuts down, at least partially, April 29 if Congress does not approve continued funding. 

Regional System 'Broken' 

~illillill~ issued April 12 by the White House Office of Management and Budget requested all 
federal agencies to submit by June 30 a high-level draft of plans intended to secure near-term 
workforce reductions, which in the EPA's case could include any plan to close Region 5. 

An April 25 sent to EPA Administrator Scott Pmitt from a bipartisan group of House and 
Senate members whose states are in Region 5 expressed "grave concern" over the possibility of 
the Tmmp administration shutting down the office, which the lawmakers said "would have a 
devastating effect on those that call Illinois, Michigan, Wisconsin, Indiana, Minnesota, and Ohio 
home." The letter also said the EPA's Chicago office helps the U.S. meet its international 
environmental commitments with Canada. 

A second sent to Pmitt April 27 from more than half of Michigan's House delegation, said 
preserving the Region 5 office is in the nation's interest because it supports jobs and provides 
nearly 50 million people with clean drinking water. 

Not every member of Congress representing Region 5 constituents opposes eliminating the 
Region 5 office. Rep. John Shimkus (R-Ill.), the House Energy and Commerce Committee 
environment subcommittee chairman, said April 26 in Washington EPA's regional system "is 
broken" and called for a cooperative federalism where EPA establishes national standards that 
are implemented and enforced by state environmental protection agencies. 

"I don't believe in the regional system. I think it's a mess," he said. Even some Democrats don't 
like the existing regional office regime, Shimkus said. 

Region 5 has drawn considerable unwanted attention in recent years. Its former administrator, 
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Dr. Susan Hedman, resigned in Febmary 2016 after facing criticism for failing to release a report 
showing high levels of lead in drinking water in Flint, Mich. A year earlier, three EPA 
employees told a congressional committee that senior leadership in the office systemically 
ignored sexual harassment for years and then retaliated against employees who formally reported 
the issue to EPA headquarters. 

Trump cuts threaten to reverberate 
across N.C. economy 

Federal budget cuts could hinder work at the North Carolina research campus credited with 
inventing the bar code, the Watson supercomputer and a treatment for AIDS, according to local 
academics and nonprofit organizations. 

Local leaders say they are bracing for the effects of President Trump's threatened gutting of U.S. 
EPA funding by a third and National Institutes of Health by one-fifth. If Congress follows 
through, they say, it could reverberate throughout the campus of some 50,000 people and 250 
compames. 

"The EPA workforce here could be decimated by cuts of this magnitude, to say nothing of the 
small firms that contract with agencies," Rep. David Price (D-N.C.) said after a recent meeting 
with research directors, university leaders, companies and the local union representative. "There 
is no good alternative to maintaining a strong level of federal support." 

EPA's Research Triangle Park (R TP) office in Durham conducts much of its air pollution and 
climate research and regulatory efforts. It houses at least 1,200 of EPA's 15,000 employees, 
according to the agency, although on-site contractors make that number much higher. The 
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campus provided the scientific justification for the Clean Air Act and wrote the Clean Power 
Plan. It is technically a wing of EPA headquarters, unlike other EPA regional offices and labs 
that are spread around the country. 

Yet it's also a significant economic force in the Raleigh-Durham-Chapel Hill area, supporting 
service industries like restaurants and providing local revenue. 

The local research community's response shows how Trump's plan could put lawmakers who 
will confront the budget in the fall in tough positions. North Carolina Republican Sen. Thorn 
Tillis has said he has concerns about the proposal, to The News & Observer. Neither 
Tillis nor North Carolina Sen. Richard Burr (R) responded to a request for comment from E&E 
News, but Rho Inc., a clinical drug development and research services organization in RTP, said 
it recently had a meeting with a Raleigh-based staffer for Tillis. 

Price said his discussions with local officials are "underscoring how critical this is to our region 
and the job picture." 

EPA has declined to comment on the specifics of the budget while it's still being developed. 
Spokeswoman Liz Bowman said the agency is "evaluating different approaches to implementing 
the president's budget that would allow us to effectively serve the taxpayers and protect the 
environment." 

"We are focusing on results and value over spending, and we will partner with the states to 
ensure a thoughtful approach is used to maximize every dollar," she said. 

The White House and Republican lawmakers insist EPA can get by with less money. The 
conservative Manhattan Institute for Policy Research released a arguing that air quality 
improvements have occurred across Democratic and Republican administrations alike and will 
continue under Trump. 

But Trump's budget cuts are unprecedented in scope. Silvia Saracco, an RTP-based union 
representative with AFGE Local3347, said she's not sure EPA employees would be able to 
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fulfill the basic duties assigned to them by Congress. 

"It's hard to understand right now," she said. "We don't want to make this a political battle. It 
really shouldn't be about politics. It should be about science and facts. Yet I don't see that 
discussion taking place." 

Pain to universities and business 

RTP was founded in 1959 by the Research Triangle Foundation to bring jobs to the region. At 
the time, North Carolina had the second-lowest per-capita income in the country and mainly 
focused on textiles, tobacco and furniture manufacturing, said Liz Rooks, interim CEO of the 
foundation. University graduates were leaving the area because they couldn't find jobs in math 
and science. 

"It became clear that those old-line industries were waning and that we needed something to 
replace them," Rooks said. 

The National Institute of Environmental Health Sciences, part of the National Institutes of Health 
under the Department of Health and Human Services, came to RTP in 1966. EPA arrived in the 
early 1970s. These days, some 80,000 innovation sector jobs support an estimated 76,000 
indirect jobs, and the park brings in $51 billion annually in economic output. 

Advocates say that means federal spending cuts could have a ripple effect among universities, 
nonprofits and companies alike. 

The White House's plan to slash EPA's Office of Research and Development budget almost in 
half, for example, calls for a shift away from grant programs that send federal dollars to 
universities March 30). That would be a serious blow to Duke University, the 
University of North Carolina and North Carolina State University. 
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UNC received $10 million in EPA funding in fiscal 2016, making it the top university recipient, 
according to a spokeswoman. EPA-funded research there totals nearly $75 million, including at a 
center studying asthma and lung biology and an environment institute that does air quality and 
meteorological modeling support. 

"Our researchers are doing critical work, such as determining the health effects of air pollution 
on children and seniors and helping to ensure communities have safe drinking water," UNC Vice 
Chancellor for Research Terry Magnuson said in an email. "Without the funding from EPA, this 
research would be in jeopardy and the country would lose an important source of insight into 
how the environment affects our health." 

Research at risk 

Meanwhile, the nonprofit research group R TI International conducts basic lab science and assists 
with international development work. Eighty percent of its portfolio is from federal government 
funds- projects like studying neglected tropical diseases like river blindness and leishmaniasis 
that could affect 1 billion people per year. 

Because of that work for the U.S. Agency for International Development, 1.2 billion doses of 
preventive medication have been delivered to hundreds of millions of people, said E. Wayne 
Holden, RTI's president and CEO. He noted that for every dollar of federal government 
investment, RTI leverages $30. This year, the group brought in $950 million across several 
thousand ongoing projects. 

"You try to tie the issue of doing research to applications and having an impact in improving 
people's lives," Holden said. "That's the thing that I try to focus on when I'm talking to 
policymakers and people in the general public." 

At the 400-person research services organization Rho, CEO Laura Helms Reece said federal 
budget cuts will trickle down. 

"It's going to cause layoffs," Reece said. "It's a significant jobs impact. It's a huge amount of 
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money into our economy. It's tax revenue for the state, sales tax revenue, property tax." 

The clinical drug development company has studied asthma attacks, which Reece points out 
could lead to keeping children in school. Another project focuses on exposing babies to peanuts 
so they don't develop allergies, which Reece said could benefit North Carolina's $75 million-per
year peanut crop. 

She said health centers could be forced to halt some potentially lifesaving medical studies, which 
is difficult once patients are enrolled and is an "outrageous waste of money." 

"My concern is they'll finish off everything they've got going now and they just won't be able to 
start anything for five years," she said. 

Price said members of Congress are going to have to weigh their concerns about the levels of 
federal spending with the implications on the ground in their districts. 

"People can beat their chest about overall budget cuts, overall austerity, but then when you 
confront the specific implications, it's going against commitments these same members have 
made," Price said. 

Lawmakers poised to approve one-week 
spending bill to keep government open 
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Lawmakers prepared to vote on a one-week spending bill Friday to keep government open after 
backing down from an effort to rewrite the Affordable Care Act that had threatened the deal. 

Despite pressure from the White House, Republicans determined late Thursday that they did not 
have the votes to pass a health-care revision and would not seek to put the proposal on the floor 
on Friday. 

A late push to act on health care had threatened the bipartisan deal to keep the government open 
for one week while lawmakers crafted a longer-term spending deal. Now, members are likely to 
approve the short-term spending bill when it comes to the floor and keep the government open 
past midnight. 

The failure of Republicans to unite behind the new health-care measure was a blow to White 
House officials, who were eager to see a vote ahead of President Tmmp's 100-day mark. 
Congressional leaders, however, were more focused this week on securing a spending 
agreement, according to multiple people involved in the discussions who spoke on condition of 
anonymity because they were not allowed to talk publicly. 

It was also evidence of just how divided Republicans are about how to overhaul Obamacare, 
despite seven years of GOP promises to repeal and replace the 2010 law. Conservatives and 
moderates have repeatedly clashed over the contours of such a revamp, most sharply over 
bringing down insurance premiums in exchange for limiting the kind of coverage that is required 
to be offered. 

As many as 15 or so House Republicans have publicly said they will not support the latest GOP 
proposal, which was crafted among the White House, the hard-line House Freedom Caucus and a 
leading moderate lawmaker. That leaves House Speaker Paul D. Ryan (R-Wis.) and the White 
House an incredibly narrow path for passage. The speaker can lose only 22 Republicans on a 
health-care vote because Democrats have fiercely opposed any attempt to repeal the Affordable 
Care Act, also known as Obamacare. 

Exiting a roughly 90-minute meeting in Ryan's office late Thursday night, House Majority 
Leader Kevin McCarthy (R-Calif.) said there would be no health-care vote Friday and that the 
main focus of the impromptu huddle was to ensure that the leadership had the votes to pass the 
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one-week funding bill. 

"We are not voting on health-care tomorrow," McCarthy said, denying that leaders had ever 
wanted to vote by Friday. 

"We're still educating members," McCarthy said, adding: "We've been making great progress. 
As soon as we have the votes, we'll vote on it." 

Trump weighed in on the spending negotiations on Thursday, tweeting that Democrats wanted to 
shut down the government to 

"As families prepare for summer vacations in our National Parks- Democrats threaten to close 
them and shut down the government. Terrible!" Trump tw~~-

But the failure to make progress on health care is a good sign for smooth passage of the 
government funding bill - at least the version that will keep the government's lights on through 
May 5. 

Lawmakers are still finishing negotiations on a longer-term spending deal to fund the 
government through September. Republicans have stated that they need Democratic support to 
pass that measure, which they expect to consider next week. 

The Senate stands ready to approve the one-week spending bill, but only once the broader 
spending agreement is complete. Senators in both parties told reporters they were instructed not 
to leave Washington on Thursday night. 

Senate Minority Leader Charles E. Schumer (D-N.Y.) on Thursday blocked a measure to allow 
the Senate to approve the stopgap budget without a formal vote. He has indicated that he will 
drop his objections once he is assured that a long-term budget agreement is in place, according to 
Senate Democratic aides. 
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"Instead of rushing through health care," Schumer told reporters, "they first ought to get the 
government funded for a full year- plain and simple." 

The White House tried to jump-start talks on health care after House Republicans failed to pass a 
previous attempt at an ACA rewrite at the end of March. 

But Democrats fiercely oppose any effort to repeal the ACA and threatened to pull their support 
from the short-term bill if Republicans moved forward with that effort. 

"If Republicans pursue this partisan path of forcing Americans to pay more for less and 
destabilizing our county's health-care system," said House Minority Whip Steny H. Hoyer (D
Md. ), then "Republicans should be prepared to [keep the government open] on their own." 

House Minority Leader Nancy Pelosi (D-Calif.) told a meeting of Democratic whips on 
Thursday that she had called Ryan and told him there were two conditions for Democratic 
support of the short-term funding bill, according to aides in the room. Democrats would only 
sign off on the emergency spending measure to allow lawmakers time to pass the longer-term 
spending deal, and they would not back the measure if doing so would allow Ryan time to set up 
a vote on a GOP rewrite of the Affordable Care Act. 

The sudden turmoil was yet another sign of Congress's inability to meet deadlines for its most 
basic function: keeping the government's lights on. And it presages fights among Congress, the 
White House and both parties over spending priorities, despite the one-party rule that gave some 
observers hope that the gridlock would cease. 

But it was Republicans who this week jettisoned money for Trump's border wall because of 
widespread agreement that it should not be tied to the spending deal. Trump has also agreed to 
pay the cost-sharing subsidies for low-income people who get their insurance under the ACA
something he threatened to withhold if he did not get money for the wall. 
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Ryan on Thursday also blamed Democrats for "dragging their feet" on negotiations in an 
apparent preparation to blame Democrats if their deal falls through. 

"I would be shocked if they would want to see a government shutdown, that the Democrats 
would want to do that," Ryan told reporters at his weekly press briefing. "The reason this 
government funding bill is not ready is because Democrats have been dragging their feet." 

The standoff is the first in what could be several budget battles between Congress and the White 
House this year. Tmmp has called for massive hikes to defense spending and harsh cuts to 
domestic agencies in his 2018 budget, a proposal that many Republicans have rejected out of 
hand. He is also likely to revive calls for money to begin constmcting the border wall - which 
by some estimates would cost as much as $21 billion- in future budget negotiations. 

Ryan and Senate Majority Leader Mitch McConnell (R-Ky.) were forced to negotiate with 
Democrats on the budget after it became clear that Republicans lacked enough votes to pass a 
long-term spending bill on their own. As a result, the GOP leaders have had the uncomfortable 
task of writing a measure that ignores nearly all ofTmmp's priorities, including money for the 
border wall. 

Schumer also sought to refocus blame on the GOP, arguing that the only thing standing in the 
way of a long-term agreement was Tmmp himself. Congressional leaders were nearing a final 
deal several weeks ago, but the talks were derailed when Office of Management and Budget 
Director Mick Mulvaney announced that Tmmp would demand that money for the border wall 
be included in the funding bill. 

"Unfortunately the president stood in the way for quite a long time," Schumer said. "That's why 
we're a little delayed." 

Congressional leaders had hoped to finalize a spending deal by midweek, but the talks were 
stuck on a small number of unrelated policy provisions, known as riders. Democrats complained 
that GOP leaders were trying to use the spending bill to cut abortion access and scale back Wall 
Street reforms passed under President Obama. 
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Make America Polluted Again 

One hundred days into the Trump administration and I have a heavy heart. Since the creation of 
the Environmental Protection Agency, administrators both Republican and Democratic, have 
embraced the belief that protecting our air, water and land is important, moral and ethical work 
on behalf of the American people. But those days may be over. 

Grounded in the authority provided by environmental laws passed with bipartisan support by 
congresses over many decades, EPA administrators have made many important decisions to 
protect our health and afford a cleaner, better and safer country. As EPA administrator, I proudly 
worked with the EPA scientific and professional staff to adopt common sense cost effective 
pollution standards. 

Despite the overcharged claims from industry who fought every public health safeguard, time 
and time again we found the benefits of less pollution were greater than originally calculated and 
the cost to reduce harmful pollution less than anticipated. We found that we could count on 
American innovation and ingenuity to deveiop a cheaper soiution. New poiiution controi 
technologies and jobs were born and our air and water became cleaner. 

There was a time in America where the air pollution in cities like New York and Los Angeles 
was so thick, you could touch it; taste it. A cloud of noxious smog killed hundreds ofNew 
Yorkers over six days in 1953 and again Thanksgiving 1966, when 200 died. The Cuyahoga 
River was so polluted it caught fire and across the country the health of children and the safety of 
drinking water supplies were threatened by the dumping of toxins. 
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That's America before the EPA; before a Republican president worked with a Democratic 
Congress to create the agency in 1970. Most Americans eye the time before the EPA with alarm. 
They want the environmental cop on the beat. They don't believe we have to choose between a 
healthy environment and a healthy economy. We can have both. 

Yet, shockingly in the president's first 100 days, the administration is working to take America 
backwards. 

How? They are using federal budget cuts, executive orders and the courts to undermine the 
EPA's authority to enforce health and environmental protections; to gut the Clean Air Act, the 
landmark public health and environmental protection law which has led to drastic reductions in 
toxic pollutants, and protected Americans for more than four decades. 

President Donald Trump has proposed slashing EPA's funding to a 40-year low and cutting 20 
percent of its staff, cuts that will significantly curtail EPA's ability to enforce the country's 
environmental laws. Even some Republicans are alarmed. Former House Appropriations 
Committee Chairman Hal Rogers, R-Ky, called Trump's proposal "draconian, careless, and 
counterproductive." Senator Rob Portman, R-Ohio, led a bipartisan letter expressing "great 
concern" about drastic cuts to water clean-up. 

In the courts, EPA Administrator Scott Pruitt has asked for delays in vital rules limiting mercury 
pollution - a neurotoxin particularly dangerous to children - and industrial methane pollution 
from the oil and gas industry. 

Then there's climate change. Under the guise of "energy independence" Trump signed an 
executive order that directs Pruitt to review and likely repeal the Clean Power Plan which sets 
the first-ever federal limits on carbon pollution from power plants and encourages clean energy 
development and more clean energy jobs. 

America has the opportunity to become the world's clean energy superpower. Three times as 
many Americans work in solar energy than in coal. Wind energy is growing in leaps and bounds. 
It would be a mistake to cede our leadership and technological edge to countries like China when 
the future of our economy and climate is at stake. 
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Sadly the first 100 days do not bode well for the health of our children, either. In fact, virtually 
all of the administration's environmental actions to date have put public health at greater risk: 
from stalling standards to make cars run cleaner to curbing safeguards on mercury, methane, 
ozone and other toxic pollutants; from canceling clean water protections to green lighting 
pesticides on food kids like to eat. 

Administrator Pruitt has a favorite refrain from Yogi Berra: "The future ain't what it use to be." 
Sadly, he is right. In just 100 days, the Trump Administration has endangered decades of 
ongoing progress toward better health protections. Today Americans see a different future, not 
one with clean air, clean water or clean energy. Instead, it's a future a lot like our distant harmful 
past, before the creation of the EPA, when you could taste and touch the air, but not escape it. 

The 4 Worst Things Donald Trump Has 
Done to the Environment 

Pooley, a former managing editor a/Fortune and chief political correspondent for Time, is a 
Senior Vice President at Environmental Defense Fund and the author 

President Donald Trump said recently the tradition of rating a new president's is 
"ridiculous." The White House then created a website devoted to rating his first 100 days. It's 
further proof that the defining feature of this presidency is noise. 

The Administration sounds some piercing new alarm every day, making it hard to separate the 
momentarily disturbing from the truly damaging. But this is essential - especially for the 
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environment. While Trump has flip-flopped on some of his signature issues, he has been totally 
consistent about protections for public health, clean air and clean water: He wants to dismantle 
them. 

So, let's take a closer look at what he's done this far, and what it will mean for our health and 
our world. 

1. Hired Scott Pruitt 

Trump's choice to lead the Environmental Protection Agency built his career by attacking the 
agency and its clean air and water rules. Pruitt is beginning to staff the EPA with Beltway 
insiders who have made their living lobbying for weaker pollution rules on behalf of the 
industry. For example, it has been that Andrew Wheeler may be named Pruitt's 
top deputy. Wheeler is now a lobbyist for Murray Energy, a coal-mining conglomerate that is 
demanding an end to the rule that limits ~~~~~~'--'· 

In fact, a by Columbia University Law School showed that more than one quarter 
of the Administration's appointees so far to environmental, energy, and natural resource 
management agencies have close ties to the fossil-fuel industry. The likely result: Thousands of 
decisions over the next four years made by those more interested in protecting polluters than 
public health. That will leave a toxic legacy of more disease and premature death. 

2. Undermined chemical safety 

Last year, a Congress overwhelmingly passed the bipartisan a new chemical 
safety law that, after four decades of a broken system flooding our stores and homes with 
dangerous or untested chemicals, finally constructed a strong chemical safety net. 

But now the EPA has to finish writing the rules to implement it. For that,"-~~~~~~~-"
"-'-"~~-=='--"' an insider straight from the main chemical industry trade association who has even 
within the last few weeks lobbied the agency on these very rules. If the new rules give the 
industry everything it wants, we'll have blown a historic chance to restore public trust and 
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market confidence in the products consumers buy for household use, everything from paints to 
baby clothes to cleaning products. Our health and that of our environment would continue to be 
at risk- and undoing the damage would take years. 

3. Slashed the federal budget 

The Administration's proposal would cut the EPA by almost a third- more than any 
other agency, even though its budget is tiny. Out of every $10 the federal government spends, 
only two cents go to the EPA. These cuts don't really save money. They're part an ideological 
crusade that the doesn't ~'PQJJ;. 

If the EPA budget is cut this way, the loss of experts and institutional knowledge will reverberate 
for years. Detailed plans obtained by the show that Trump and Pruitt want to 
cut a quarter of the workforce and abolish 56 programs with impacts from the Chesapeake Bay to 
Puget Sound. Such reductions would cripple the agency's ability to protect clean air and water. 
Together, this will lead to more more health problems for the and a more 
dangerous future. 

4. Rolled back health protections from dirty energy 

Pruitt is now trying to gut many of the same the rules and safeguards he sued to stop as 
Oklahoma's attorney general. They limit the amount of arsenic and acid gases can 
emit, reduce that causes respiratory problems and cut that causes climate 
change. 

He has signaled hostility to the despite the fact that nearly all 
~==~""== are in compliance. The EPA chief and Tmmp are also planning to withdraw the 
Clean Power Plan, America's first limits on carbon pollution from power plants, without any 
strategy for how to replace it. 

And Trump and Pruitt are risking all this for the sake of putting the American energy industry 
farther behind: The is moving toward but slowing that process 
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means losing clean tech jobs to other countries and a bigger cleanup for our children's 
generation. 

And yet he has also: Fueled environmental activism 

This fifth item is the positive legacy of the Trump Administration: Americans who used to take 
clean air and water for granted are waking up to the danger. Membership in environmental 
groups is skyrocketing- the biggest question we get these days is, "What can I do?"- as 
women and men from all walks of life reclaim environmentalism as a mainstream American 
value. On Saturday, thousands will take to the streets in Washington, D.C., and other cities for 
the People's Climate March. 

Just as a blossoming environmental awareness in the early 1970s led to some of the bedrock laws 
we rely on today, I believe the great awakening of 2017 will echo for years to come. If we work 
together and make our voices heard, we can limit the worst of the damage Trump intends to 
inflict. 

Florida teacher is teaching acceptance 
of all people, one video at a time 

With a camera, tripod and a light, Chris Ulmer travels the U.S. looking for children who rarely 
get their moment to shine. 

Ulmer is a teacher from Jacksonville, Florida, who came up with an idea: To 
crisscross the country ensuring that lonely children were lonely no longer. 
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"I saw so much of myself in the kids," he told ABC News. "I was always a little bit of a loner. I 
never really fit in, at least internally, and when I went in to that classroom, I saw myself" 

At first, he wanted to create a series of books that included the children's faces and the stories 
behind them. 

He wanted to call it "Special Books by Special Kids." The idea, however, was rejected by 50 
publishers. 

So Ulmer decided to do it on his own. He created a nonprofit as well as his own t1!1~'ili2JU~~
It currently has more than 1 million followers. 

He has created more than 500 videos, learning valuable life lessons from every person he meets. 

Ulmer interviews children coping with conditions like Downs syndrome and brain 
injuries, about life from their perspective and the goals they keep. Some cannot speak, but that 
makes no difference. Each interview is another step in teaching others about the beauty in 
people's differences. 

"No matter their level of communication, some are verbal, some are nonverbal, that doesn't 
matter," he said. "That's not indicative of intelligence. Everybody is understanding the world in 
their own way and through these videos ... You can see that in each one." 

Ulmer said he's hopeful that as many people as possible will watch the videos. But he knows that 
just making them is enough to give someone a voice. 

"Many of these humans go through life without ever interacting outside their family," he said. 
"I've learned that everyone has the ability to change someone's life. And it doesn't have to be a 
grandiose action. It can be something as simple as smiling, saying hello and complimenting 
someone. It doesn't take much to change the world." 
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To: 
From: 
Sent: 
Subject: 

Eschmann, Erich[Eschmann.Erich@epa.gov] 
Macpherson, Alex 
Fri 4/28/2017 4:38:15 PM 
FW: draft tables 

Fyi ... will likely replace tables in current doc with these. 

From: Marten, Alex 
Sent: Friday, April28, 2017 12:30 PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov>; Evans, DavidA 
<Evans.DavidA@epa.gov> 
Subject: draft tables 

Alex) feel free to loop in whoever is necessary. This is structure Al 
had in mind. 

Alex L. Marten 
phone: (202) 566-2301 
email: marten.alex@epa.gov 
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To: Sasser, Erika[Sasser.Erika@epa.gov]; Weatherhead, Darryi[Weatherhead.Darryl@epa.gov]; 
Keaveny, Brian[Keaveny. Brian@epa.gov] 
From: Macpherson, Alex 
Sent: Fri 4/28/2017 4:32:34 PM 
Subject: FW: draft tables 

We talked and the draft tables would replace the two tables currently in the draft, if we are to use 
them. Personally, I think we should .. .I think they clarify. Please advise. 

Alex 

From: Marten, Alex 
Sent: Friday, April28, 2017 12:30 PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov>; Evans, DavidA 
<Evans.DavidA@epa.gov> 
Subject: draft tables 

Alex) feel free to loop in whoever is necessary. This is structure Al 
had in mind. 

Alex L. Marten 
phone: (202) 566-2301 
email: marten.alex@epa.gov 

ED_0011318_00012855-00001 



FOIA: EPA-HQ-FOIA 008391 Production Set #4 

To: 
From: 
Sent: 
Subject: 

Keaveny, Brian[Keaveny. Brian@epa.gov] 
Macpherson, Alex 
Thur 4/27/2017 4:14:31 PM 
RE: docket info on two actions 

I think just reg.gov 

From: Keaveny, Brian 
Sent: Thursday, April27, 2017 12:14 PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov> 
Subject: RE: docket info on two actions 

Hey Alex, 

It just dawned on me that I'm just sending you links to where stuff is on Regulations.gov. Do 
you need me to send you info on where stuff is in the Federal Register? 

-Brian 

From: Keaveny, Brian 
Sent: Thursday, April27, 2017 12:06 PM 
To: Macpherson, Alex <~1ill;Jillrum1,1\JmW1JJ!~IY 
Subject: docket info on two actions 

Hey Alex, 

Here is where the CPP RIA and the NODA are in the docket. I'm not quite sure what info you'll 
want for the citations, so here is a bunch to pick from. I'll send you the info on the 
reconsideration when I find it. 
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Title of the document on the document itself: Regulatory Impact Analysis for the Clean Power 
Plan Final Rule 

URL ofwebpage: https://www.regulations.gov/document?D=EPA-HQ-OAR-2013-0602-37105 

Title of URL page: CPP Final Rule RIA - Revised Technical Corrections - Final Version 

Docket ID of the document: EPA-HQ-OAR-2013-0602-37105 

Date posted to the docket: Oct 23, 2015 

Docket ID for the action: EPA-HQ-OAR-2013-0602 

Title of action on Regulations.gov page: Standards of Performance for Greenhouse Gas 
Emissions from Existing Sources: Electric Utility Generating Units 

Title of the document on the document itself: Notice of Availability of the Environmental 
Protection Agency's Preliminary Interstate Ozone Transport Modeling Data for the 2015 Ozone 
National Ambient Air Quality Standard (NAAQS) 

Title of URL page: Preliminary Interstate Ozone Transport Modeling Data for the 2015 Ozone 
National Ambient Air Quality Standard 

Docket ID of the document: EPA-HQ-OAR-2016-0751-0001 

Date posted to docket: Jan 6, 2017 

Docket ID for this action: EPA-HQ-OAR-2016-0751 

Title of action on Regulations.gov page: 2015 Ozone NAAQS Preliminary Transport Data 

General Docket Folder: https://www.regulations.gov/docket?D=EPA-HQ-OAR-2016-0751 
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Brian Keaveny, Economist 

Air Economics Group, HEID/OAQPS 

U.S. EPA Office of Air and Radiation 

MD C439-02, 109 TW Alexander Dr., RTP, NC 27711 

Phone:919-541-5238 
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To: Evans, DavidA[Evans.DavidA@epa.gov]; Marten, Alex[Marten.Aiex@epa.gov]; Eschmann, 
Erich[Eschmann.Erich@epa.gov]; Keaveny, Brian[Keaveny.Brian@epa.gov] 
From: Macpherson, Alex 
Sent: Wed 4/26/2017 4:28:48 PM 
Subject: RE: Estimate of reduced production costs from EE 

Here's Dave's workbook again supplemented by two pairs of tables on the summary sheet. j·-·-·-·-·-·-·-·1 

r---Ex:---s--=--o-elrbe-rati-ve---p-roc-es!i-T' 
i . 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

From: Evans, DavidA 
Sent: Wednesday, April26, 2017 11:59 AM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov>; Marten, Alex <Marten.Alex@epa.gov>; 
Eschmann, Erich <Eschmann.Erich@epa.gov>; Keaveny, Brian <Keaveny .Brian@epa.gov> 
Subject: RE: Estimate of reduced production costs from EE 

Ex.S -Deliberative Process 

Dave 

From: Macpherson, Alex 
Sent: Wednesday, April26, 2017 10:33 AM 
To: Marten, Alex Evans, DavidA 
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Eschmann, Erich Keaveny, Brian 
Subject: RE: Estimate of reduced production costs from EE 

Attached now ... 

From: Macpherson, Alex 
Sent: Wednesday, April26, 2017 10:33 AM 
To: Marten, Alex Evans, DavidA 
Eschmann, Erich Keaveny, Brian 
Subject: RE: Estimate of reduced production costs from EE 

Thanks Dave. 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

I Ex. 5- Deliberative Process I 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Alex 

From: Marten, Alex 
Sent: Wednesday, April26, 2017 10:17 AM 
To: Evans, DavidA Macpherson, Alex 

Eschmann, Erich <t~:illl5!lli~ITh@~~!QY· Keaveny, Brian 

Subject: RE: Estimate of reduced production costs from EE 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 
; 
! 

Ex. 5- Deliberative Process I 

Alex L. Marten 
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phone: (202) 566-2301 
email: marten.alex@epa.gov 

From: Evans, DavidA 
Sent: Wednesday, April26, 2017 10:06 AM 
To: Macpherson, Alex ::::M~J~lli!!l.dllixfg2J:lJM@C Eschmann, Erich 

Keaveny, Brian 

Subject: Estimate of reduced production costs from EE 

DRAFT DELIBERATIVE 

Ex. 5- Deiiberative Process 
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2020 2025 2030 

23,043 193,044 325,023 

Ex. 5- Deliberative Process 

Dave 
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To: Marten, Alex[Marten.Aiex@epa.gov]; Evans, DavidA[Evans.DavidA@epa.gov]; Eschmann, 
Erich[Eschmann.Erich@epa.gov]; Keaveny, Brian[Keaveny.Brian@epa.gov] 
From: Macpherson, Alex 
Sent: Wed 4/26/2017 2:33:10 PM 
Subject: RE: Estimate of reduced production costs from EE 

Attached now ... 

From: Macpherson, Alex 
Sent: Wednesday, April26, 2017 10:33 AM 
To: Marten, Alex <Marten.Alex@epa.gov>; Evans, DavidA <Evans.DavidA@epa.gov>; 
Eschmann, Erich <Eschmann.Erich@epa.gov>; Keaveny, Brian <Keaveny .Brian@epa.gov> 
Subject: RE: Estimate of reduced production costs from EE 

Thanks Dave. 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

! Ex. 5- Deliberative Process i 
! ! 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Alex 

From: Marten, Alex 
Sent: Wednesday, April26, 2017 10:17 AM 
To: Evans, DavidA Macpherson, Alex 

Eschmann, Erich Keaveny, Brian 

Subject: RE: Estimate of reduced production costs from EE 

~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

~--~-(. 5 - Deliberative Process I 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-.] 
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Alex L. Marten 
phone: (202) 566-2301 
email: marten.alex@epa.gov 

From: Evans, DavidA 
Sent: Wednesday, April26, 2017 10:06 AM 
To: Macpherson, Alex ::::M~J~lli!!l.dllixfg2J:lJM@C Eschmann, Erich 

Keaveny, Brian 

Subject: Estimate of reduced production costs from EE 

DRAFT DELIBERATIVE 

Ex. 5 - Deliberative Process 

ED_0011318_00012860-00002 
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Ex. 5- Deliberative Process 

Ex. 5- Deliberative Process j 

Ex. 5- Deliberative Process 

Dave 
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To: Marten, Alex[Marten.Aiex@epa.gov]; Evans, DavidA[Evans.DavidA@epa.gov]; Eschmann, 
Erich[Eschmann.Erich@epa.gov]; Keaveny, Brian[Keaveny.Brian@epa.gov] 
From: Macpherson, Alex 
Sent: Wed 4/26/2017 2:32:47 PM 
Subject: RE: Estimate of reduced production costs from EE 

Thanks Dave. 

~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ , , 

i Ex. 5- Deliberative Process i 
i i 

~---·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 

Alex 

From: Marten, Alex 
Sent: Wednesday, April26, 2017 10:17 AM 
To: Evans, DavidA <Evans.DavidA@epa.gov>; Macpherson, Alex 
<Macpherson.Alex@epa.gov>; Eschmann, Erich <Eschmann.Erich@epa.gov>; Keaveny, Brian 
<Keaveny .Brian@epa.gov> 
Subject: RE: Estimate of reduced production costs from EE 

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

lr~=:l- 5 - Deliberative Process ras 
LL·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Alex L. Marten 
phone: (202) 566-2301 
email: marten.alex@epa.gov 

From: Evans, DavidA 
Sent: Wednesday, April26, 2017 10:06 AM 
To: Macpherson, Alex <JI\,lill:nhrumoill~W~~IY Eschmann, Erich 

Keaveny, Brian 

Subject: Estimate of reduced production costs from EE 

ED_0011318_00012862-00001 
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DRAFT DELIBERATIVE 

Ex. 5 - Deliberative Process 
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Ex. 5- Deliberative Process 

Dave 
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To: 
From: 
Sent: 
Subject: 

Weatherhead, Darryi[Weatherhead. Darryl@epa .gov] 
Macpherson, Alex 
Mon 4/24/2017 5:16:04 PM 
RE: a few sentences? 

We landed on the following structure: 

Ex.S -Deliberative Process 

From: Weatherhead, Darryl 
Sent: Monday, April24, 2017 12:55 PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov> 
Subject: a few sentences? 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
; 
! 

Ex. 5- Deiiberative Process i 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

ED_0011318_00012863-00001 
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To: 
From: 

Weatherhead, Darryi[Weatherhead. Darryl@epa .gov] 
Macpherson, Alex 

Sent: 
Subject: 

Mon 4/24/2017 12:47:21 PM 
RE: follow-up 

I am now ... I was just talking to ErichJ~~:-~·~·~:·;~-~-~-~~-~~-i~~~~-1 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.i 

From: Weatherhead, Darryl 
Sent: Monday, April24, 2017 8:45AM 
To: Macpherson, Alex <Macpherson.Aiex@epa.gov> 
Subject: Re: follow-up 

Thanks Alex. We'll give you a call in a few of you are free? 

Sent from my iPhone 

Erika, Darryl 

Key paragraph and table below. 

Alex 

wrote: 

ED_0011318_00012864-00001 
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Ex. 5- Deliberative Process 

From: Sasser, Erika 
Sent: Friday, April 21, 2017 3:12PM 
To: Macpherson, Alex <M@fQlli~Qf1illi~~2.§Jgme 
Subject: Fwd: follow-up 

Let's circle up Monday morning, with Darryl too. 

Sent from my iPhone 

Begin forwarded message: 

From: "Harvey, Reid" 
To: "Sasser, Erika" ::::~~~m_fill{f~mJNY 
Subject: follow-up 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
~ ! 

i Ex. 5- Deliberative Process i 
! i 
! i 

l-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 

Feel free to call me or have Alex talk to Erich about any of this if needed. 

Reid 

ED_0011318_00012864-00002 
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<cpp _rd _appendix_ 2 _-_power_ sector_ trends. pdf> 
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To: 
From: 

Sasser, Erika[Sasser.Erika@epa.gov]; Weatherhead, Darryi[Weatherhead.Darryl@epa.gov] 
Macpherson, Alex 

Sent: 
Subject: 

Mon 4/24/2017 12:11:27 PM 
FW: follow-up 

Erika, Darryl 

Key paragraph and table below. 

Alex 

Ex. 5- Deliberative Process 

'-.=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:::r.·=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=:=· 

Ex. 5- Deliberative Process 

From: Sasser, Erika 
Sent: Friday, April 21, 2017 3:12PM 
To: Macpherson, Alex <Macpherson.Aiex@epa.gov> 
Subject: Fwd: follow-up 

Let's circle up Monday morning, with Darryl too. 

Sent from my iPhone 

ED_0011318_00012865-00001 
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Begin forwarded message: 

From: "Harvey, Reid" <ti--IJllq_rrY.!r~,,~~lillf~~we 
To: "Sasser, Erika" <~~:rr_._.tJ]J<J!@Sl2'!~~· 
Subject: follow-up 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

1 Ex. 5 - Deliberative Process I 

! i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Feel free to call me or have Alex talk to Erich about any of this if needed. 

Reid 

ED_0011318_00012865-00002 
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To: 
From: 
Sent: 

Sasser, Erika[Sasser.Erika@epa.gov] 
Macpherson, Alex 
Fri 4/21/2017 6:40:29 PM 

Subject: RE: Are you in today. We need to talk. We can't do what we planned yesterday 

Ex. 5- Deliberative Process 

Aiex 

From: Sasser, Erika 
Sent: Friday, April 21, 2017 2:19PM 
To: Macpherson, Alex <Macpherson.Aiex@epa.gov> 
Subject: Fwd: Are you in today. We need to talk. We can't do what we planned yesterday 

FYI. I talked to Reid and had a voicemail from Al with similar info. Think you may have heard 
from Dave Evans or Alex Marten today? 

ED_0011318_00012868-00001 
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Sent from my iPhone 

Begin forwarded message: 

From: "McGartland, Al" 
Date: April21, 2017 at 1:49:41 PM EDT 
To: "Sasser, Erika" <~~~tdllillf~Pfh~-L) 
Subject: RE: Are you in today. We need to talk. We can't do what we planned 
yesterday 

Ex. 5- Deliberative Process 

-----Original Message----
From: Sasser, Erika 
Sent: Friday, April21, 2017 1:44PM 
To: McGartland, Al <M~.ill:tlml!lfilif!@fhgQY) 
Subject: Re: Are you in today. We need to talk. We can't do what we planned yesterday 

I'm available by cell[~~~-~~~~~~~~~~~~:~~~;~~~:~~~:! Just talked to Reid so I have some understanding of 
new developments. Call me this aft if you can otherwise we can talk Monday early. 

Sent from my iPhone 

On Apr 21,2017, at 10:48 AM, McGartland, Al 

Sent from my iPhone 

ED_0011318_00012868-00002 
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To: 
From: 
Sent: 
Subject: 

Evans, DavidA[Evans.DavidA@epa.gov] 
Macpherson, Alex 
Fri 4/21/2017 5:21:22 PM 
RE: Give me ring about CPP - per my vmail -11 am 

From: Evans, DavidA 
Sent: Friday, April21, 2017 1:11PM 
To: Macpherson, Alex <Macpherson.Alex@epa.gov> 
Subject: Give me ring about CPP- per my vmail ~11am 

ED_0011318_00012869-00001 
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From: Kaufman, Kathy 
Location: RTP-C400A-Max40/RTP-Bidg-C 
Importance: Normal 
Subject: The Path Forward on Scenarios, con't 
Start Date/Time: Mon 4/24/2017 5:00:00 PM 
End Date/Time: Mon 4/24/2017 6:00:00 PM 

Let's continue our discussion. Here are some notes from when we last met on 3/27. 

Ideas Generated: 

Ex.5 -Deliberative Process 

ED_0011318_00012767-00001 
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Ex. 5- Deliberative Process 
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From: Schmidt, Lorie 

~~:~ce: ~~~~nar.·~--~--~--~--~--~--~--~~~~~--~~--:~.~~If~~i~IfY.~."l~-f.~~~~~~~--~--~--~--~--~--~--~-·J 
Subject: Accepted: FW: CPP Next Steps 
Start Date/Time: Thur 6/29/2017 2:15:00 PM 
End Date/Time: Thur 6/29/2017 3:00:00 PM 

ED_0011318_00013394-00001 


